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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The parties to this proceeding by prehearing conference 
stipulation filed herein and approved by Order of this Court dated 
November 7, 1957, have stipulated the issues of this proceeding to be 
as follows: 

1. Whether or not the Commission was arbitrary and 
capricious in finding that NOE & COMPANY failed to establish its 
financial qualifications to be a licensee? 


2. Whether the Commission erred in failing to conclude: 


(a) That Loyola University is not legally qualified 
to be a television licensee; or 


(b) That Loyola's status was that of a church- 
controlled, non-profit corporation and this status 


had decisional significance in the evaluation of 


the comparative criteria of preference as between 
applicants. 


Other issues are set forth in the prehearing stipulation but are 
involved in the companion case, No. 14,067, which has been consolidated 
with this case on appeal. 


2 

The stipulation erroneously states Issue 2(b) in the negative, placing the word “no” between the 
word “had” and the word “decisional”. Since this phrasing would make the issue meaningless, the 
stipulation has been corrected by deletion of the word “no”. 
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Appellant, 
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Appellee, 
LOYOLA UNIVERSITY, 
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APPEAL FROM ORDER OF THE FEDERAL COMMUNICATIONS COMMISSION 





BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a Decision and Order of the Federal 
Communications Commission released July 13, 1956 (R. 7353-7466), 
granting the application of Loyola University for a new televis ion 
broadcast station to be operated on channel 4, New Orleans, La. , and 
denying the competing applications of the Times-Picayune Publishing 
Co. and James A. Noe & Company, and from a Memorandum Opinion 


1 Loyola University will hereinafter be referred to as Loyola; The Times-Picayune Publishing Co. as 
Times-Picayune and James A. Noe & Company as either Noe & Company, or Noe. 
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and Order of the Commission released July 1, 1957 (R. 7473-7478), 
denying appellants’ petitions for rehearing filed August 13, 1956, 
except as noted in the Memorandum Opinion. 


The jurisdiction of this Court is invoked under Section 402(b)(1) 
and Section 402(b)(6) of the Communications Act of 1934, as amended 
(47 U.S.C. Secs. 402(b)(1) and 402(b)(6) ) and Rule 37 of the Rules of 
this Court. 


Appellant Noe & Company, a partnership of four individuals, is 
an applicant for a construction permit whose application has been 
denied by the Commission (within the meaning of Section 402(b)(1) ), 
and whose interests are adversely affected by the grant of Loyola's 
competing application for the identical facilities (within the meaning of 
Section 402(b)(6) ). 


Notice of Appeal and Statement of Reasons Therefor was filed 
with this Court on July 31, 1957, within thirty days from the date on 
which public notice was given of the Memorandum Opinion and Order of 
July 1, 1957, now complained of, as required by Section 402(c) of the 
Act. 


STATEMENT OF THE CASE 


This proceeding involves the mutually exclusive applications of 
Loyola, Times-Picayune and Noe & Company, each requesting authority 


to construct a television station on Channel 4 in New Orleans, Louisiana. 


Loyola University is a non-profit corporation, having no stock, 
chartered in 1912 under the laws of Louisiana and domiciled at New 
Orleans, Louisiana. ll of the four officers and seven directors of 
Loyola are Catholic priests, members of the Society of Jesus, and 
‘must be such to qualify under the charter to be officers and directors. 
‘The corporation is the licensee of Radio Station WWL in New Orleans, 
a 50 kw unlimited time, clear channel station. (R. 7356, 7359). 


toa... 


} 
a 
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E . The Times-Picayune Publishing Company is a Louisiana Corpora- 
_ tion with authorized capital of three million dollars which publishes two 
e ! newspapers in New Orleans. The corporation is also the licensee of 
3 WTPS, a standard broadcast station in New Orleans with 1 kw power 





day and 500 watt power night. (R. 7386) 


James A. Noe & Company is a partnership formed in October, 
1953 and composed of James A. Noe, Sr., 45% interest; Harry Allsman, 
45% interest; Raymond F. Hufft, 5% interest; and James A. Noe, Jr., 
5% interest. Mr. Noe, Sr. is the licensee and sole proprietor of 
standard broadcast station WNOE in New Orleans, 50 kw day and 5 kw 
night, and of KNOE and KNOE-TV in Monroe, La. ,more than 300 miles 
from New Orleans. The other partners have no broadcast interests. 
(R. 7414) | 





The three applications were designated for consolidated hearing 
by Order of the Commission released December 8, 1953 and on 
December 21, 1953 the applicants exchanged supplementary materials. 
(R. 7353) : 


| 
The Commission initially found that each of the three applicants 
was legally and technically qualified and that Loyola and Times- 
Picayune were also financially qualified. In its Order released 
December 8, 1953, it thereupon specified the following issues: 


| 1 To determine whether James A. Noe and | 

i Company is financially qualified to construct, 
own and operate the proposed television | 
broadcast station. 


2. To determine on a comparative basis whieh 
of the operations proposed in the above- | 
entitled applications would best serve the 
public interest, convenience and necessity 
in the light of the record made with respect 
to the significant differences among the ap- 
plications as to: 


(a) The background and experience. of smut 
of the above-named applicants having a 
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bearing on its ability to own and operate 
the proposed television station. 


(b) The proposals of each of the above- 
named applicants with respect to the 
management and operation of the pro- 
posed station. 


(c) The programming service proposed in 
each of the above-entitled applications. 


Hearing was commenced before Hearing Examiner Elizabeth 
Smith on January 4, 1954 and hearing sessions were held from time to 
time thereafter in January, February, June, July, October and 
November, 1954. The record was first closed on November 3, 1954, 
was thereafter reopened on three occasions to receive affidavits and 
was finally closed on May 4, 1955.(R. 7355) 


The Examiner, in an exhaustive 110-page decision issued July 7, 
‘1955, recommended grant of a construction permit to the newspaper 
applicant, Times-Picayune and denial of the applications of Noe & 
‘Company and Loyola. Because she found that Noe & Company had 
failed to establish its financial qualifications, her Initial Decision 
concludes that Noe & Company was not entitled to have its application 
considered on a comparative basis with the other two applicants and the 
decision contains no such comparison. Indeed, in her Conclusions | 
her only reference to Noe & Company is in paragraph 3 where she 
simply states that findings of fact 112 to 121 clearly demonstrate that « 
Noe & Company "has failed to sustain the burden of proof imposed upon 
it by the financial issue, in that it has not shown that it has available 
the funds necessary to construct and operate its proposed television 
Station."" (R. 7281) 


The Hearing Examiner did consider the evidence as to the control 
Of Loyola by the Society of Jesus (Findings 9 to 11, R. 7175-7178) and 
concluded that Loyola was so controlled (Conclusion 6, R. 7262-7263) 
but she insisted that his conclusion had nothing to do with Loyola's 
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legal qualifications andhadto be viewed in the context of comparative 
criteria of preference such as "integration of management and ownership, 
local ownership, etc." (R. 7263) In this context at said: 

aie . « control by the Society of Jesus over 

the selection, appointment and tenure of the officers 

and directors of Loyola has been clearly established 

as shown by the findings heretofore made in | 

paragraphs 9to1l. It should be noted that this is 

not due to any provision of canon law but to the | 

express provisions of the charter of Loyola granted 

by the State of Louisiana at the request of the 

incorporators of Loyola." (R. 7263) 

She finally concluded that Times-Picayune merited preference on 
two important facets of proposed programming, namely, regularly 
scheduled programs of particular interest to outlying communities 
located within the area to be served; and regularly scheduled color 
television programs. (Concl. 42, R. 7279) On this basis virtually 
alone she recommended that Times-Picayune receive the grant of a 


construction permit. 


Exceptions to the Initial Decision and a brief in support thereof 
were duly filed both by this appellant and Loyola. Appellant stressed 
the Examiner's error in failing to find it financially qualified and urged 
that it should be given comparative consideration with the other applicants 
and that if given such consideration it would be found markedly superior 
to each of the other applicants in the comparative areas of decisional 
significance. 2 


| 
Oral argument was held before the Commission en banc on May 25, 
1956, in which counsel for each of the parties participated including the 
Commission's Broadcast Bureau. 


By decision adopted July 11, 1956 and released July 13, 1956, the 
Commission reversed the Hearing Examiner's Initial Decision, denied 
the applications of both this appellant and the Times-Picayune, and 
granted the application of Loyola. In reaching this decision the 
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Commission agreed with the Hearing Examiner that Noe & Company had 
failed to prove its financial qualifications ‘but nevertheless did compare 
the Noe proposal with the proposals of the other two applicants as to the 
various preference criteria urged upon it at hearing and in briefs as of 

decisional importance in the case. In evaluating these criteria it found 
Noe to be preferred as to some, Times-Picayne as to others, but 


Loyola as to the ones considered by the Commission to be decisive. 


The crucial paragraph is paragraph 51 under "Conclusions" 

and entitled "Summation." (R. 7464-7465) The Commission found that 
Noe "has been preferred or given equal preference in the matters of 

| integration of ownership with management, diversification of business 
pursuits and broadcast experience of principals." (R.7464) The factor 
of diversification of business pursuits was deemed "of minor signi- 
ficance." Noe was accorded “aslight preference" over both Loyola and 
Times-Picayune on the factor of broadcast experience of principals. 
-Noe and Loyola were considered equal on the factor of integration of 
| management with ownership. The Commission then concluded: 


"On the other hand it (Loyola) has established one 
clear preference which is decisive of its case -- its past 
record of performance in relation to Station WWL over a 
period of many years in the principal community. It has 
established another clear preference: diversification of 
communication interests. Under these circumstances of 
comparative superiority the public interest, convenience 
and necessity will be served by a grant herein to Loyola." 
(R. 7465) 


With respect to the jurisdictional issue as to the legal qualifi- 
cations of Loyola under Section 310(a) of the Act to be a television 
licensee, the Commission found that Loyola University is a “legally 
autonomous, non-profit corporation, having no stock, chartered in 
1912 under the laws of the State of Louisiana." (R.7356) Accordingly, 

_ since the Commission had not put its legal qualifications in issue in this 
_ proceeding and "no attempt was made in the manner prescribed by the 
_ Rules of the Commission to have the issues enlarged to encompass such 
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a question", the Commission apparently found it unnecessary to deter- 


mine whether Loyola University was in fact controlled by an alien 
religious group, the Society of Jesus. (R. 7356) : 


| 

This appellant thereupon filed a Petition for Rehearing on 
August 13, 1956, which the Commission's Memorandum Opinion and 
Order released July 1, 1957 describes as "essentially an attack upon 
(1) the Commission's evaluation of its reported findings with respect to 
the factors of diversification, past performance, local residence and 
civic participation; (2) the Commission's finding that Noe was not 
financially qualified; and (3) the Commission's alleged refusal to con- 
sider the legal qualifications of Loyola." (R. 7476-7477) In this 
Memorandum Opinion and Order the death of Father O'Leary, a direc- 
tor of Loyola and faculty director of WWL is noted and the Commission 
concluded that "the elimination of the faculty director decreases the 
effectiveness of the integration of the Loyola Board of Directors to the 
extent that it can no longer be considered on a par with the showing of 
James A. Noe & Company." (R. 7476) The Commission also conceded 
some merit in Noe's attack on its evaluation of the diversification of 
communications interests factor. In Conclusion 48 of its earlier de- 
cision it had found that Loyola and Noe "are concluded to be equal" on 
this factor, "the strength of their radio stations, as to New Orleans 
itself, being equivalent." (R. 7463) On reconsideration it agreed with 
Noe that Loyola's wholly-owned clear channel 50 kw unlimited New 
Orleans WWL station could not be considered “equivalent” to James A. 
Noe's individually-owned 50 kw day, 5 kw night WNOE station in New 
Orleans. In view of this disparity, it found that "Noe has a slight 
advantage with respect to the diversification factor within the community 
to be served," but this advantage was not enough to offset the “overall 
advantage accruing to Loyola as a result of James A. Noe, Sr.‘'s owner- 
ship of KNOE and KNOE-TV, both of which are in the same geographical 
area as WNOE." (R. 7478) These two stations are located at Monroe, 
La., more than 300 miles from New Orleans. ; 
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It restated its earlier position on the financial issue, asserting 
that Noe had not proved the availability toitofa$600, 000 bank loan. 
(R. 7477) 


It made absolutely no reference to Noe's third argument directed 
to the Commission's refusal to consider the legal qualifications of 
Loyola and simply concluded that: 


",...the noted modifications while changing the 
basis of preference in one respect; i.e., on the inte- 
gration factor, in favor of Noe, do not persuade us that 
any different conclusion is to be made on an overall 
basis.” (R. 7478) 
The present appeal was duly noticed on July 31, 1957 and this 
Court by Order dated September 23, 1957 consolidated the companion 


appeal of the Times-Picayune in No. 14, 067. 


STATUTES INVOLVED 


Pertinent provisions of the Communications Act of 1934, as 


| amended, are set forth below. Other pertinent statutory provisions 


_ are cited or quoted at their appropriate place in the text of this brief. 


The Communications Act of 1934, as amended, (48 Stat. 1082; 
47 U.S.C.A. 301, et seq.) provides that: 
Section 308(b): 


"All applications for station licenses, or modifi- 
cations or renewals thereof, shall set forth such facts 
as the Commission by regulation may prescribe as to the 
citizenship, character, and financial, technical, and 
other qualifications of the applicant to operate the 
station; the ownership and location of the proposed 
station and of the stations, if any, with which it is 
proposed to communicate; the frequencies and the power 
desired to be used; the hours of the day or other periods 
of time during which it is proposed to operate the station; 
the purposes for which the station is to be used; and such 
other information as it may require. The Commission, 
at any time after the filing of such original application 
and during the term of any such license, may require 
from an applicant or licensee further written statements 











of fact to enable it to determine whether such original 
application should be granted or denied or such license 
revoked. Such application and/or such statement of 
fact shall be signed by the applicant and/or ligensee 
under oath or affirmation." 


Section 310(a)(1) through (5): 


"(a) The station license required hereby shall not 
be granted to or held by -- 


(1) Any alien or the representative of | any alien; 

(2) Any foreign government or the sss tances 
thereof; 

(3) Any corporation organized under the laws of 
any foreign government; 

(4) Any corporation of which any officer or 
director is an alien or of which more than one- 

fifth of the capital stock is owned of record or 

voted by aliens or their representatives or by a 
foreign government or representative thereof, or 
by any corporation organized under the laws of a 
foreign country; 

(5) Any corporation directly or indirectly con- 
trolled by any other corporation of which any officer 
or more than one-fourth of the directors are aliens, 
or of which more than one-fourth of the capital stock 
is owned of record or voted, after June 1, 1935, by 
aliens, their representatives, or by a foreign govern- 
ment or representative thereof, or by any corporation 
organized under the laws of a foreign country, if the 
Commission finds that the public interest will be 
served by the refusal or the revocation of such 
license." | 


Section 312(a)(2): 


"(a) Any station license or construction | pemmnt may 
be revoked-- ! 


(2) because of conditions coming to the —s of 
the Commission which would warrant it in refusing to grant 
a license or permit on an original application;” 


Section 319(a): 


"No license shall be issued under the authority of 
this Act for the operation of any station the construction of 
which is begun or is continued after this Act takes effect, 
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unless a permit for its construction has been granted by 
the Commission. The application for a construction per- 
mit shall set forth such facts as the Commission by 
regulation:;may prescribe as to the citizenship, character, 
and the financial, technical, and other ability of the appli- 
cant to construct and operate the station, the ownership 
and location of the proposed station and of the station or 
stations with which it is proposed to communicate, the 
frequencies desired to be used, the hours of the day or 
other periods of time during which it is proposed to 
operate the station, the purpose for which the station is 
to be used, the type of transmitting apparatus to be used, 
the power to be used, the date upon which the station is 
expected to be completed and in operation, and such other 
information as the Commission may require. Such 
application shall be signed by the applicant under oath or 
affirmation." 


STATEMENT OF POINTS 


Appellee, Federal Communications Commission, erred: 

(1) In concluding that James A. Noe & Company did not 

- sufficiently establish on the record of this proceeding its financial 
qualifications to effectuate its proposals herein; or in the alternative, 
_ in refusing to reopen the record to receive further evidence on the 
financial issue; 

(2) In holding that Loyola is legally qualified to be a tele- 
vision licensee and that the issue as to its legal qualifications had not 
been properly raised in this proceeding; 

(3) In holding that Loyola is not controlled by the Society of 
Jesus. 

(4) In holding that Loyola is entitled to decisive preference 
over Noe on the factor of past record of performance and a clear 

preference on diversification of communications interests. 
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SUMMARY OF ARGUMENT 


The basic issue is which of three applicants shall receive a 


government-granted degree of control over the minds of man in New 
Orleans and a substantial portion of Louisiana and Mississippi; a 
church-controlled, non-profit corporation, a company publishing the 
dominant newspapers in the New Orleans area, or this appellant, a 
partnership specially created for the purposes of this application and 
consisting of three residents of New Orleans and a 45% partner who 
resides elsewhere in Louisiana but has long been connected with New 
Orleans as licensee of Standard broadcast station WNOE in that city. 


This basic issue is evaded in the tediously long 114-page 
single-spaced, elite type, decision of the Commission. The evasion 
is accomplished by an elaborate procedural pretense that Noe & Com- 
pany is financially unable to build and operate a station and the assump- 
tion that Loyola is just another "autonomous" corporate applicant whose 
legal qualifications have never been properly put in issue. 


A partnership with a combined net worth in excess of $2.35 
million can obviously build and operate a television station. Control of 
channel 4 in New Orleans is the key to the gold of Fort Knox. Dis- 
qualification of Noe on the financial issue is utter administrative 
nonsense. i 

Loyola is not just another corporate applicant. : It is a child of 
the Society of Jesus, completely controlled by its parent. This is not 
to say that the issue is a religious one; it is only to say that no social 
entity, the vast majority of whose members reside outside of the United 
States and itself headed by a Belgian citizen resident in Rome, Italy, 
has the legal right under the Act to be a television licensee. Would 
anyone seriously contend that a Moscow or Canadian-based labor union 
through some corporate device could become a television licensee ? 
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Finally, Loyola's status as a church-controlled, non-profit, 
corporation pervades the very areas in which the Commission would 
give Loyola in one instance a “decisive” preference and in the other a 
"clear" preference: past record of performance of WWL and diversi- 
fication of communications interests. WWL carried only Roman Sad 
Catholic religious programs until protest was made to the Commission 
by a New Orleans Protestant minister, at which time its programming 
policy was changed -- while the present applications were pending. 
_ Its preference in diversification of communications interests can stand 
_ only if the relationship of Loyola and the Society of Jesus is ignored, 
for the Society itself is a dedicated missionary order with a multitude 
of communication and broadcasting interests in this and other countries. 
A past broadcast record which includes discrimination against com- 
peting religious faiths and prohibition of political programming does not 
_ serve the public interest nor protect the constitutional guaranties of 
the First Amendment. The Commission's selection of decisive criteria 
of preference in this case has not only been arbitrary and capricious 
but in fact is virtually frivolous in the face of this record. 


ARGUMENT 


I. James A. Noe & Company is Financially 
Qualified to Effectuate its Proposals For 
a New Orleans Television Station. 
Despite its elaborate findings of fact comparing all applicants 


_as to various criteria of preference, the Commission would neverthe- 


less totally disqualify Noe & Company on the single ground that "the 

Noe applicant did not sufficiently establish on the record of this pro- 
ceeding its financial qualifications to effecuate its proposals herein." 
_It carefully adds the observation that: | 
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"Notwithstanding the indication of assets on the part 
of the Noe principals, we cannot conclude that Noe showed 
adequate funds committed for the purposes of its appli- 
cation herein." (Concl. 50, p.112, Decistot, July 13, 
1956, R. 7464) (Emphasis supplied) 


In its Memorandum Opinion on Rehearing the Commission in rejecting 


Noe's proposal to reopen the thrice-before reopened hearing in order 
to present further evidence of financial qualifications, sheds additional 
light on its thinking. It states: | 

"As found in our final decision Noe's financial plan 

was unequivocally predicated upon a $600, 000 loan, the 

availability of which was not established during the course 

of this hearing." (Memo.Op. July 1, 1957, von 17, R. 

7477) 

Thus there would appear to be two bases for be Commission's 
disqualification of Noe on the financial issue: : 

(1) Even though the Noe principals might | have enough assets to 
finance their proposals, the Commission was not satisfied that out of 
these assets adequate funds were "committed" for the purposes of its 
application; and : 

(2) Noe did not prove the "availability" of a $600, 000 loan 
during the course of this hearing. | 


We shall analyze both these Commission premises in the light 
of the facts "of this hearing, " but before doing so it is well to bear in 
mind the Commission's own test as approved by this Court, of what is 
an adequate financial showing. This test can properly be described as 
the "reasonable assurance" doctrine; that is, proof that gives reasonable 
assurance that the applicant is financially qualified to fulfill its commit- 
ments to the Commission. 


To illustrate this doctrine, in Kokomo Pioneer sroascanere 
6 RR 285 (1950), the Commission held with specific reference to the 
All-Oklahoma Broadcasting case, 4 RR 1253 (1949), and to the Key 
Broadcasting Corporation case, 3 RR 1022 (1948), t that “these cases do 
not support the proposition that a legally enforceable contract isa 





14 


requisite of a specific plan. '' The Commission said that the important 
test was whether the record provided "reasonable assurance that the 
promisor will fulfill his commitment to the applicant company." The 
Commission emphasized that "sworn uncontradicted testimony,” proof 
of ability to provide the funds and credibility and reputation for truth 
and veracity were not open to question, as they are not here. Where 
these elements were present, the Commission said, "Such testimony 
considered with the applicant's other financial resources constitutes 

a specific plan to finance the proposed station." 


The Commission reached a similar conclusion in Suffolk Broad- 
casting Corporation, 6 RR 457 (1951), quoting with approval from the 
Kokomo case the observation that while the best method of establishing 
‘the availability of a loan might be a written loan contract, "It is our 
view that other types of evidence may establish a financial plan and the 


applicant's financial qualifications."' In Atlantic City Broadcasting 
Company, 9 RR 647 (1954), the Commission gave particular weight to 


the extensive experience of the applicant in the communications field in 
determining financial qualifications and stated: 


"From the foregoing, it is clear that the Bremmers have 
made a close showing on financial qualifications. But in a 
case like this, an analysis of dollars alone gives only part 
of the financial picture. As appears from paragraphs 8, 9 
and 10 of the Findings of Fact, Mr. Bremmer is equipped 
with an extensive, almost lifelong, experience in the radio 
field, while Mrs. Bremmer is not without considerable ex- 
perience in the commercial world. These are substantial 
considerations in our appraisal of whether the Bremmers 
have realistically appraised costs and revenues, and can 
reasonably be expected to meet unexpected difficulties in 
the launching of their proposed new station. It is our judg- 
ment, on the basis of a careful review of the record, that 
the combination of available funds and extensive skills 
which the Bremmers can bring to this operation warrant 
the conclusion that they are financially qualified to con- 
struct and operate the proposed station."" (Emphasis 
Supplied) 
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Particularly pertinent in this connection is the Commission's decision 
in Sacramento Broadcasters, Inc., 10 RR 615 (1955). ! There the hear- 
ing examiner had emphasized as a basis for finding an applicant finan- 
cially qualified, the willingness of a stockholder "to liquidate all of his 
assets, if necessary, to finance the proposed station. , The Commis- 
Sion approved this finding, and after noting that three brothers who 
were stockholders in the applicant corporation had a combined net worth 
in excess of $2, 000, 000, the Commission said: : 


"Thus, assuming that some additional amounts are 
needed, to hold that KCRA's financial showing topples-- 
in spite of the Hansen's and Kelly's financial stat 
because of the restrictive clause in the bank letter, 
would be to base our decision on an extremely tenuous 
and, indeed, Alice-in-Wonderland basis. Stockholders 
who are well qualified to do so have indicated that should 
financial problems arise, they will take care of them; to 
assume, particularly in view of the Hansen's holdings, _ 
that these additional amounts could not be supplied to 
KCRA, either with the permission of the bank in question 


or by, if necessary, further loans from that bank endorsed 
by the stockholders involved, is to reach a result in vacuo-- 


without any regard to the facts or practicalities of the __ 

A similar question arose in this Court on appeal in Columbia 
Empire Telecasters v. F.C.C., 228 F.2d 459 (1955), 97 App. D.C. 112. 
Appellant attacked the financial qualifications of the successful appli- 
cant on the ground that it had not proved the availability of a specific 


bank loan. This Court gave the argument short shrift = indeed had 
the Commission. It said: 


"An element of financing was to be a bank loan. The 
bank's commitment to make the loan depended on its 
being guaranteed by each of Oregon's 5 directors and it 
did not appear that they had agreed to guarantee it. But 

it did appear that they favored the loan and we thi nk the 


Commission's inference that they would guarantee it was 
not unreasonable. (Emphasis supplied. ) | 
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We turn now to the facts. What funds were shown to be commit- 


ted for the purposes of this application? 


The amount of money required by the Noe proposal was 
$1, 200, 000. No one challenges the adequacy of this sum for the 
purpose of building and putting the proposed station into operation. 


The partnership agreement provides that each partner shall 
bring to the partnership such additional funds for the conduct of its 
business as may be deemed by mutual consent of the partnership to be 
necessary, each partner to bring an amount proportioned to his res- 
pective ownership interest. (Finding 110, R. 7417) 


The first financial plan submitted by the partnership states 
that the partners "are prepared to sell other personal assets, if 
necessary, in order to provide original construction and operating 
capital." (Noe & Co. Exh. G., p.10; R.4556) An application sub- 
mitted under oath to the Commission is certainly a consent under the 
agreement and a binding partnership commitment. Noe, Sr. in addition 
said under oath he was prepared to seli assets if necessary to raise 
capital for the venture. (Noe & Co. Exh. E., p. 58; R. 4316) 


It would appear that the only factual question remaining is’: 
whether the partners actually have the assets which they have agreed to 
‘commit to the extent of $1, 200,000. The Commission concedes that 

they do. Noe, Sr. has a net worth of "approximately $1, 800, 000" 
(Finding 118(b); R. 7421); Alisman of $533, 000 (Finding 118(c); R. 7422); 
Hufft of $23, 500 (Finding 118(d); R. 7422); and Noe, Jr. of $5, 300 (Find- 
ing 118(e); R. 7423). Thus the total net worth of the partners is more 
than $2,350,000. The Commission is satisfied that Hufft can meet his 
‘commitment (Finding 118(e), Footnote 62, R. 7422) and Noe, Sr. has 
undertaken to guarantee his son's commitment (Finding 115, R. 7420). 
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Then why does this not constitute a "reasonable assurance” that 
the partners can meet their commitments to the Commission ? The 
Commission falls back on a quibble which brings us to its second basis 
for disqualifying Noe on the financial issue; i.e., Noe's alleged failure 
to prove the "availability" of a $600, 000 loan. : 


The Commission says in effect that when Noe submitted its color 
television amendment on February 1, 1954, it put ina second financial 
plan which wholly vitiated, nullified and replaced the first plan. Hence 
commitments made in the first plan could no longer be considered 
(Findings 113, 120, R.7419, 7423). We agree that the second financial 
plan did become the final and complete plan of Noe, as was stated at 
the hearing: we do not agree that the commitments to sell assets if 
necessary as set forth in the first plan lose all probative value on the 
financial issue. These commitments continue to reflect the sworn under- 
takings of responsible businessmen whose veracity is not challenged 
anywhere in the record. ! 


But even accepting the Commission's premise that we must 
now ignore for all purposes the commitments of the first plan, has there 
been an actual failure to prove the "availability" of a $600, 000 loan ? 
The second plan did say the partnership would borrow $600, 000 and 
Noe, Sr. confirmed this intention at hearing. : 


We submit the Commission confuses precision of banking 
arrangements with actual availability of necessary funds to finance ‘a 
station. Can any objective person BEASDRADEY doubt that individuals 
with a combined net worth of $2,350,000 can borrow $600, 000 if they 
need it or want to. There is no requirement in the law or in Commission 


1 It should be noted that the Examiner in her Initial Decision did not refer to the testimony of Gordon 
Atwater, a consulting geologist and appraiser of mineral interests fer banks, who corroborated Noe Sr."s «Sen 
balance sheet valuation of his mineral interests. |The Commission refers briefly to Atwater's testimony 
in footnote 61 to Finding 117(b) (R. 7422), stating that the $1,500, 000 value given to mineral interests 

was based on an estimate by Atwater, Actually the $1, 500, 000 figure is conservative. Atwater said 

the future income value of these mineral interests would range between $1, 585) 000 and $1,735,000 and 

that with respect to Noe Sr. ‘s offshore acreage royalties of more than 10,000 acres, “the speculative 

value which a prospective purchaser might anticipate in acquiring this interest. . . . could only be 

measured in millions of dollars.” (Noe Co., Exh. E, pp. 106-115, 113; R, 4961-4373) 
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precedents, as we have seen, that a specific bank loan be arranged for. 
How ridiculous such a requirement would be when we consider that 
frequently, as here, more than 5 years elapses between submission of 
an application and final decision. The test is proof of ability to borrow, 
if necessary, and we submit this applicant has conclusively met that 
test. What banker in his right mind would reject a loan application 
backed by $2, 350, 000 in assets and a construction permit for the second 
VHF channel in New Orleans? 


The partners are obligated legally under the partnership agree- 
ment and the application, as amended, to make the necessary contri- 
butions; they are willing to liquidate their assets if mecessary; their 
net worth statements show that the money is there and available when 
needed. To ignore these facts as stated in the Sacramento Broadcasters 
case, supra, would indeed, be "to reach a result in vacuo without any 
regard to the facts or practicalities of the case." 


I. Loyola University is Controlled by the Society of 
Jesus and Therefore Cannot Legally Qualify as a 
Television Licensee. 
Section 310(a) of the Act is quite explicit on the subject of the 
grant of licenses to aliens. It prohibits in Section 310(a)(1) and (4) the 
| grant of a license to "any alien or representative of any alien"; or to 
"any corporation of which any officer or director is an alien or of which 
more than one-fifth of the capital stock is owned of record or voted by 
aliens or their representatives. ..." (Emphasis supplied). Finally 
Section 310(a)(5) prohibits a grant to: 


"Any corporation directly or indirectly controlled 
by any other corporation of which any officer or more than 
one-fourth of the directors are aliens, or of which more 
than one-fourth of the capital stock is owned of record, or 
voted, after June 1, 1935, by aliens, their representatives, 





or by a foreign government or representatives thereof...." 
(Emphasis supplied) 
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The law is so clear that only the essential factual questions 


remain of whether | 
(1) Loyola University in the statutory sense is the 
"representative of any alien," or : 
(2) Loyola is a corporation whose stock is "voted" 
by the representatives of aliens ? : 


The findings of the Examiner in her Initial Decision regarding 
the statutes of Loyola are somewhat different than those of the Com- 
mission in its Decision. We shall compare the two decisions and 
note the significant differences. | 


The Examiner's Finding No. 6, p. 4, (R. 7172) is identically 
worded with the Commission's Finding No. 7, p. 4 (R. 7356), except 
that the Commission describes Loyola as a "legally autonomous, non- 
profit corporation" whereas the Examiner omits the wards "legally 
autonomous.'"' Both Examiner and Commission agree that Loyola's 
legal qualifications were not properly put in issue in this proceeding. 


Both the Examiner and the Commission then note the names and 
positions of each officer and Director of the corporation. All are mem- 
bers of the Society of Jesus; all are natives of the United States; six 
live in New Orleans and one in Dallas, Texas (R. 7 173, 7357). 


The Commission then inserts a sub-heading entitled "Relationship 
to the Society of Jesus" which the Examiner omits (Initial Decision, 
Finding 10, p. 7, R. 7359). The Commission refers to a provision 
of the Loyola charter to the effect that "the corporation shall at all 
times be composed of priests of the Society of Jesus attached to Loyola 
University, and no other person." (Finding 10(a), p. 7, R. 7359). 

The Examiner quotes the same provision but precedes it by the 
qualifying phrase "although Loyola University is a legally autonomous 
corporation . . ." (Finding 9, p. 7; R. 7175) ! 
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Otherwise the findings of the Examiner and the Commission, 
with some editorial revision, pretty much parallel each other. To the 
extent significant in the present context the important facts are: 
1. The Society of Jesus, of which every member of the Board 

of Directors of Loyola University must also be a member, is a volun- 
tary association of Roman Catholic priests founded in 1540. The 
administration of the Society is by provinces. Within the provinces 
individual corporations are created for the purpose of operating churches, 
schools, colleges, etc. Loyola University is within the Southern, or 
New Orleans Province, and the activity of the Province extends roughly 
from South Carolina to New Mexico (Noe Co. Exh. T, p. 2; R. 4630). 
Total membership in the Society is approximately 32,000, of whom 7, 500 
are in the United States and approximately 350 to 400 in the New Orleans 
‘province and 42 in the New Orleans religious community of which 
Loyola University is a part (Hearing Tr. 376-378 ).The Superior 
General of the Society has his headquarters in Rome, Italy (Hearing 
Tr. 372), and is himself a citizen of Belgium (Hearing Tr.399). The 
final authority for expulsion from the Society rests with the Roman 
Catholic Pope in Rome (Hearing Tr.378). The general practice is that 
a member of the Society will not serve more than two consecutive three- 
year terms in any one post (Hearing Tr. 413). Members of the Society 


: may not have business interests outside of the Society itself (Hearing 
| Tr. 393). 
2. Loyola's charter of incorporation from the State of 


- Louisiana provides, as has been pointed out, that only priests of the 
Society of Jesus may hold membership in the corporation. It also pro- 
vides that the administration of the corporation shall be vested in a 
_ Board of Directors which shall consist of a President, Vice-President, 
_ a Treasurer and a Secretary, "and not less than one or more than three 
_ other members of the Corporation, who shall be appointed by the 
_ President of this Corporation from among the members of the Corporation." 





| 

— 2t : 
Actually the President is virtually all-powerful, since the charter states 
that ‘All legal acts of this Corporation shall be decided by a majority 
vote of the members present, provided such acts have the approval of 
the President of the Corporation. " (Emphasis supplied) (Finding 10, 
footnote 9, p. 8; R. 7360). 

3. The charter further provides the four officers of the 

corporation attain their positions and become directors ipso facto upon 


; 


appointment to certain positions in the religious community of Loyola 
University. The Rector of the Religious Community is appointed by 
the Superior General of the Society of Jesus in Rome, Italy and becomes 
President of the corporation by virtue of his position'as Rector of the 
Religious Community. The other three officers are appointed to their 
positions in the religious community by the Provincial of the New 
Orleans Province, who in turn is appointed by the Superior General in 
Rome. Thus every officer and every director of the Corporation which 
is Loyola University owes his position either to direct appointment by 
the Superior General, a Belgian citizen in Rome, Italy, or to appoint- 
ment by a person appointed to his own position by the Superior General. 
(Finding 10(b)(c) footnote 12, pp. 8-9; R. 7360-61). Continuing control 
in perpetuity of the affairs and assets of the corporation by the Society 
of Jesus and its Superior General is assured by another provision of 
the corporate charter which provides that in the event of the death of 
any member of the corporation, his heirs or assigns shall have no 
right of ownership in the property or effects of the corporation. The 
same result occurs if any member of the corporation ceases to be a 
member "for any reason whatever," presumably including transfer to 
another religious community or expulsion from the Order (Examiner's 
Finding 9, p. 8, footnote 8a; R. 7176). 


There is no dispute among the parties about the facts just 
summarized. The only issue is their legal significance. The Examiner 





1 
The Commission's Findings omit reference to this provision of the charter. 


# 
Pat, > 
« 
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concluded that these facts spelled "control by the Society of Jesus 

over the selection, appointment and tenure of the officers and directors 
of Loyola, " adding that "this is not due to any provision of canon law 
but to the express provisions of the charter of Loyola granted by the 
state of Louisiana at the request of the incorporators of Loyola." 

' (Concl. 6, p.93; R. 7263). The Commission rejects this finding and 
instead states categorically: 


"Our findings in this respect (Noe's claim that 

Loyola is controlled by the Society of Jesus) also are 

dispositive of such point of reliance, making definite 

as they do the fact that Loyola is an independent cor- 

poration which, for all practical purposes in this pro- 

ceeding, is independently owned and operated." (Concl. 

3, p.89; R. 7441). 

Of course, the Examiner's conclusion of control affected her 
evaluation of the criteria of preference. She felt the control exercised 
by the Society of Jesus over Loyola University was relevant not to legal 
qualifications, but to such factors as integration of management and 
‘ownership, local residence, diversification of media of mass communi- 
cation, etc. The Commission by viewing Loyola as an independent 


corporation was able to ignore the impact of other activities and 


interests of the Society of Jesus. 


We submit that both the Examiner and the Commission were 
wrong in refusing to consider the issue of legal qualifications. It 
seems clear from the few court decisions which mention 310(a) of the 
Act, and indeed from the plain language of the Section, that whether an 
applicant is an alien, or alien-controlled is jurisdictional. The Com- 
mission simply has no statutory authority to grant a license to Loyola, 
and if this conclusion is correct, then the jurisdictional issue may be 


raised at any time, even by proceedings to revoke a license already 
granted. 
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This Court in Storer Broadcasting Co. v. F. C.C. , 220 F.2d 
204, 95 App. D.C.97 (1953), while discussing when a hearing is re- 
quired under the Act, commented that there are situations when the 
Commission may reject an application without a hearing as for example, 
an application submitted by an alien or one found to be an alien after 
hearing and denial of alien status. Also, in WOKO, Inc. v. F.C.C., 
153 F. 2d 623, 80 App. D.C. 33, the Court observed as dicta: 


"Subject to the specific provisions against the 
ownership or holding of radio station licenses by aliens, 
foreign governments or corporations which have an alien 
tinge through stock ownership, the Act simply directs the 
Commission to grant or remove a license if it shall find 
that the public interest, convenience, or necessity will 
be served thereby." (Emphasis supplied) , 





The Commission has long recognized the necessity of estab- 
lishing citizenship as proof of legal qualifications of aniapplicant. In 
Utah Radio Educational Society, et al., 3 F.C.C. 246, 255 (1936) it 
rejected the application of an unincorporated association because the 
names of all the members composing the Association did not appear 
of record and therefore it was impossible to dete rmine their citizen- 
ship. In the 1945 case of Re Crosley, Jr., et al (Docket No. 6767), 
11 F.C.C. 3 the Commission was asked to approve the transfer appli- 
cation of the Crosley station (WLW) to the Aviation Corporation. The 
stock of the transferee was listed on the New York and Chicago stock 
exchanges and the question arose as to how many of the more than 
5, 500, 000 shares outstanding and held by over 40, 000 stockholders 
were alien-owned. To insure compliance with Section 310(a) limiting 
aliens to ownership of a 25% stock interest, the Commission approved 
a postcard inquiry procedure which developed that more than 75% of the 
stock was held by citizens. | 


We do not present the issue of Loyola's qualifications as either 
a religious or a church issue. We are not here arguing the jurisdiction 
of the Commission to grant a license to the Roman Catholic Church or 
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some other incorporated or unincorporated church group. The facts 
of this case are unique and without any apparent precedent in the ad- 
ministration of the Act. We do not think the issue can be evaded by 
categorical statements that the corporation which is Loyola University 
is “legally autonomous." 


The Commission held in the ABC-Paramount case, 8 RR 543, 616, 
that the following legal principles governed its interpretation of "con- 
trol” under Section 310(b) of the Communications Act: 


"3. As this Commission stated in its Proposed 
Decision of December 15, 1948, ‘control’ as used in its 
multiple ownership rules, as well as in Sections 31Qb) 
and 2(b)(2) of the Communications Act, is not a narrow, 
legalistic concept but one which must be applied 
realistically and broadly. See Rochester Telephone 
Corporation v. United States, 307 U.S. 754; Re Faulkner 
and Schepp, 10 FCC 401. In connection with the pro- 
blem of control of corporations, the Courts have con- 
sistently held, in construing the term as used in other 
regulatory statutes, that corporate control may exist 
in the absence of ownership of a majority of stock. . . 
As the three-judge District Court stated in Rochester 
Telephone Corporation v. United States, 23 F.Supp. 634 
(Aff'd 307 U.S. 754), control broadly used 'may em-.- 
brace every form of control, actual or legal, direct or 
indirect, negative or affirmative’ .. 
supplied 


"4. These legal principles are given body in the 
context of the use of the term ‘control' in the statute and 
the Commission's rules. The latter specifically state 
that the term as used therein is not limited to majority 
stock ownership but includes actual working control in 


whatever manner exercised. . ." (Emphasis supplied) 


Corporate control may exist in the absence of ownership of 
a majority of the stock and does exist in this case through the power of 
appointment held by the Superior-General. It is not necessary to find 
actual exercise of control in the day to day administration of the cor- 
poration. So long as the power to control exists the purpose of the 
statute in denying control of broadcasting facilities to aliens can be 
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thwarted. The legal issue is no different than if the applicant were a 
corporate creation of a labor organization having some members in the 
United States but its headquarters and a majority of its membership 
outside the United States. On this ground alone Loyola's application 


must be denied. 


I. The Commission's Action in Preferring Loyola Over 
Noe & Co. on the "Decisive" Factor of Past Record 
of Performance of WWL and the Additional Factor of 
Diversification of Communications Interests Ignores 
the Effect of the Control of Loyola by the Society of 
Jesus and is Arbitrary and Capricious. 

The final basis for the Commission's decision in favor of a grant 
to Loyola is summed up in paragraph 51 at page 112 (R. 7464-7465) after 
all the single-spaced briefs preceding paragraph 51 of the summation, 
the Commission finally concludes that Loyola has established "one 
clear preference which is decisive of its case--its past record of per- 
formance in relation to the Station WWL over a period of many years in 
the principal community." (R. 7464) While past performance is the de- 
cisive factor, the Commission adds that Loyola is entitled to a clear 


preference on the diversification issue. 


These two areas of comparative superiority are, of course, 
entirely different from the findings of the Examiner who concluded that 
Times-Picayune should receive a grant because of superior programming 
both for outlying communities and for color television. One of the 
Commission's two areas of preference was modified in the Commission's 
Memorandum Opinion and Order on Reconsideration of July 1, 1957. 

Noe having brought to its attention in connection with the diversification 
factor that the 50 kw unlimited power of WWL in New Oricans was not 
equivalent to the 50 kw day and 5 kw nighttime power of WNOE in New 
Orleans, the Commission became willing to concede that “Noe has a 
slight advantage with respect to the diversification factor within the 
community to be served." (Finding 18; R. 7478) - This "slight advantage", 
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however, was not enough in the Commission's opinion to offset the 
overall advantage accruing to Loyola as a result of Noe, Sr.'s owner- 
ship of KNOE and KNOE-TV, both of which the Commission finds "are 
in the same geographical area as WNOE." (Finding 18; R. 7478) 


Although not a decisive factor or an area of "clear preference”, 
the Commission on reconsideration also concluded that the death of the 
faculty director of Loyola decreased "the effectiveness of integration 
of the Loyola Board of Directors to the extent that it can no longer be > 
considered on a par with the showing of James A. Noe & Co." (Finding 
13; R. 7476) 


The status of Loyola as a Jesuit controlled institution pervades 
both areas in which the Commission accords Loyola in the one case a 
decisive preference and in the other case a clear preference. We 
examine first the so-called decisive factor of past record of perfor- 
mance in relation to station WWL. 


A. Past Record of Performance of WWL 

Loyola University has been the licensee of WWL since March, 
1922. The station began commercial operation in 1929 (Finding 14, 
p. 14; R. 7366). At the hearing Loyola's past record of performance as 
a radio licensee was proved to be clearly contrary to the public interest 
in two important respects: (1) it .refused to accept political program- 
ming and (2) until complaint was made to the Commission in 1953, it 
refused to schedule protestant religious programming. 


The Commission concedes both of these defects in programming 
and in past performance. In Conclusion 14 at page 93 (R. 7445). The 
Commission criticizes Loyola's "policy of not carrying political broad- 
casts involving state, local or city elections" and remarks that WWL 
“has demonstrated some lack of attention to the needs of the area in the 
field of political broadcasts." In the same conclusion, the Commission. 
rather deprecatingly says: 
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"The only complaint with reference to its service 
disclosed by this record was the failure to provide time for 
programs for different religious faiths on a local level 
which matter was corrected upon it being brought to the 
attention of the licensee." (R. 7446) | 


Let us examine this last observation. With respect to religious 


broadcasts the history of WWL states (Loyola Vol. I, Ex. 1, R. 258) 
that the station has never sold time for religious broadcasts and that 
each entire Sunday morning is devoted to all faiths. Father Donnelly, 
President of Loyola University, testified, however, that from March 
1952 when he became president of the University, until approximately 
August 25, 1953, Loyola University did not originate locally any live 
New Orleans religious program, without network connection, which 
featured Protestant ministers of the City of New Orleans (Hearing Tr. 
425-426). The Reverend Walter Dale Langtry, minister of a Presby- 
terian Church in New Orleans, and Chairman of the Department of 
Radio and Television in the New Orleans Council of Churches, said 
that in April, 1953, he went to the program director of WWL to in- 
quire as to the possibility of a Protestant program over WWL. He was 
advised by the program director that no time was available, and after 
waiting until August, 1953, on the program director's assurance that if 
time were available he would advise Dr. Langtry, the minister caused 
an analysis of the programs of WWL to be made and concluded from 
this analysis that there was an apparent discrimination between the 
local Roman Catholic and Protestant programs, in that WWL carried 
local Roman Catholic programs with no local Protestant programs. 
Reverend Langtry wrote a letter to the Federal Communications 
Commission pointing out this fact on August 25, 1953, sending a copy 

to the program director of WWL. The program director of WWL then 
wrote Dr. Langtry, disclaiming any intent to discriminate and offering 
the Council of Churches time on WWL for a religious program from the 
Protestant Churches. According to Dr. Langtry, this letter satisfied 
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his objections and he wrote the FCC again on September 1, withdrawing 
the previous objection and advising the Commission that he was satis- 
fied as to the sincerity of WWL in providing time for Protestant churches. 
The Council, since the Fall of 1953, has used Sunday time from 12:00 
noon to 12:30 p.m. (Noe Co. Ex. F, pp. 16-18; R. 4463-4466). 


This is the past record of performance of Loyola University in 
its operation of radio station WWL. In the major areas of religious 
and policital programming it has been gravely deficient and its deficiency 
| at least in the area of religious programming is inferentially attributable 
to its control by the Society of Jesus. 


Why then must Loyola be preferred to Noe on the "decisive" 
factor of "past record of performance in relation to the Station WWL?" 
One looks in vain for a reasonable explanation in the Commission's 
decision. The Commission says (Concl. 17, p.95, R. 7447) that "Loyola 
‘and the stations of James A. Noe show no wide differences in past 
performance warranting a conclusion of superiority of either over the 

other," although "both have established a substantial margin of super- 
iority over Times in this area." But, "the weight given in the area of 
past performance which concerns representation must necessarily lead 
to a conclusion that the past record of Loyola lends greater assurance 
as to the effectuation of its proposals than does that of James A. Noe, 
one of the principals of James A. Noe & Company, and therefore re- 
quires a significant preference to Loyola over Noe." (R. 7448) First, 
neither deserves a preference over the other in past performance but 
then Loyola is entitled to a significant preference in the area of past 


performance "which concerns performance compared with represen- 
tation." | 


We assume the Commission refers to certain representations 
James A. Noe made to the Commission in 1946 at the hearing on his 
application for 50 kw power at WNOE in New Orleans, which the Com- 
_ mission refers to in Concl. 16, page 95 (R. 7447). In this connection 
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the Commission observes that Noe, Sr.‘s record in past performance of 
stations WNOE, KNOE and KNOE-TV "demonstrates that from an over- 
all standpoint, a well-balanced programming service, by program type 
and between commercial and sustaining time, has been rendered." 

(R. 7447) But, a second facet of past performance, the effectuation of 
specific proposals, allegedly demonstrates that certain representations 
of Mr. Noe relative to the operation of Station WNOE, have not been 
fulfilled." (R. 7447) These failures were that (1) Noe promised to 
move to New Orleans in 1946, and didn't; (2) that he did not expand the 
staff of WNOE; (3) programs to develop local talent were not instituted, 
as promised; (4) a studio orchestra was not employed; (5) program 
percentage commitments were not met (even though "from an overall 
standpoint, a well-balanced programming service is provided"); 

(6) studios were not established on the Louisiana State University 
campus; (7) and a commitment om to the frequency of spot announce- 
ments was not strictly fulfilled. i 


WNOE didn't receive its new license until 1950, years after the 
1946 hearing. By then New Orleans had ten radio stations, television 
was taking a larger piece of the advertising dollar, and radio stations 
everywhere were tightening their economic belts. Yet Loyola, with 
affirmative and serious deficiencies in the vitally important public 
interest areas of political and religious programming, deserves a 
"decisive" preference over Noe, despite Noe's well-balanced program- 
ming service, simply because Noe didn't fulfill to the letter certain 
commitments about a studio orchestra and staff expansion. 


B. The diversification of mass communication 
factor: ! 





In this area of "clear preference" for Loyola the Commission 
chooses to ignore completely the relation between Loyola and the 


Society of Jesus. It is only willing to note ly that the 

It should be noted that the commitment regarding frequency of spots was —— kept at WNOE 
because the only evidence on this subject in the record dealt with a single — at KNOE in Monroe, 
La. (R. 7429) 
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evidence indicates several "scholarly publications" of the Society of 
Jesus and that the Society is in some manner connected with 3 non- 
commercial educational FM broadcast stations. (Concl. 46, p.110, 

R. 7462). It forgets altogether the interest of other Jesuit institutions 

in the St. Louis University application (St. Louis Telecast, Inc., Docket 
No. 8809, et al.) and in WKRG-TV, Inc., 10 RR 225, where Spring Hill 
College, a Jesuit instutution about 150 miles from New Orleans, holds a 
6.66% interest in the permittee corporation (Finding 11, pp. 11-12; 

R. 7364-7365). These connections "are not proper for consideration" 
under the diversification factor, and moreover, "the Loyola applicant 

is independent for legal and practical purposes from the Society of Jesus 
and therefore these matters are not relevant to our consideration here." 
(Concl. 46, p.110; R.7462). 


Yet even though Noe's only other radio and television interests 
are in Monroe, Louisiana, which "is not within the contours of the tele- 
_vision station applied for here by the Noe applicant, "' and Loyola is the 
licensee of clear-channel, 50 kw unlimited WWL in New Orleans, it is 
| “our conclusion after weighing the media involved, that the situation of 
Loyola on this comparative factor is to be favored over that of either 
the Times or Noe." In the principal community, New Orleans, Noe and 
Loyola "are concluded to be equal - the strength of their radio stations... 
being equivalent." (Concl. 48, p.111; R. 7463). 


One hardly knows how to counter this type of specious reason- 
ing. The Society of Jesus' interest in WKRG-TV, about 150 miles 
from New Orleans, may be disregarded, but Noe Sr.'s interest in 
KNOE-TV and KNOE at Monroe, La., more than 300 miles from New 
Orleans and "not within the contours of the station applied for here, " 
even though Noe only has a 45% interest in the partnership, justifies 
_aclear preference for Loyola on the diversification factor. WWL at 
20 kw unlimited time, clear channel, is equivalent to WNOE, owned by 
_ Noe, Sr. (not by the partnership) at 50 kw day and 5 kw night. It is 
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true that the Commission concedes on rehearing that "Noe has a slight 
advantage with respect to the diversification factor within the community 
to be served, " because of its original failure to note the difference in 
power of the two New Orleans stations (Finding 18, R. 7478) but Noe’s 
ownership of KNOE and KNOE-TV, which are in the same geographical 
area as WNOE, is fatal to the partnership's claim of preference for 
diversification. | 


We recognize as Judge Prettyman wrote in Pinellas Broad- 
casting Co. v. F.C.C., 230 F.2d 204, 97 U.S. App. D.C. 236 (1956) 
that the selection of an awardee among several qualified applicants "is 
basically a matter of judgment, often difficult" and that “the decisive 
factors in comparable selections may well vary." But this Court also 
said in Columbia Empire Telecasters, supra, that the real question is 
whether the Commission ignored a factor requiring consideration or 
acted arbitrarily in choosing between applicants. Here we submit the 
Commission acted arbitrarily in concluding Loyola was entitled to a 
decisive preference on its record of performance of Station WWL by 
equating in Loyola's favor its acknowledged deficiencies in religious 
and political programming with Noe's administrative failure to com- 
pletely fulfill in 1950 and thereafter program plans in non-vital fields 
as submitted in 1946. It also acted arbitrarily in selecting Loyola as 
entitled to a clear preference on the diversification issue by ignoring 
a factor requiring consideration; that is, the control of Loyola by 
the Society of Jesus. Actually, in each instance, past record of per- 
formance and diversification, the Commission was only able to reach 
its final grant to Loyola by putting aside and disregarding the relation- 
ship of the Society of Jesus and the non-profit corporation all of whose 
members, officers and directors must be members of the Society of 


Jesus. 


nar 
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CONCLUSION 


WHEREFORE, appellant Noe & Company prays that this 
Court adjudge, order and decree that the Commission's Decision and 


Order of July 13, 1956 and its Memorandum Opinion and Order of July 
1, 1957, denying appellant's application, be vacated, set aside and 
annulled; that the Commission be instructed to find Noe & Co. finan- 
cially qualified to be a licensee and Loyola University not legally 
qualified to be a licensee; further that this Court reverse the said 
Orders of the Federal Communications Commission and remand the 
applications to the Commission for further proceedings in accordance 
with law; and provide such other and further relief as this Court deems 
just and proper. 


Respectfully submitted, 


WARREN WOODS 


716 Perpetual Building 
Washington, D. C. 


Counsel for Appellant 
Of Counsel: 
WILSON & WOODS 
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ON APPEAL FROM DECISIONS AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE | 

The statements of the case in the briefs of appellants 
are directed to the individual problems which their appeals 
present. It is believed that a brief single counterstatenent 
covering all aspects of this proceeding will serve the con- 
venience of the Court. | 

On December 2, 1953, the Commission set fot consolidated 
hearing the mutually exclusive applications of intervenor 


Loyola University (hereafter Loyola), appellant Times-Picayune 





= 
Publishing Company (hereafter Times-Picayune) and appellant James 
A. Noe and Company (hereafter Noe) for a permit to construct a 
television station to operate on Channel 4 in New Orleans, 
Louisiana (R. 230-1). Loyola is a non-profit corporporation, 
- Lewis suis ¢_nhieheni ; bi cI oil 
RODE Aabsiniel tiie, the major activity of which is the 


operation of Loyola University in New Orleans (R. 7356, par.8); 
Times-Picayune is a commercial corporation, the major activity 
of which is the operation of two daily newspapers in New Orleans 


(R. 7386, par. 53); and Noe is a. partnership formed in October 


1953, with the sole purpose of obtaining and operating the 
1/ 


proposed television station (R. 7414, par. 105). 
On December 17, 1953, the Commission amended its Rules so 

as to authorize compatible color television broadcasting. 
Amendment of Color Television Rules, 1@ Pike & Fischer, R.R. 
1501. On December 21, 1953, the applicants exchanged designated 
material supplementing their applications. It was agreed at 
the hearing conference on January 4, 1954 (Tr. 6-14) that, 

in view of the Commission's action authorizing compatible color 
television broadcasting, the applicants could again supplement 
their applications with regard to proposed color programming, 
and on February 1, 1954, this supplementary material was ex- 
changed. 


‘Li The Noe application was originally filed by James A. Noe,Sr., 


as an individual. Mr. Noe brought in the other partners be- 
cause he thought that working together they could render a 
better service than he could alone (R. 7414, par. 105). 








i | 
| 
In setting the applications for peaeA OY, the Commission had 


tec negelly 
found Loyola and Times-Picayune to be legally, financially and 





qualified and Noe to be legally and technically qualified to 
construct, own and operate a television broadcast Station (R.230). 
The Commission prescribed the normal somparati ve issues for 

such consolidated eT er and an additional issue with 
regard to the financial qualifications of Noe. No attempt was 
made by any party to enlarge these issues prior to the basic 


Commission decision on this record. 





Under the hearing procedure then in effect, applicants in 
a comparative proceeding were required to state and assume the 
burden of proof and the burden of going forward with evidence : 
in support of their respective “points of reliance”, i.e. those 
significant differences between the proposals of each applicant 


on the basis of which comparative preference was claimed. See 


18 Fed. Reg. 938-9; South Central Broadcasting Corp., 9 Pike 
& Fischer, R.R. 1035. The applicants’ respective points of 


reliance were set forth in order governing hearing dated July 


9, 1954 (R. 7018-45). : 
| 
| 


1 
| 
| 


2/ These issues were (R. 231): 


To determine on a comparative basis which) of the operations 
proposed . . . would best serve the public interest, convenience 
and necessity in the light of the record made with respect to 
the significant differences among the applicants as to: 

(a) The background and experience of each of the above- 

named applicants having a bearing on its ability 
to own and operate the proposed television station. 

(b) The proposals of each of the above-named applicants with 
respect to the management and operation of the proposed 
station. ! 

(c) The programming service proposed in each of the above- 
entitled applications. 








a 

Under the rules of procedure then in effect (See 14 Fed. 
Reg. 3204) and by agreement of the applicants (Tr. 58), direct 
cases were presented in written form, with full right of 
cross-examination by opposing counsel. Hearings, to which 
the Commission's Broadcast Bureau was a party, commenced on 
January 4, 1954, and the cross-examination to which reference 
has been made took place on October 4, 5, 6 and ll, 1954 
(Tr. 370-765, 799, 829). The record was closed on November 3, 
1954 (Tr. 901), but was reopened on three occasions to receive 
affidavits and finally closed on May 4, 1955 (R. 4850-1). 

All applicants submitted Proposed Findings of Fact and 
Conclusions, affirmative and reply, and the Broadcast Bureau sub- 
mitted Proposed Findings and Conclusions with regard to the 
financial qualifications of appellant Noe. On July 7, 1955, 
the Hearing Examiner, Elizabeth C. Smith, released an initial 
decision looking toward the grant of the contested permit to 
appellant Times-Picayune (R. 7169-7280). The examiner concluded 
that Noe had not sustained the burden of proof of its financial 
qualifications, and she therefore did not give Noe comparative 

consideration: As between Times-Picayune and Loyola, the examiner 


was of the view that significant differences existed only with 


regard to past performance in the broadcast field and the pro- 
3 


posed programming offered by each. As to past performance, the 


37 A slight preference was also awarded Times-Picayune on the 


basis of the participation of its principals in the civic and 
community life of the area to be served (R. 7274, par. 29). 
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examiner preferred Loyola's record of operation of standard 
broadcast station WWL over that of Times-Picayune in operating 
standard broadcast stations WIPS, but was also of the view 

that such preference was largely offset by lupseRieaguna’s 
meritorious record of newspaper operation in the area (R. 7279, 
par. 41). The deciding factor, in the exenines “¢ eyes, was 

the preference awarded to Times-Picayune with regard to two 
aspects of proposed programming, ". .. namely, regularly 
scheduled programs of particular interest to residents of out- 
lying communities located within the area to be served; and 
regularly scheduled color television programs." CR. 7279, par.42). 

Exceptions to the initial decision were filed by the 
applicants and the Broadcast Bureau, and a reply to exceptions 
was filed by Times-Picayune. _ Oral argument before the Com- 
mission en banc, in which counsel for all parties participated, 
was held on May 25, 1956 (Tr. 902-960). 

On July 11, 1956, the Commission, with one Commissioner 
abstaining and two concurring in the result, awarded the con- 
tested permit to intervenor Loyola and denied the applications 
of appellants (R. 7353-7466). The Commission, Likes the hearing 
examiner, cone aaud that appellant Noe had not sustained the 


| 
burden of proving itself to be financially qualified, and was 


4/ Times-Picayune filed a Statement in Support of the Initial 


Decision and exceptions to those portions thereof which it con- 
ceived to be in error (R. 6376-6431, 6433-5). 
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therefore not entitled to a grant on that reason alone; but 
it concluded that Noe*s application should be denied on com- 
parative grounds as well. On the comparative question, the 
Commission found Loyola to be substantially superior to both 
of the .other applicants in the areas of past broadcast per- 
formance and diversification of the media of mass communication. 
Times-Picayune was given preference on the factor of civic 
participation by its principals and slight preference in the 
area of proposed programming. Noe was given slight preference 
in the area of past broadcast experience. Times-Picayune and 
Loyola were jointly preferred to Noe on the factors of local 
ownership and studio equipment; Noe and-Loyola were jointly 
preferred to Times-Picayune on the factor of integration of 
ownership with management; and Noe and Times-Picayune were 
jointly preferred over Loyola on the factor of diversity of 
business pursuits which had been carried on by their principals. 
On all other factors, no significant differences were found to: 
exist. 

The Commission explained its ultimate choice of Loyola 
as follows (R. 7465, par. 51): 

As to the factors wherein it has not been preferred its 

showing has been so substantial as to yield no marked 

preference to its competitors -- excepting only the 

secondary factor involving diversification of business 

pursuits of principals. Thus, in residence, civic par- 

ticipation and broadcast experience it has been eclipsed 


only slightly by one or the other of the competing ap- 
plicants; and in integration its showing has given it a 











shared preference, On the other hand, it: has es- 
tablished one clear preference which is decisive of 

its case -- its past record of performance in relation 

to the Station WWL over a period of manyiyears in the 
principal community. It has established another clear 
preference; diversification of communications interests. 
Under these circumstances of comparative superiority the 
public interest, convenience and aSoEe ae will be served 
by a grant herein to Loyola. 


On August 13, 1956, both appellants fiea paaelaws for 
| 


rehearing. The Times-Picayune petition, insofar as it is here 
relevant, brought to the Commission's attention the death of one 
member of Loyola's board of directors and the replacement of 
another by a person concerning whom there was no evidence of 
record. On this ground, Times-Picayune azguea that the Com- 
mission should reconsider its grant of preference, as between 
Loyola and itself, on the factor of integration of ownership 

and management and should also re-evaluate its final decision 

in the light of such reconsideration (R. 6581-3). The Noe 
petition attacked the Commission's conclusion that Noe had failed 
to show itself to be financially qualified and requested that the 
record be reopened to receive additional evidence on that 
subject. With regard to the comparative decision, Noe‘s petition 
claimed error, inter alia, in the Commission's qetinttin of past 


5/ Actually, the death of Father O'Leary had been reported to 


the Commission by Loyola in March of 1955, and had been mentioned 
in the Times-Picayune Reply Brief to Loyola’ s Exceptions 

(R. 5179), but it had been overlooked in the Commission's 
decision. 
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broadcast performance and diversification of communications 
media. In addition, it claimed that Loyola should have been 
considered absolutely disqualified to hold a broadcast license 
or permit on the ground that it was allegedly controlled by 
an alien-controlled organization, the Society of Jesus. On 
this latter point it did not seek an enlargement of the 
issues or make any explanation of why, in the face of the Com- 
mission's original finding that Loyola was legally qualified, 
it had failed to do so earlier. 

On June 27, 1957, with the Chairman not participating 
and one Commissioner abstaining, the Commission denied both 
petitions for rehearing (BR. 7473-9). It modified its decision, 
however, in respect to the factors of integration of ownership 
and management and diversification of control of the media of 
mass communications. With regard to integration, it found 

that Loyola, while no longer on a par with Noe, was still 

, superior to Times-Picayune. With respect to diversification, it 
concluded that Noe was entitled to a slight preference over 


Loyola on the question of diversification within the New 





Orleans community, in view of the disparity between the power 

of their respective standard broadcast stations in New Orleans, 
but that, on an overall basis, Loyola was still to be preferred 
in this area of comparison. It concluded, finally, that the 
modification which it had made, while giving Noe a preference in 
the area of integration, did not persuade it that its original 


overall conclusion as to Loyola‘s superiority should be changed. 





These appeals followed. 


SUMMARY OF ARGUMENT 


eer 


The Commission's determination that intervenor Loyola was 
best qualified of the three applicants in this proceeding was 
free from reversible error, Its determination that appellant 
Noe had failed to show itself to be financially qualified and 
its refusal to hold intervenor Loyola legally disqualified were 
equally sound. : 

Ls | 

The Commission considered Loyola's superiority in past broad- 

cast performance to be decisive of this case. Noe's claim tha 


the Commission arbitrarily minimized the flaws in Loyola’*s record 


and maximized the failure of Mr. James A. Noe, Sr. to fulfill 


certain promises to the Commission, is not supported by the re- 


cord. 

Times-Picayune claims that the record before the Commission 
with regard to its past broadcast performance was not sufficient 
for purposes of comparison with the record of Loyola. The initial 
burden of going forward with evidence concerning the Times-Picayune 
past record and the ultimate burden of proof upon that point were 
wpon Loyola and Noe. The burden of going forward, however, shifted 
to Times-Picayune, which had the evidence in its possession, when 
Loyola established a Prima facie case. In the absence of any 
showing by Times-Picayune, the evidence, which covered most of 
the period during which Times-Picayune's standard Station WIPS 
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had operated with unlimited-time facilities, was an adequate 
reflection of that station's past performance, and strongly | 
Supported the Commission's conclusion that Loyola was entitled J 
to a substantial preference in this area of sonparteon. 


ils 


| 
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Times-Picayune argues that the Commission should have awarded 


it a significant preference in the area of proposed programming 





because of its proposals to engage from the beginning of opera- 





tion in local live color programming and its proposal to broad- 
cast programs involving the regular participation of residents of 
outlying communities. The Commission reasonably concluded, however, 
that the differences between the applicants with respect to color 
shoyrawatug were due to differing but reasonable judgments on the 
immediate feasibility of such programming, and not to any lack of 
“pioneering spirit" on the part of Times-Picayune's opponents 
which warranted a preference to Times-Picayune. The Commission's 
conclusion that programs of general (rather than local) interest, 
which were designed for broadcast from communities outside of the 
proposed service area could not be considered significant bases 
for preference was also entirely reasonable. In the light of 
previous decisions by the Commission, such programs could not k 
considered as means of local self-expression by sativing commusi- 
ties, and no other reason for assigning substantial significance 
to them was advanced, 

| | III. 


The Commission's treatment of the relations between Loyola 
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and the Society of Jesus in evaluating the comparative merits 
of the applicants was a proper and rational exercise of its 
authority. | 
A. 7 

In the area of diversification of control of media of mass 
communication, the Commission, in holding Loyola to be superior 
to the other applicants, refused to charge Loyola with communica- 
tions interests held by other Jesuit institutions. Such refusal 
was not of great significance in view of the fact that the only 
such interest which could be charged to Loyola is a 6.66% stock 
interest in WKRG-TV (Mobile, Alabama) held by Spring Hill College. 
However, assuming its significance, the Commission! conclusim 
was nonetheless correct, The unchallenged findings show that 
Loyola is, in actual operation, completely independent of the 
Society of Jesus. The sole element of control by the Society 
which is even alleged to exist lies in the power of appointment 
and transfer of members of Loyola's Board of Directors by the 
Superior General of the Order and the Provincial Superior of 
the New Orleans Province, These powers have, on this record, 
not been used in any attempt to control Loyola's corporate and 
commercial actions. In these circumstances, the Commission 
rationally concluded that -for legal and practical purposes, 


as distinct from spiritual and ecclesiastical purposes, Loyola 


is independent of the Society of Jesus. i 
| 


B. 
The Commission also correctly concluded that no significant 


preference as between Times-Picayune and Loyola was warranted 


| 
' 
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in the local ownership area of comparison. The fact that 
several members of the Loyola Board were not long-time resi- 
dents when appointed to that Board, and that prior local 
residence is not a primary qualification for office in the eyes 
of those who appoint to the Loyola Board, falls far short of 
demonstrating that Loyola's present qualifications (which the ‘ 
Commission found to be strong) are likely to change substantially 
in the future. 

| é 

Finally, Times-Picayune's agument that the turnover of 
persons on the Loyola Board precludes the treatment of that 
Board as the “owner” of Loyola for purposes of evaluation of 
the factor of integration of ownership with management ignores 

‘phe Commission‘s reasonable conclusion that, in the operation 
of Station WWL, the Loyola Board had demonstrated a continuing 
close relationship with the actual operation of its station. 
Since this was the case, it was entirely reasonable for the 
Commission to prefer the demonstrated integration of Loyola's 
Board as a whole to the integration of a single .06% stock- 
holder on the pert of Times-Picayune, 

IV. 

Times-Picayune attempts to argue that the application of 
the Commission*s unchallenged comparative criteria to the largely 
undisputed facts of this case presented issues which are, at 
one and the same time, primarily within the special comptence 


of the Court and that of the hearing examiner. The overwhelming 
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weight of authority holds that such issues are ones of policy 

which are primarily for the informed judgment of ‘the Commission, 
v. : 

The Commission properly found Noe & Co. Soh Clammetalty 
qualified to operate the station proposed by it for the reason 
that it failed to sustain its burden of establishing by any 
direct evidence the availability of a $600,000 loan which was 
an essential element in its over-all financial plan. The appel- 
lant*s reliance on the total net worth of the individual partners 
of Noe & Co. as evidencing support for a Commission’ assumption 
that the loan would be forthcoming, is both saueeoy to the 
Commission policy in such cases and not financially justified 
by the Commission's findings relative to the net worth of the 
appellant's constituent partners. Thus, Noe & Co. failed to 
sustain its burden not only under the type of showing which the 
Commission requires in situations of this nature! but also under 
the net worth theory upon which it relies. | 

vr. 

Appellant Noe's contention that Loyola is disqualified from 
being a licensee under Section 310(a) of the Communi cations Act 
in view of its alleged control by the Society of Jesus miscon- 
strues the language of the statute. The only portion of Section 
310(a) which refers directly to “control” of a licensee by an 
alien organization is Section 310(a)(5), which provides for dis- 
qualification only if the Commission finds it in the public 


interest to so hold. The legislative history of Section 310 
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makes it clear that the purpose of subsection (a)(5) is to 
insure the American character of holding companies whose sub- 
Sidiaries operate under radio licenses granted by the Commission 
and that of Section 310 as a whole lies in "... the idea of 
preventing alien activities against the Government during time 
of war.” No questions as to whether the Superior General's 


relation to the Society of Jesus has any bearing on the national 


defense, or any other public interest considerations have been 


raised by the appellant. Nor is there any justification for 
concluding that Loyola is the “representative of an alien" 
within the meaning of Section 310(a)(1), which was intended to 
guard against alien control and not the mere possibility of 
alien control. The Commission's determination that Loyola is 
an autonomous organization was eminently proper in light of the 


circumstances presented on the record of the subject proceediy. 
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ARGUMENT i 


. The major issues in these cases relate to the Commission's 
comparative determination that Intervenor Loyola was best quali- 
fied to receive a construction permit for.a television station 
on Channel 4 in New Orleans. Two issues are raised by appellant 
Noe, however, relating to its absolute financial qualifications 
and the absolute legal qualifications of intervenor Loyola. 

The Commission, as we have stated supra, found that Noe had not 
sustained the burden of establishing its financial qualifications, 
but nonetheless gave this applicant comparative consideration. 

It found that the matters raised in Noe's petition for rehearing 
with regard to Loyola's legal qualifications had already been 
disposed of in the course of its comparative determination. We 
shall therefore treat the issues raised by both Noe and Times- 


‘Picayune with regard to the Commission's comparative determina- 


tion first, and the issues of absolute qualifications raised by 


Noe thereafter. | 

Appellants attack the Commission's comparative evaluations 
in the areas of past and proposed dincauatws. ancnevidteusian 
of the media of mass communication, local ownership and integration 
of ownership and management. Appellant Times-Picayune claims, 
in addition, iwt the Commission failed to give proper con- 
sideration to the hearing examiner's initial decision. The crucial 
issues, in the Commission's view, lay in the saben of pro- 
gramming and diversification, and we shall address our argument 


to those factors first. 








I. THE COMMISSION DID NOT ERR IN AWARDING A 
DECISIVE PREFERENCE TO INTERVENOR BECAUSE 





OF THE COMPARATIVE SUPERIORITY OF ITS PAST 
BROADCAST RECORD. 





All three applicants in this proceeding (or their 
principals) control and operate standard broadcast stations in 
New Orleans, and James A. Noe, Sr. operates in addition standard 
Station KNOE and television Station KNOE-TV in Monroe, Louisiana. 
The hearing examiner, comparing only Loyola and Times-Picayune, 
concluded that Loyola merited a preference with regard to past 
broadcast operation, but that such ppetaremren was "largely 
offset" by Times-Picayunes record of community service through 
its newspapers, (R. 7273, par. 27.) The Commission, comparing 
all three applicants, concluded that both Noe and Loyola had 
established *. . . a substantial margin of superiority over 
Times-Picayune in this area”, that because the experience which 
Times-Picayune had gained in its newspaper operations had not 
been carried over and utilized in its existing broadcast operation 
"in a completely satisfactory manner", its newspaper record could 
not be considered to offset its broadcast inferiority, and that 
because James A. Noe, Sr.'s past record, while superior to that 
of Times-Picayune, had diverged in a number of respects from 
the representations he vad made to the Commission, Loyola de- 


served a “significant preference” over Noe. (R. 7447-8, par.17.) 
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Noe attacks this conclusion, arguing that the Commission 
minimized important deficiencies in Loyola’ s record and 
maximized trivial failure to "fulfill to the letter" promises 
which made to the Commission by Mr. Noe (Noe Br. 26-29). 
Obviously, questions as to the appropriate weight to be given 
facts are primarily ones for the discretionary judgment of 
the Commission, as Noe concedes (Noe Br. 317," nnd we submit 
that nothing stated in the Noe brief takes the Commission's 
final judgment oat of the ambit of its As pometdlouaxy authority. 

It should be noted at the outset that the Noe broken 
promises to which the Commission referred were all made in one 
proceeding with a view of obtaining a grant on the basis of 
comparative superiority over a mutually exelusive application 
for AM facilities in New Orleans (R. 7447, par. 16; see James 
A. Noe, 3 Pike & Fischer, R.R. 1821.) Noe argues here, as it 
did before the Commission, that economic conditions were 
responsible for the failure to expand the WNOE staff, employ a 
studio orchestra, establish studios on the campus of Louisiana 
State University anddevelop a weekly amateur program to be 
broadcast from the New Orleans Municipal Auditorium, as he 


had promised (Noe Br. 29). The Commission response to this 


6/ Cf. “A determination that a particular type of factual 
difference is not significant for purposes of awarding a 
preference is within the Commission's discretion . ... 
Sacramento Broadcasters, Inc. v. Federal Communications Com- 
mission, 98 U.S. App. D.C. 394, 397, 236 F.2d 689, 692. 











it 
argument was as follows (R. 7447, par. 16): 


Yet the applicant must necessarily have been 
aware that the effectuation of these proposals would 
involve increased operating expenses, There is no 
showing in this record of major economic changes between 
the stated dates/date of the grant to Noe (1949) and the 
date of going on the air (1950)/. Nor is there any 
showing of later efforts at fulfillment of these com- 
mitments, of an intent to do so, or of modification of 
the proposals by subsequent commitment. 


Noe does not even attempt to explain or justify Mr. Noe's failure 
to move to New Orleans, as promised, or the wide disparity 
between commitments with regard to educational and local live 
programming and performance in those respects (R. 7427-8, 
a 
par. 130(a) and (f)). The Commission concluded (R. 7447, 
‘par. 167% 
While the Commission recognizes that strict 

compliance in every detail cannot be expected in 

effectuating operating proposals, we here have 

deviation from a large number of commitments made 

in one proceeding. These very commitments were basic 

to the decision of the Commission to prefer the ap- 

plication of James A. Noe over the competitive ap- 

plication of Deep South Broadcasting Corporation. 

Turning to the record of Loyola, which the Commission found 
to be ”. . . a superior one, the only flaws shown both being 
of such nature as not to detract in material degree from the 
favorable factors present" (R. 7446, par, 14).Noe*s argument 
appears to be that the Commission could not rationally con- 


7 / It should be noted in this regard that the then Chairman 


of the Commission dissented from the 1949 grant to Noe ". .. 
in view of the superior program proposals of Deep South and 
the record of WNOE’s operation . ..",. 3 Pike & Fischer, 
R.R. 1821, 1826e. | 
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clude that the flaws in Loyola's record with respect to 
political and religious programming did not detract in material 
degree from its otherwise superior record. (Noe Br, 26-8). 
It makes no real effort to attack the Commi ssipn's conclusion 
with respect to political programming, but we may note that the 
stated reason for Station WWL's refusal to carry local political 
broadcasts was that, in view of its extended sieerans area 
(which includes large portions of Mississippi, Alabama and 
Florida), it was believed that local politics would not be of 
sufficient interest to a vast portion of its audience (R. 7366, 
par. 14; 7369, par. 20). The Commission, while Stating that 
it considered this policy to be in error, also stated Ct Pe we 
we recognize the logic of Loyola's position in this matter, 
its facilities under the Commission's allocation plan being 
designed to provide service to wide areas rather than a purely 
regional or local service.” (R. 7445, par. 14), Noe expends 
most of its ammunition on the proposition that the Commission 
should have taken more seriously Loyola's failure to provide 
time on its own initiative for a locally originated religious 
program for a New Orleans Protestant church until the matter was 
brought to its attention, It should be noted that Station WWL 
did carry a one-hour network program on Sunday morning which 
was utilized by Protestant clergymen. (R. 7368, par. 19, Tr. 
425.) But of greater importance, as the Commission's findings 


| 
show, the failure to provide time for local Protestant clergymen 


was not the result of a policy not to make such time available 
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(R. 7369, fn. 395. and the defect was corrected as soon ax it 
was brought to the attention of Loyola's president. | 

The Times-Picayune assault upon the Commission's con- 
clusion that Loyola's record in past performance was sub- 
stantially superior to that of the Times-Picayune Station 
WIPS takes an entirely different tack, arguing in considerable 
detail the alleged insufficiency of the evidence to support the 
Commission's findings (TP Br. 47-55). Times-Picayune notes that 
under the hearing procedure in effect in this case, it had no 
initial burden to develop epidence with regard to the past 
programming. of Station WIPS. South Central Broadcasting Corp., 
9 Pike & Fischer, R.R. 1035, 1038. The Commission (like the 
‘hearing examiner) was of the opinion that a sufficient record 
as to WIPS performance had nevertheless been established 
(R. 7272-3, par. 27; 7445, par. 13). It is fundamentally 
this conclusion to which Times-Picayune objects. 

The record before the Commission on this subject consisted 
primarily of sections of the WIPS 1952 application for renewal 
of license, setting forth information required by the Commissim 
| with regard to the station's operation during 1951, and testi- 
mony of Mr. George W. Healy, Jr., editor of the Times-Picayune 


_mewspaper and the Times-Picayune executive in charge of the 


its television and radio activities (R. 2912-24, 3097, Tr. 480- 


8/ This was because it did not claim its i lari was 


superior to Loyola's. 
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513, 542-3, 581-590; see R. 7392-93). This evidence was sup- 


plemented by some information supplied by Times-Picayune with 
regard to its operations during the years 1952, 1953,and 1954 
(R. 3013-3018), and by testimony of the secretary-treasurer 
of the local New Orleans musicians’ union with regard to em- 
ployment of local musicians by the radio stations of the three 
applicants during 1952 and 1953 (R. 1458-9). : 

With one exception, ig., the use of local live musical 
talent, the Commission did not use this record to make direct 
comparisons of the quantity or quality of specific programs 
or types of programs broadcast by each et tar 
it assessed each station's performance on an overall basis, 
applying the standard criteria used to evaluate past programming 
of stations applying for renewal of license. Public Service 


Responsibility of Broadcast Licensees (Government Printing 
Office, 1946). . 


| 


For the purposes of such a comparison, it is, of course, 


necessary that the record adequately reflect he typical past 


9 / The Times-Picayune exhibits with regard to the operations of 
Station WIPS during 1952, 1953 and 1954 were restricted primarily 
to a showing of the actual hours broadcast during the Commission's 
composite weeks for those years (For a definition of "composite 
week", see infra, p. 23 .) the percentages of commercial and 
sustaining time, and the number of commercial 4-4 non-commercial 
spot announcements. The exhibits were offered ". . . to see 
exactly how much commercial business the station has had, over 
the period of the last three years..." as a rebuttal of the 
contention “, . . that WIPS had a rate policy which . .. was 
designed to encourage advertisers to use WIPS, to the emiusion 

of other radio stations in New Orleans, by having a very low 
rate." Tr. 862. 3 


10/ With regard to live music the Commission found (R. 7447, 
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performance of the stations to be compared, and that such 


specific periods of operation as are examined are reasonably 
representative of each station's overall record. But there is 
no magic, as Times-Picayune appears to believe (TP. Br. 49-50), 
in an insistence that the same period of operation be selected 
for each station. A comparison of the operation of two stations 
during the same year might, in the light of the overall record 
of each, be as arbitrary as any other comparison based upon 
unrepresentative periods of operation. Times-Picayune does not 
now claim and did sot contend before the Commission that the 
evidentiary record as to Loyola's Station WWL (which was by no 


means limited to operation during 1953 or any single year) 


did not present a seal that is typical.of that station's past 


performance generally. The only question is whether the 
evidence with regard to the Times-Picayune Station WTPS was 
an adequate reflection of its past performance generally. 

The first major item of evidence with regard to the 
operation of WIPS was as we have noted, the 1951 composite week 


-amalysis which was contained in the WIPS 1952 renewal application. 


10/ (Cont'd) par. 17) that "Loyola does, as asserted, utilize 


more live music in its radio station than the other applicants." 
Times does not challenge this conclusion, 


1l/ See e.g., the Commission's findings at R. 7367- 70, and its 
conclusions at R. 7445-6, par. 14. 


12/ See the Times-Picayune written objections to Loyola's direct 
affirmative evidence, R. 2981-93, the Times-Picayune Reply to 
Proposed Findings of Fact and Conclusions of Other Parties, 

R. 4818-24, the Times-Picayune exceptions to the intial decision, 
RB. 6423, Reply to Loyola Exceptions and Reply Brief, R. 5129- 
33, 5155- 65, and the Times-Picayune oral argument, Tr. 936-52 
in particular Tr. 943-76. 
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It should- be noted as a preliminary to any discussion of this 


matter that the Commission's “composite week" consists of 

seven days (Monday through Sunday) in different months selected 
by the Commission for each year and announced by. public notice. 
See, e.g., 1 Pike & Fischer, R.R...p. 51:200. The renewal form 
requires that the composite week for the vous onewating the 
expiration date of the existing license be used to show past 
performance. (R, 2914, Instruction #3), It should be noted in 
addition that the same form provides that "if the data furnished 
in response to the question in this sdction . . - do not in the 
applicant's opinion adequately reflect station operation, attach 
. « - @ Statement setting forth any additional program data that 
the applicant desires to call to the Gonatasiah? s attention” o 
The part of the 1952 WTPS renewal appliation which was received 
in evidence contains, with regard to past performance, only the 
1951 composite week, It was offered by Loyola as i © @ thet 
portion that deals with present and ‘proposed program service." 
(R. 1493). No objection was made to its admission on the ground 
that the portions of the application submitted were not all that 
was contained F it with regard to “present and proposed pro- 
gram service". Finally, as the Commission noted (R. 7394) 


the 1952 renewal application of WIPS was the most current such 


application at the time direct cases were submitted. (The 


13 The portions of the WIPS applxation form offered and received 


in evidence do not contain this instruction. However, a com- 
parable form may be found at R. 5506, 5517, par. Li; 


14/ For the unsuccessful Times-Picayune objections which were 
made, see R. 2992-3, Tr. 200-204. | ! 
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license received in 1952 did not expire until 1955.) It 


follows from these considerations that at the time of hearing, 
the 1951 composite week constituted Times-—Picayune's repre- 
sentations to the Commission (as of August 1, 1952, the date 
the renewal application was filed) as to the general nature 
of the WIPS program service for the licensing period ending 
in 1952. 

The major weakness which the Commission found the 1951 


composite week analysis to display was the “complete absence 


lS 
of educational programs." (R. 7446, par. 15). — This state- 


ment is objected to on the ground that it allegedly ignores 
the fact that the same analysis which showed no educational 
programs fitting the Commission definition showed 2.8% of 
WIPS*s total time to be devoted to “educational, other”. 

(TP Br. 49). The form used by WIPS defines “educational pro- 
grams" as programs ". . . prepared by or in behalf of 


educational organizations.” (R. 2914, par. 2.a.(4).) That 


15/ The Commission also noted that “The number of commercial. 
spot announcements during this week included only 25 locally 
originated, the remaining 52 being broadcast on network pro- 
grams.” Reference to the last sentence of Par. 62 R. 7393-4 
and the application form put in evidence, R. 2915, makes it 
clear that this statement referred to non-commercial rather 
than commercial spot announcements. Times-Picayune objects 
that this statement was made without supporting finding. of 
fact (TP Br. 49, fn. 2). It carefully refrains from arguing 
that the statement is not supported by the record, which 
clearly indicates that 52 of the 77 non-commercial spot announce- 
ments made by WIPS during the 1951 composite week were broad- 
cast on programs of the Liberty Broadcast System, with which 
WIPS was then affiliated. (R. 2915; and see the Commission's 
opinion at 7395, fn. 45). 





=I3S5u 
definition is oienehy designed to avoid subjective judgments on 


the “educational” character of programs of varying content, and 
Times-Picayune's creation of an *eausattonal, other” category 
to which 2.8% of its total time was devoted meant only thet 2.8% 
of its programming was devoted to programs not “prepared by or 
in behalf of educational arquiiee stews faite. bs its opinion, 
had, in some undetermined sense, an “educational” character, 
See the hearing examiner's opinion, R. 7273, par. 27. Times- 
Picayune also complains, in an outraged footnote (TP br. 49, 
fn.4), that the Commission, in evaluating WTPS's past record 
with regard to educational programming, disregarded certain 
educational programs shown outside of the composite week, 

(R. 2918-9). As the programs to which reference is made appear 
in a section of the renewal application headed “Proposed 
Schedule of Operations of WIPS", ‘in which some educational 
programming within the meaning of the Commission definition 

was proposed (R. 2917, emphasis added), no commen at on their 
bearing upon WIPS's past operation was necessary in the Com- 


mission's decision or is necessary here. 


In addition to the 1952 WTPS renewal application, the 


Commission had before it, as we have noted, the testimony of 
l | 

Mr. George W. Healy. |§ Times-Picayune objects to the drawing 

of any inferences from Mr. Healy's testimony as to the actual 


I0/ Mr. Healy's testimony is summarized in the Commission’ s 


indings at R. 1394- 5, par. 63 . 
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broadcast record of WIPS because of Mr. Healy's asserted lack 
of detailed knowledge of that record. (TP Br. 52). Findings 
relating to WIPS programming based upon his testimony, it is 
claimed, cannot be considered to have the support of substantial 
evidence. 

The crucial issue, of course, is the extent of Mr. Healy's 
knowledge of WIPS operations as displayed on this record, In 
considering Mr. Healy's testimony, the Commission noted that he 
had himself stated that he was the responsible officer, answerable 
to the president for the day-to-day operation of WIPS (R.7393, 
par. 61). Also,according to Times-Picayune and Mr. Healy, 

“As a member of the Television and Radio Committee /Mr. Healy/ 
participates in policy-making for Television and Radio pro- 
perties, with particular attention to programming,” (Emphasis 
added) R. 3042, 3097-8. Mr. Healy has held his position as 
executive in charge of radio and television and member of the 
Television and Radio Committee since November,1953 (Tr. 482, 
486). He stated that he ". . . was familiar with some of the 
operations of WIPS long before that as a director of the company 
and as an executive of the company who, from time to time, had 
performed tasks in behalf of WIPS”". (Tr. 483). Since November 
1953, when the Television and Radio Committee was created in 
order to give the manager of WIPS ". . . greater support and counsel 
than he had previously received” (Tr. 581), Mr. Healy has 


increased his participation in the management of the station 


“markedly (Tr. 483). 
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Mr. Healy, knew, without qualification, that the programming 


of WIPS consisted principally of “sports, news and music” 

(Tr. 594). Under the heading of music, Mr. Healy knew that 
WIPS had once, but no longer, had its own prokestxs (Tr. 510, 
517), that it employed “disc jockeys” (Tr. 584), that there was 
a regular nightly program of recorded classical music (Tr. 511, 
583-4), and that programs of the New Orleans Syapbony Society 
had been carried ®. . . for some years.” (Tr. 583). ‘He knew 
that WIPS was the only station in New Orleans broadcasting local 
high school athletic tontests (Tr. 497), and that during the 
fail high school football games were régularly broadcast on 
Friday nights and Saturday (Tr. 508). He had detailed knowledge 
of the sources of WIPS news programs (Tr. 506-9) and he knew that 
the comics of the Times-Picayune newspapers were regularly read 
over WIPS on Sunday mornings (Tr. 587). He knen in detail, the 
nature of WIPS regular religious programming (Tr. 498-501, 582-3, 
587-8), and, with respect to civic and charitable organiza-— 
tions, he knew that ™. . . a good many announcements are run 

by WIPS at the request of civic organizations,” that “when a 
united fund drive is opened, and things of that knd, we put a 
microphone at the opening meeting,” and that this was not al- 
ways done by other New Orleans stations (Tr. 511, 512). He 

knew that the station never carried editorials (Tr. 587). He 


did not believe that it had broadcast horse-racing (Tr. 584). 
| 


Finally, Mr. Healy knew that ", . . our broadcast of discussion 
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programs in recent months has not been all that I would like 


for it to be.“ (Tr. 502), and he made it clear (Tr. 502-6) 
that this situation was due to conscious policy to minimize 
losses rather than to inadvertence. 

When these statements are balanced against Mr. Healy's 
several disclaimers of knowledge as to the details of the 
WIPS operation (Tr. 493, 496, 509, 511-13), the pictufe which 
clearly emerges is that of a man who, as he stated, was 


unfamiliar with the details of the station's programming, but 


who was conversant with the general nature of the regularly 


scheduled programs, and sufficiently so, in his own mind, to 
come to a judgment as to whether the broadcasting of discussion 
programs since November 1953, had been ™, . . all that I would 
like for it to be.” It was entirely reasonable, therefore, 
for the Commission to infer from Mr. Healy's statement that 
there had not been enough discugsion programs over WTPS to 
Satisfy him that he knew how many such programs had in fact 
been broadcast; and in view of the fact that he could recall 
no such programs since November 1953 (Tr. 503; see also Tr. 
504), it was reasonable to conclude that no such programs 

had been broadcast during that period. It was more than 
reasonable for theCommission to conclude from Mr. Healy's 
Statements that the station's inadequacies with regard to 
discussion programs were due to the fact that ". . . we are 
trying to hold the losses of WIPS within reasonable bounds and 


to run as good an operation as we can, economically." (Tr.502), 





-29- 
that if he had more money available he was confident that WIPS 


would be able to produce discussion programs (Tr. 503), that he 
could institute discussion programs if it would increase he 
station's losses by $100 a month (Tr. 505), and that though 

he had considered utilizing the services of employees who were 
working on television matters (Tr. 505-6), he had not drawn 

up any budget estimating how much discussion programs would 
cost (Tr. 504-5), that no discussion programs were planned. 

It was equally reasonable for the Commission to give 
weight to the fact that Mr. Healy could recall, in 1953 and 
1954, only commercial broadcast of athletic contests in the 
category of educational programming (Tr. 497-8). In view 
of this deficiency it was obviously relevant to note whether 
other educational programs were planned. Mr. Healy's statements 
that he had discussed station policies in or with the 
manager of WIPS including “a general policy of assisting in 
any educational effort that the station deemed worthy. o 3” 
(Tr. 496) but that he had discussed, *1ong-raage” educational 
planning neither with the manager of the statian nor with the 
other members of the Television and Radio Committee (Tr. 496- 
7, and see the Commission's findings at R. 7394, par. 63.b), 
together with his demonstrated awareness of the general 
nature of WIPS programming made it entirely rational for the . 
Commission to infer in the absence of any showing to the con- 
trary that, as of the time of hearing, no other educational pro- 


grams were in fact planned. (RB. 7446, par. 15). 


itn 

Finally, Mr. Healy's testimony that he knew of occasional 
programs on behalf of charitable organizations such as “a 
united fund drive” but of none on a‘regular basis (Tr. 512 and 
R.7395, par. 63.f.), that he hef knew that ". . . a good many 
announcements are run by WIPS at the request of civic organi- 
zations.” (Tr. 511), but that "If there are/regularly scheduled 
programs on behalf of civic organizations/ I know nothing about 
them. . .” (Tr. 512), was clearly a sufficient base for the 
inference that ". . . there were, at the time of hearing, no 
regularly scheduled programs broadcast on behalf of civic, 
charitable or other organizations. . ." (R. 7446, par. 15). 

To sum up, the record before the Commission with regard to 
the programming of Station WTPS covered that station's own 
representatiom as to its performance during the last licensing 
period preceding hearing (1950 through 1952), Mr. Healy's testi- 
mony as to the station's performance for a substantial period in 


1953 and 1954, so much of the composite week analysis as was 


submitted by Times-Picayune for 1952-4, and the records of the 


musician's union showing the use of local live musical talent 
by relevant stations during 1952 and 1953, While not as com- 
plete as it might have been, had Times-Picayune adduced any 


real showing to rebut or expand on the material introduced 
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17/ | 
by Loyola, this record, evaluated as a whole, was clearly an 


adequate representation of the performance of WIPS, which 
station commenced unlimited time operation only in February 
1950 (R. 7392, par. 61). | 

The Commission did, as we have stated, evaluate this 
record as a whole, It did not restrict consideration of the 
WIPS record to the information which could be gleaned from the 


1952 renewal application, just as it did not restrict its 
! 18 / 


examination of the WWL record to the 1953 composite week, 
It specifically took into consideration, for instance, the 
figures submitted by Times-Picayune with regard to non-com- 
mercial spot announcements made during the composite weeks of 


1953 and 1954 to counterbalance the poor showing made with respect 


17/ South Central Broadcasting Corp., 9 Pike & Fischer, R.R. 1035, 
upon which Times-Picayune relies for its failure to make any 
real effort to produce evidence of its station's programming, 
does not support it where as here, the party claiming the 
preference (Loyola) has introduced sufficient evidence to 
warrant reasonable inferences in the absence of such a showing. 
The Commission in South Central stated only that ". .. the 
burdén- of proof and of going forward with the evidence must 

in the first instance be placed upon an applicant by reason 

of a submission of a list of matters.he relies upon, both with 
respect to allegations concerning his own proposal and also 
such specific allegations of the competing proposals as are 
necessary to establish the existence of fe ere differences 
between them.” 9 Pike & Fischer, R.R. at 1038 (emphasis added). 


(38/ It should be noted in passing that, although the Commission 
did not make specific findings with regard to the 1952 composite 
week percentages for WWL, it indicated that they were similar 

to the 1953 figures, and its conclusions specifically take the 
uncontradicted and unimpeached figures which Loyola submitted 

for the WWL 1952 composite week into consideration. See BR. 1650- 
1, 7867, par. 16, 7446, par. 14, 
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to these matters in the 1952 renewal application (R. 7443, par. 
19 / 


15). It did not consider the one hour of educational programming 
which Mr. Healy testified occurred at WIPS during the 1953 
composite week (0.8% of the 125 hours of actual broadcast 
operation -- see Tr. 582) to offset the deficiency shown in 
the 1952 renewal application, for the obvious reason that Mr. 
Healy also testified that the only educational programs which 
he could recall since November 1953 were commercially sponsored 
high school athletic contests. Such programs may technically 
fall within the renewal form definition of “educational programs" 
as those prepared by or in behalf of an educational organization. 
They contrast sharply, however, with Loyola's record at WWL, 
where time for educational broadcast has never been sold, and 
where members of the Loyola faculty frequently participate in 
programs, particularly one known as “Faculty Panel”, (See the 
Commission's findings at R. 7368, par. 19 and R. 7370, par. 22.) 
Thus the picture which the WIPS record displayed fully 
supports the Commission's conclusion that Loyola was entitled to 


1¥Y Times-Picayune argues (TP Br. 50, fn. 1) that a "direct" 


comparison of the composite week information which was submitted 
with regard to WIPS with that for WWL", . . would yield a 
preference for WIPS on the non-commercial features of program 
service reflected therein (i.e., total sustaining time and non- 
commercial spot announcements)." As we have noted, supra,(n. ) 
Times-Picayune submitted information for the WITPS composite 

weeks of 1952-4 as rebuttal to the claim that WIPS had employed 
unfair means to. attract commercial business away from other 
Stations, and ®. . . to see exactly how much commercial business 
the station had had, over the period of the last three years ..." 
Tr. 862. It is quite clear that the WIPS record of only 40.3% 
commercial time during tthe 1953 composite week reflects that 
station's lack of financial success rather than its devotion 

to the presentation of sustaining programs. See the Commission's 
eae at R. 7395, fn. 45 and its conclusions at R. 7443, 

par. e , 





a 
a substantial and, in the circumstances of- this case, decisive 
preference on the basis of past broadcast record. It also 
supports the petateeion"s refusal to consider that preference 
offset by Times-Picayune's past newspaper operation on the 
ground that such experience in serving the public of the New 
Orleans area as Times-Picayune had gained from its newspaper 
operation had not been satisfactorily carried over into its 
operation of WIPS. (R. 7449, par.17). This is’ particularly 

the case in view of the Times-Picayune earned surplus and un- 
distributed profits, as of September 30, 1953, of over $5,000, 
000 (R. 5609-10), and Mr. Healy's explanation of the lack of 
discussion programs on WIPS since November 1953, by reference 

to “financial ieiovictest.* j “We... lack assurance,” 

said the Commission, “for according in this proceeding such 
weight to the past performance of Times-Picayune in its newspaper 
operations as would offset the demonstrated superiority of Loyola 
over Times-Picayune in vhal/brosdeeat’ operations!” CR. 7449, 

par. 17). This conclusion, it is submitted, was not only 
rational, but, on the whole record, all but ivescupable. 


20/ It is of interest to note that Times-Picayune attempted to 


argue, early in the proceedings, that “Times-Picayune is to be 
preferred as a television broadcast licensee since its financial 
resources are sufficiently large so that it would be better able 
to meet deficit operations in television with u 

or over-commercializing, whereas deficit operation would 
lead Loyola either to such results or to curtailment of operations 
as an educational institution." (emphasis added) R. 7027. It 
is also relevant to note that the final Times-Picayune plan of 
proposed operation for television committed it to an operating 
deficit for the first year of over $350,000 (R. 5679), 
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II. THE COMMISSION DID NOT ERR IN ITS 
EVALUATION OF THE COMPARATIVE MERITS 
OF THE TELEVISION PROGRAMMING PROPOSED 
BY TIMES-PICAYUNE AND LOYOLA. 

The hearing examiner, who found Loyola and Times-Picayune 
to be substantially equal in almost all categories of com- 
parison, concluded that “The deciding factor, under the record 
in this proceeding, is the fact that Times-Picayune merits 
preference on two important facets of proposed programming, 
namely, regularly scheduled programs of particular interest 
ie residents of outlying communities located within the area 
to be served; and regularly scheduled color television pro- 
grams." (R. 7277, par. 42). The Commission concluded that there 
was no material difference between the applicants with regard 
to proposed color television programming, and that such pref- 
erence as Times-Picayune deserved with regard to programs of 
particular interest to residents of outlying communities was, 

in view of the overall parity otherwise found in the respective 
program proposals of the applicants, ". . . necessarily minor 

in character”, (R. 7454, par. 28; R. 7454-5, par. 29-30). 
Times-Picayune attacks these conclusions and, in addition, 
alleges error on the part of both the examiner and the Commission 
in that neither preferred Times-Picayune on the basis of its 
provision for “remote” programming. ( TP Br. 37-45), 

We may note as a preliminary matter that both the examiner 
and the Commission were of the opinion that each applicant's 
proposed programming adequately cared for the needs of the | 


area to be served and that each presented a well-balanced pro- 





gram format. (R. 7267-70 and see in particula! par. 3 

R. 7452-5 and see in particular pars. 26 and 27). The Com- 
mission emphasized to a greater degree than the hearing examiner 
(compare R. 7267, par. 13 with R. 7452, par. -26), that overall 
balance in proposed programming was its primary concern in this 
area. In part, then, its differences. with the examiner lay in 

a disagreement as to the significance of direct comparisons 

of amounts of time to be devoted to specific types of programs. 


(See the last sentence of par. 28, R. 7454). 


More important however, was the Commission's specific dis- 


agreement with the examiner with regard to the significance of 
the difference between the Times-Picayune paapd sed for color 
programming and those of the other two applicants. Times- 
Picayune, as the Commission noted, had submitted detailed plans 
for the production of live studio programs in éotor from the 
commencement of operations, while Loyola had proposed network 
and film color programs where Teasible” and live Studio programs 
“on a trial basis" but had declined to commit itself as to the 
details of live color programs, times and personnel on the 
ground that ". . . the state of the art was not sufficiently 
advanced at the time to Warrant an applicant making more than a 
general commitment.” (R. 7454, par. 29). In the examiner's © 
view, this indicated a commendable “pioneering spirit” on the 
part of Times-Picayune (R. 7279, par. 42), and justified a 
material preference, In the Commission's view. tke different 


judgments expressed by the applicants as to the| advisability and 








-36- 


practicability of their color programming proposals reflected 
only *. . . the divergent views commonly found in the industry 
atthe time in view of the very recent advent of color television.” 


(R. 7455, par. 30). It noted that in Biscayne Television Corp. 


mt a aeetiad 


11 Pike & Fischer, R.R. 1113, 1152 par. 12, it had refused to 
prefer a proposal to produce local live color programs as well 
as network color programs over less ambitious proposals, and it 
stated that it saw no matter present in this proceeding which 
would warrant a different conclusion, Summing up, it said 
(R. 7445, par. 30): 
"All applicants propose use of color. The dif- 
ference lies chiefly in their judgments as to when it 
will be possible to undertake color programs on a some- 
what extensive scale. The correctness of such varying 
judgments cannot be tested on the record before us." 
Times-Picayune argues that its proposal is not, in fact, 
the same as that which failed to win a preference in the 
Biscayne case, in that its proposal is a specific commitment to 
originate live color programs according to a detailed plan from 
the commencement or operation, while the relevant proposal in 
Biscayne was generalized, vague and". . . lacking in any 
showing of feasibility or commitment for execution. . .” 
(TP. Br. 39). This argument misses entirely the point of the 


Commission's conclusion. In the Commission's judgment, the 


difference between the Times-Picayune and Loyola proposals 


lay, not in any lack of pioneering spirit on the part of 





| rab | 
Loyola, but rather in differing judgments on the question of 


when local live color programming would become feasible. Such 
differences, as the Commission noted, were common in the in- 
dustry in view of the very recent advent of color television, 
and there was no way of testing in advance the correctness 

of either judgment. : 

The Commission's second point of difference with the hearing 
examiner lay, as noted, in the examiner's treatment of the Times- 
Picayune proposals for programs specially designed for the 
participation in and interest of ". .. outlying communities 
in the service area.” (See the examiner's opinion, R. 7269, 
par. 18, R. 7279, par. 42). Contrary to Times-Picayune's 
suggestion (TP. Br. 42-3), the examiner (citing the Commission's 
decision in The Tribune Co., 9 Pike & Fischer, R.R. 719) 
clearly considered the chance to make the New Orleans station 
an“, . . avenue of expression via television Ae <. e Be me ss 
sounding board for local issues, events and talents. i. 9 
and a means ", , . to articulate the voices . fa of these 
communities to be the vital purpose of the Times-Picayune 
proposal (R. 7268-9, par. 18), although she also suggested ik 


21/ It should be noted,.that in oral argument. before 


the Commission counsel for Times-Picayune stated with regard 

to Times-Picayune's plan for color programming}: "I think I 
should say in all fairness, we did not expect to be on the air 
next week or the next month, We were anticipating something 
like the length of time that has in fact trans pired. That is 
normal and customary and has been in these proceedings.” (Tr. 
949) and “We did it in anticipation of the fact that by the time 
color would be far ahead of where it was then ee" (Tr. 950). 
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her final summation that such programs would ". . . make for 


broader interest and utilization of talent found in such area." 
(R. 7279, par. 42). On this basis, the examiner concluded that 
Times-Picayune was entitled to a significant preference. 

The Commission could not see, in two of the four Times- 
Picayune"s programs involved, any substantial means of "local 
self-expression" for outlying communities. Times-Picayune 
erroneously states (TP Br. 41) that in evaluating these programs 
the Commission utilized only the test of whether they would be of 
general interest or designed to serve a particular outlying 
xemmenlay. Mere inspection of the relevant Commission conclusion 
(R. 7454, par. 28) reveals that this criterion was only one of 
the factors used to determine whether the program were, as 
claimed, means of local self-expression, the other factor being 
the question of whether the relevant communities were within 
the service area of the proposed station, i.e., whether the 
programs could be viewed in those communities for which they 
were to act as a “sounding board” and whose “voices” they were 
allegedly to iiieeiage. The program “Salute to LSU" is to 
be produced from Baton Rouge, which is outside of the proposed 


227] Before the Commission, Times-Picayune argued that the 


theorétical propagation curves, on the basis of which its 
proposed station's service contours were determined by the 
Dommission, were in fact insufficient as a basis for prediction 
of actual service area (R. 5416). Though it hints at such an 
argument here by referring to the Grade A and B contours used 
‘by the Commission as “theoretical”, it wisely refrains from so 
arguing openiy, in view of this Court's holding in Hall vy. 
Federal Communications Commission, 99 U.S. App. D.C. 86, 237 
F.2d 567, that such theoretical curves must be presumed valid 
in the absence of any showing to the contrary. 
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service area, and the program “What About This” was to draw 
panel members from nine communities within the proposed service 
area and twenty-one communities without that area, Both, in 
addition, admittedly related to matters of general rather than 


local interest. | 


With regard to the third program, "Voice of 4-H Club", the 


Commission noted nt only that it would be a program of general, 
rather than local, interest but also that "All applicants pro- 
pose to utilize or make time available to the 4-H of the area 

in their agriculture programming. . ." The Commission did be- 
lieve, however, that the program "Let's Go Visiting" would be 

", « - Of particular benefit and interest to the smaller 
communities within the area to be served in addition to being 

of general interest.” It therefore concluded that Times-Picayune 
was entitled to a preferen ce "minor in nature™ on the basis 


of this program (R. 7454, par. 28). | 
Times-Picayune now claims that the Commission misconceived 

the purpose for which these programs were designed and the 
basis upon which preference was claimed. The real purpose of 
these programs, it states (TP Br. 42), was to afford persons 

. from communities outside the Greater New Orleans area an 
opportunity to participate in television programs, without re- 
gard to whether their communities could receive the programs 
or whether the content of the programs would be of special 


interest to those communities. But if this was’ indeed the 


prime purpose lurking in the minds of those who prepared and 
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ever re, the Times-Picayune proposals, that purpose did not 
emerge as one allegedly adequate to support the hearing 
examiner's grant of preference primarily on a different basis 
(Cf. TP Br. 43) until the Times-Picayune Reply 4 Loyola's 
Exceptions to the Initial Decision (R. me Nace Even at the 
late date at which such a suggestion was made, it was not 


supported by any argument as to why such programs, if they were 
not to be considered means of local self-expression, should be 


considered bases for preference in an area of comparison where 


the Commission had said many times that the primary consideration 


was overall balance in meeting the needs of iad clea and 


not the quality of specific program categories. _ See, e.g, 


23/ See the Times-Picayune Points of Reliance, R. 7028, par.F.; 
the Times-Picayune direct case in writing, R. 3363-83, 3401-14, 
3525-60. The Proposed Findings of Fact which Times-Picayune 
submitted to the hearing examiner did describe these programs 
as ", . . specifically designed to bring about the regular 
participation of persons and groups from communities outside 

of Greater New Orleans.” (RB. 6137), but the Proposed Conclusions 
submitted in the same document did not suggest a preference 
based, exclusively or even primarily on this ground (R. 6207, 
par. (3)). As we have noted, supra, the preference extended 

by the hearing examiner was based primarily on the idea that 
these programs would be means of local self-expression for out- 
lying communities, and Times-Picayune supported this conclusion 
of the imtial decision as a "proper criterion".(R.6377-8; 6384). 


24/ An argument was made (R. 5150) to the effect that such of 

the "Voice of 4-H Club” programs as originated from outlying ~ 
communities within the service area should be considered as basis 
for preference on the ground that similar preference was accorded 
certain proposed programs in Petersburg Television Corp., 10 

Pike & Fischer, R.R. 567, 584, discussed in text, infra. No 
preference was granted the 4-H Club programs here, as we have 
noted, because they were largely duplicated by the proposed 
programs of the other applicants. 
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Brush-Moore Newspapers, Inc., 11 Pike & Fischer, R.R. 641; 697; 
Appalachian Broadcasting Co., 11 Pike & Fischer, R.B. 1327, 
1392. : 

Times-Picayune argues here that preference on the basis of 
proposed programs to be originated outside of the principal 
community to be served but of interest to all residents of the 
service area was extended to the winning applicant in Petersburg 
Television Corp., 10 Pike & Fischer, R.R. 567, 584K (TP Br, 43). 
Examination of that decision reveals, however, that. the proposed 
programs were to be originated from Richmond, Virginie/was within 
the proposed service area. See 10 Pike & Fischer, R.R. 567, 570. 
Moreover, preference was there granted to an applicant who pro- 
posed programs, of general interest to the entire area to be 


originated in Richmond as compared with one ", , - whose only 





interest in Richmond will be State and national activities which 
would interest the people of Petersburg and the surrounding 
area.” (emphasis added 10 Pike & Fischer, 567, 584k. The major 
issue in the case (10 Pike & Fischer, R.R. 567, 584i-584k, 


584n-5840, par. 59) related to a question of service philosophy, 


the Commission there holding that a licensee could not ignore 
the interests of those portions of its service tbe which were 
outside of the principal community to be served (Petersburg). 

The Commission's primary concern throughout as regards programs 
originating from Richmond, was that communities such as Richmond, 
which were within the service area but without the principal’ 


community to be served be given an opportunity for local self- 
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expression. Here, Loyola manifested no general lack of concern 
with the needs of outlying communities within the serving area. 
This leave Times-Picayune's minor complaint (TP Br. 45-7) | 
that both the Commission and the hearing examiner ignored its 
claim of preference on the ground that it proposed several 
regular “remote” broadcasts, originated at locations other than 
its main studio. The examiner's failure to find any significant 
distinction between the parties here was a matter of exception 
by Times-Picayune. However, the failure of the Commission to 
rule specifically on this one minor clain, which was buried among 
a host of others (See the Times-Picayune exceptions to the 
initial decision, R. 6416), was an obvious oversight, precisely 
the sort of matter which should have been brought to the attention 


of the Commission by means of a petition for reconsideration, 


Times-Picayune's failure to do so (See the Times-Picayune Peti- 


tion for Rehearing, R. 6568-85) makes Section 405 of the Com- 
munications Act (47 U.S.C. $405) a bar to its attempt to argue 
that the Commission's failure to rule violated Section 8(b) 


of the Administrative Procedure Act (5 U.S.C. 21007(b)). 


See Albertson v. Federal Communications Commission, 100 U.S. 
App. D.C. 103, 243 F.2d 209. 


III. THE COMMISSION PROPERLY EVALUATED THE 
SIGNIFICANCE OF INTERVENOR'S RELATIONSHIP 
TO THE SOCIETY OF JESUS IN COMPARING THE 
APPLICANTS IN THE AREAS OF DIVERSIFICATION 
OF CONTROL OF MASS COMMUNICATIONS, LOCAL 
OWNERSHIP AND INTEGRATION OF OWNERSHIP AND 
MANAGEMENT. . 


Both appellants claim that the Commission's evaluation 
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Loyola in certain areas of comparison was errgneous in its 
assessment of the relations obtaining between Loyola and the. 
Society of Jesus (TY Br. 8-36;'Noe Br. 29-31). depeliewk 
Times-Picayune claims that the Commission simply excluded 
from consideration any and all aspects of eae catekias 
(TP Br. 12). The record shows, however, that tie Commission 
made detailed findings of fact with regard to the relations 
between Loyola and the Society (R. 7359-64), bot one of which 
is challenged by either appellant, and proceeded to consider 
those findings in the context of each comparative criterion to 
which they were relevant (R. 7441, par. 3; 7443, par. 8; 7449- 
50, par. 20; 7458-9, par. 40; 7461-2, pars. 45, 46). Its judg- 
ment on the significance of the facts differed, to be sure, from 
that of the appellants herein and, in some respects, from that 
of the hearing examiner. As we shall show, however, the con- 
clusions reached by the Commission were clearly reasonable as 
., interpretative applications of its standard comparative criteria 


and well within the scope of its authority under the Communi- 


cations Act. | 


A. Diversification of Control of Media of Mass Com- 
munication. 


The hearing.j{ examiner, comparing only on eee and 
Loyola, concluded that these two applicants were equal with 
regard to the Commission's long-established diversification 


policy and that no preference was warranted (R.| 7276-8, pars. 


33-8). The Commission, which compared all three applicants, 


Po ee 
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concluded that Loyola was to be preferred over both Noe and 
Times-Picayune (R. 7460-4, pars. 44-9). Within the community 

to be served by the proposed television station, the Com- 
mission concluded that Loyola and Noe, with one standard 
broadcast station apice, were substantially equal and were both 
superior to Times-Picayune, which owned one standard broadcast 
station and two of the three daily newspapers in New Orleans. 
With regard to interests outside of New Orleans, the Commission 
was of the view that Loyola and Times-Picayune, neither of which 
owned any media of mass communications, were to be preferred 
over Noe, and one of whose senior partners (Mr. James A. Noe, 
Sr.) owned a standard broadcast station and a television station 
in Monroe, Louisiana and a 50% interest in a standard bm adcast 
station in Pine Bluff, Arkansas. On an overall basis, because 
of the importance which it attaches to the effect of a grant on 
the concentration of control over media of mass communications 
in specific areas and communities, the Commission concluded 
that Noe, though i a al to Loyola, was to be preferred 

to wipagabeetess On reconsideration (R. 7478, par. 18), 


the Commission concluded that Noe deserved a slight preference 


25 // See, e,g., WJR, The Good Will Station, 9 Pike & Fischer, 
R.R. 227, 260b, par. 5; The Enterprise Co., 9 Pike & Fischer, 
R.R. 816, 8180, par. 26; McClatchy Broadcasting Co., 9 Pike & 
Fischer, R.R. 1190, 1220j, par. 16 Cf. Clarksburg Publishing 
Co. v. Federal Communications Commission, 96 U.S. App. D.C. 
211, 225 F.2d 511; Federal Broadcasting System, Inc. v. Federal 
Communications Commission, 94 U.S. App. D.€. 260, 225 F.2d 560. 


_29 The Commission concluded that the concentration of control 
of New Orleans’ media of sommunication in the hands of Times- 
Picayune was emphasized by its policy of selling eetieicdieas only 
for both of the newspapérs as a unit R. 7462, par. 47; 

R. 7413, par. 102. 


advert \em 5 
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over Loyola with regard to diversification within New Orleans, 
because of the disparity between the facilities of Mr. Noe's 
New Orleans station (50 KW day - 5 KW night) and those of the 
Loyola station (50 KW unlimited), but that Loyola was still to 
be preferred on an overall basis because of Mr. Noe‘'s radio 
and television interests in Monroe, Louisiana, which is in the 
same geographical area as New Orleans, : 

Neither appellant attacks the Commission's conclusions 
‘with regard to diversification within the New Orleans community. 
Both attack its conclusions with regard to interests outside 
of New Orleans (TP Br. 32-6; Noe Br. 29-31), seuwinn that 
Loyola should have been charged with all communications interests 
held in the United States by Jesuit institutions. 


It is important, at the outset, to be clear concerning the 





interests which might be charged against Loyola if it were held 


Pee, 


' 


stitutions. The Commission stated that it did not think that 
scholarly publications or educational toLevisipe Stations were, 
in the circumstances of this case, ". .. proper for considera- 
tion under the diversification factor. . .” CR, 7642, par. 46). 
Neither appellant challenges this conclusion. ‘This leaves for 
consideration commercial broadcast or other mass communications 
interests. As the Commission's findings make clear (R. 7363-4, 
par. 11), the only Jesuit institution other then Loyola holding 
such an interest at the time of its decision was Spring Hill 


College, which had a 6.66% interest in the permittee of a 


television station on Channel 5 in Mobile, Alabama. This 
interest ig clearly de minimis, particularly as regards 
appelknt Times-Picayune, since the Commission had already 

held (and Times-Picayune does not challenge this holding) that 
Noe, whose senior partner owned, outside of New Orleans but 
within the same general geographic area, a standard broadcast 


station and a television station, should nonetheless be preferred 


27/ At the time of hearing, St. Louis University, a Jesuit 
institution, was the licensee of standard station WEW in St. 
Louis and held a 60% interest in a pending application for per- 
mit to construct a television station in St. Louis. The Conm- 
mission does not consider interests in mere applications under 
the diversification factor (See WKRG-TV,10 Pike & Fischer, 

R.R. 225, 268i, par. 105), and the application in which St. 
Louis University held an interest was,in fact, denied, St. 
Louis Telecast, Inc., 22 F. C.C. 625, 12 Pike & Fischer, 

R.R. 1289. The license of Station WEW was,as the Commission's 
findings indicate (R. 7364, fn. 16) transferred with Com- 
mission approval in May of 1955. Times-Picayune argued below 
(R. 5168, fn. 15) that the ownership of Station WEW by St. 
Louis University could not’ be excluded for purposes of this 
record because this would amount to an unfair change of position 
by Loyola after the closing of the record. See fn. 2, WJR. 

The Goodwill Station, 9 Pike & Fischer, R.R. 227, 241. This 
‘argument is wholly misconceived as applied to the circumstances 
of this case, for, as is developed in detail, infra, the only 
actual connection between Loyola and St. Louis University 
which appellants have even claimed is that lying in a potential 
but unexercised control over Loyola by officers of the Jesuit 
Order and the fact that both are institutions operated by 
members of that Order. There is nothing in this record to 
indicate even potential control by officers of the Society 

of Jesus over St. Louis University, and, as the Commission's 
decision in St, Louis Telecast, Inc., 22 F.C.C. 625, 632-3, 

12 Pike & Fischer, R.R. 1289, 1301-2, makes clear, the charter 
‘provisions of Loyola on which the charge of potential control 
is here based are not substantially paralleled by those of 

‘St. Louis University. Without some indication of actual con- 
certed action, it would be entirely arbitrary to insist that 
St. Louis University's disposal of its interest in Station 

WEW amounted to a change of position by Loyola. 
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to Times-Picayune because of the latter's dominant position 
within the crucial New Orleans community. However, because 
of appellant Noe's somewhat different status, and in order 


to present a complete picture of the problem before the Com- 


mission, we shall discuss the questbn of whether this 6.66% 


interest should have been charged to Loyola. 


The Commission's findings of fact with regard to the 


relation between Loyola and the Society of Jesus were, in 
substance, as follows: : 

1. The Society of Jesus (or Jesuit Order) is 
an order of priests of the Roman Catholic Church, 
governed by canon law and dogma of the Church and by 
the rules and regulations of the Order. There are 
about 32,000 members of the Order, of which about | 
7,500 reside in the United States and 350 to 400 in 
the New Orleans Provitice of the Orders. 28/ Jesuits 
in the United States operate, in addition to churches 
and high schools, 28 colleges and universities; have 
interests in one commercial television station, three 
educational FM stations and one standard broadcast 
station (Loyola's Station WWL), and publish fifteen 
publications, most of which are of a ii dake dail 
scholarly nature (R. 7363-4, par. 11). 


2. Loyola is an autonomous ie ano tik ame non- 
stock corporation, chartered in 1912 under the laws 
of the State of Louisiana and domiciled in New 
Orleans, whose principal activity since 1912 has 
been the operation of an educational institution, 
Loyola University, but which also operates standard 
broadcast Station WWL in New Orleans. The Loyola 
charter provides that the corporation shall be com- 
posed of “priests of the Society of Jesus attached 
to Loyola University, and no other person.” All 
corporate property belongs exclusively to the corpo- 
ration, and no other individual or Pesan reer has 


28 28 / The New Orleans Province extends from Key West, Florida 


to Albuquerque, New Mexico (R. 7358, par. 9(c)). 
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any right, title or interest in such property. 
Control of the corporation is vested in a board 
of directors consisting of the president, vice- 
president, secretary and treasurer and not less 
than one nor more than three other directors ap- 
pointed by the president from the corporation. A 
majority of the board constitutes a quorum for the 
transaction of all business, and all acts of the 
corporation are decided by a majority vote of the 
members present, subject to the approval of the 
president. (R. 7356-7, par. 7, 8; R. 7359-60, 
7362, par. 10(a) and (d).) 


3. The charter also provides that the president, 
vice-president, secretary and treasurer shall attain 
their offices upon appointment to certain positions 
in the religious community of Loyola University. 
Because of this provision, the vice-president, secre- 
tary and treasurer are in fact appointed by the 
Provincial Superior of the New Orleans Province of 
the Jesuit Order, from names submitted to him by the 
president of the university. The president is ap- 
pointed by the Superior General of the Society of 
Jesus, who resides in Rome, Italy, upon the recommen- 
dation of the Provincial of the New Orleans Province. 
(R. 7360-1, par. 10¢€a) and (b)). 


4. Transfers and assignments of members of the 
Loyola religious community, with the exception of the 
president, are controlled by the Provincial, who would 
normally act with the advice of the president. Trans- 
fers outside of the province are rare, save for pur- 
poses of study, and all the present . officers and 
directors of Loyola have done all of their active work 
within the New Orleans province. The tenure of the 
heads of religious communities of the Roman Catholic 
Church (in this case, the president of Loyola) is 
normally limited by canon law to two terms of three 
years each, but this rule may be and at times is fore- 
gone in practice. The tenureof other officers and 
directors is not so limited, though all are subject to 
transfer. Between 1926 and the time of decision, 
Loyola had six presidents, one of whom held office for 
longer than six years (1945 to 1952), Some of the. 
other officers and directors have held office for as 
long as ten years. (R. 7361-2, par. 10(c) and (e)). 
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5. Reports made by Loyola to the Superior General 
consist of a letter report made by the president about 
twice a year and a financial report by the treasurer once 
every three years. Replies to these reports, made by 
the Superior General, do not contain suggestions or 
instructions. Reports are not made to the Provincial, 
the Provincial need not be consulted about actions to 
be taken by Loyola, and all decisions regarding activities 
of the corporation are made by the board of directors 
without any instructions from the Provincial. There is 
no evidence of control or attempted control of Station 
WWL, through the power of appointment and transfer, by 

- either the Provincial or the Superior General. The 
Archbishop of the New Orleans Diocese of the Roman 
Catholic Church has no administrative control over the 
investments or business activities of the Jesuit Order, 
but expenditures in excess of $50,000 must, by the terms 
of canon law, be first approved by the Congregation of 
Religious, an organization of the Church. 29 / There 
is no direct communication between Loyola and other 
Jesuit communities and institutions in other provinces 
except at a yearly meeting of the National Catholic 
Educational Association, (R. 7363-4, par. 10(f), C9), 
(h), and (i) and par. 12). 


The hearing examiner concluded that ae eee be charged 
with all Jesuit communications interests in the United States 
because “Loyola has a distinct and definite relationship with 
other radio stations licensed to other curporet Lox whose membes, 
officers and directors are, as are those of Loyola, members 
of the Society of Jesus.“ and because "This relationship is 
emphasized by the provisions of the Loyola charles which bestows 
power in the Father Superior (sic) and the Provincial Superior 


of the Society té name the officers and a majority of the 


29/ Though the Commission did not so find, the president of 
Loyola testified that the purpose of approval of investment 

by the Congregation of Religious was *. . . so that they don't 
bring religion into disrepute by getting themselves into debt 
that they can not liquidate." (Tr. 436). Beiter appellant 
attempts to predicate control upon this factor. 
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board of directors of the applicant corporation by the naming 
of those individuals to positions in the religious community." 
(R. 7277, par. 35). Contrary to Times-Picayune's statement 
(TP Br. 13), the Commission, as indicated above, made a 
number of unchallenged findings of fact with regard to the 
actual working relations of Loyola to the Jesuit Order and 
other Jesuit institutions which were not made by the examiner. 
On the basis of all the findings, it concluded that *... 

the Loyola applicant is independent for legal and practical 
purposes from the Society of Jesus. . ." and refused to charge 
Loyola, in applying its diversification policy, with other 
Jesuit communications interests (R. 7462, par. 46; R. 7463, 
par. 49). 

Both appellants attack this conclusion, arguing (1) that 
it is directly contrary to the Commission's determination on 
similar facts in the Spring Hill College case, WKRG-TV,Inc., 

10 Pike & Fischer, R.R. 225 (TP Br. 32-3), (2) that, leaving 

the question of control to one side, the views or information 
disseminated by broadcast stations owned and operated by various 
Jesuit institutions cannot “realistically” be considered diverse 
and antagonistic (TP Br. 35-6), and (3) that the Commission's 
conclusion is based upon a concept of "control™ inconsistent 
with previous Commission holdings in the area of diversification 


30/ It should be noted in addition that there is nothing in this 


record with regard to control by the Society of Jesus over the 
other Jesuit institutions which are broadcast licensees. 
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, | 31 / 
sls policy and elsewhere (TP Br. 33-5, Noe Br. 24- 5). 
The claim of inconsistency with the decision Se 
the Spring Hill College case does not hold water. The 
question of whether broadcast interests of Jesuit institutions 
other than Spring Hill College should have been charged 
against the applicant WKRG-TV, Inc. was not vital to the 
Commission's ultimate decision in that case, and no detailed 
findings of fact with regard to that question were made. 
(See WKRG-TV, Inc,, 10 Pike & Fischer, R.R. 225, 253, par. 
46(b), for the entire Commission finding on tie -vedwtton 
between Spring Hill College and the Society of Jesus.) Even 
less attention of course, was given there to the question of 
Loyola's actual relations to the Jesuit Order. The Commission 
came to a different conclusion in this case, where the issue 
was central and detailed findings of fact based upon thorough 
investigation were made, but this is hardly to be considered 
arbitrariness. ; 
Nor is the Commission's conclusion impugned by appellant 
Times-Picayune’s appeal, at this late date, to an alleged 
". + . Community of interest or viewpoint shared: among or | 
common to Jesuit institutions having broadcast and other media. 
31/7 Appellant Noe does not actually argue the question of 
“control” in the section of its brief devoted to the diversi-- 
fication issue (Noe Br. 29-31), resting its case on the argument 


‘made with regard to the question of whether Loyola is disquali— 
fied as a corporation “controlled” by an alien (Noe Br. 18-25). 
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interest ...” (TP Br. 36), which it is contended, links 
Loyola to other Jesuit institutions (from the viewpoint of 
diversification policy) just as surely as would actual “fommon 
control”. The implication that, as a matter of fact, all . 
Jesuit institutions not only have a common viewpoint with 
regard to the kind of broadcast programming which would best 
serve the public, but would impress that el aaa on all 
broadcast stations subject to their control, being a 
complete afterthought on the part of Times-Picayune, is sup- 
ported by no citation t Commission findings of fact or to any 
such findngs pressed by Times-Picayune upon the Commission 

or the hearing exeuiner. To the extent that such an issue 
was presented on this record (cf. Administrative Procedure Act, 
Section 8(b), 5 U.S.C. g1007(b)), it was by appellant Noe, 
which argued that “The primary business of Loyola University 

is the operation of an educational institution with adherence 
to fixed principles of thought dissemination representative 


SZ} It should be remembered that the Jesuit institution whose i‘ 


"common viewpoint” is in question here, Spring Hill College, 
has only a 6.66% interest in Station WKRG-TV, and that there 
is hence an additional question of its ability to impress such 
viewpoint upon the operation of the station. 


33/ The citation at p. 36 of the Times-Picayune Brief, (R. 6564) 
is to the Commission's language in referring the "link" between 

appellant Noe and the broadcast stations owned by James A. Noe, 

oF 
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of a minority group of the population,” (R, 6989, 7042) and 


that “Loyola University is operated by a teaching order of 


the Catholic Church whose primary mission is to spread the 
doctrine of that Church.” (R. 7306). The Commission specifically 
addressed itself to this point, stating (R. 7461): 


There is nothing in the record or our Findings 
to indicate that Loyola propose in any manner to use 
a television station for the purpose of thought dis- 
semination for its educational institution or the 
church group with which it has an affiliation, More- 
over, the Commission has not given consideration in the 
' past, in the case of applications made by demoninational 
groups, and does not propose to do so now, to any 
assumptions that they will become, as licensees, 
instruments of thought dissemination for particular 
creeds or viewpoints minority or majority, Certainly, 
in the absence of a record on the matter, the point of 
reliance fails, and as a general proposition, the Com- 
mission would not indulge in adverse assumptions of 
this kind with respect to any proposed licensee having 
an affiliation with a particular creed, whatever may be, 


Neither Times-Picayune nor Noe attacks this conclusion, and 


to the extent that Times-Picayune'’s present claim of “community 


of interest or viewpoint” differs from Noe's earlier charge of 
“thought dissemination”, consideration of sitet tein is dearly 
barred by the provision of Section 405 of the Communications 
Act (47 U.S.C. §405), which precludes consideration of appeal 
6F ". 2 « questions of fact or law upon which the Commission 


has been afforded. Ro opportunity to pass.” i 
This leaves the Chem made by both appellants, that the 
Commission’ s conclusion was arbitrary because in disregarding 
potential control over Loyola by the Superior General and the 
Provincial, it applied to Loyola a concept of control which 
differs from that applied in the past to ordinary commercial 
| 
| 
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corporations. Questions involving the control of commercial 

| helove 

corporations have been, courts and agencies for many years. It 
has been held that "control may be found to exist inthe 

absence of legally enforceable control. See, e.g., Rochester 
Telephone Corp. v. United States, 307 U.S. 125, 144-6; Natural 
Gas Pipeline Co, v. Slattery, 302 U.S. 300, 307-8; United 

States v. Union Pacific Railroad Co., 226 U.S. 61. Cf, Berle and 
Means, The Modern Corporation and Private Property (1932). It 


has also been concluded that the failure to exercise legally 
enforceable control in such fields does not require an agency 
to disregard its existence. ABC-Paramount Merger Case, 8 Pike 
& Fischer, R.R. 541, 619; Press-Union Publishing Co., Inc., 7 
Pike & Fischer, R.R. 83, 96; Universal Carloading Co. v. Rail- 
road Retirement Board, 71 F. Supp. 369, But it has just as 
clearly been determined that the question of control is one 
of fact, to be decided on the basis of the special circumstances 
presented in each individual case, See the cases cited, supra. 
The facts of this case, as appellant Noe concedes (Noe 


Br. 24), are unique. Loyola is not an ordinary commercial 


corporation, and the Superior General and Provincial are not 
34 


stockholders. The Society of Jesus has no financial interest 


347 Stockholders have, inter alia, legally enforceable rights to 
adopt and amend the corporate charter and by-laws and to insist 
on the dissolution and winding up of the corporation, not to 
mention their propriety rights to monetary return and their 
right to bring derivative suits in the name of the corporation, 
See Ballantine,Corporations, p. 375 et seq (1946 ed.) 
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in Loyola's commercial activities, as would a parent corporation 


in the activities of a subsidiary, and Loyola neither receives 
financial support from nor provides it for the Society of 
ete The relations between the Superior General and the 
Provincial on one hand and Loyola on the other in actual 
practice involve, as the Commission's unchallenged findings 
show (R. 7363, par. 10(f), (g), (h) and (i)), complete autonomy 
on the part of Loyola. There is no likelihood shown on this 
record that the power of appointment and transfer, which has 
not been used in any attempt to control Loyola's commercial 
activities for the more than 32 years of Station WWL*s operation, 
will ever be so used. It is submitted that an agency's right 
to treat majority stock ownership of a commercial corporation 
as actual control thereof, whether exercised or not, has 
nothing to do with the Commission's right to disregard the 
remote possibility that at some future time the Superior General 
and the Provincial Superior of the New Orleans Province will 
attempt to use their powers of appointment and eee to 


control that corporation's actions as a licensee. "So long as 


there is warrant in the record for the judgment of the expert 


body, it must stand.“ Rochester Telephone Corp. v. United 
States, supra, 307 U.S. 125, 146. 7 

| 
35/7 See the undisputed and unimpeached testimony of Loyola's 


president (Tr. 408-9, 428- 9). | 
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B. Local Ownershi 


The Commission's “local ownership” criterion is based on a 
recognition that a station controlled by residents of the 
community to be served is more likely to display awareness 
of and responsiveness to local needs and oC than is one 
controlled by strangers to the community. The criterion is, 
of course, only a rough index of the factor it seeks to measure, 
and the Commission has made it perfectly clear that, if a 
substantial showing of actual integration into the affairs of 
a community is made, it will not engage in a mechanical com- 
parison of the number of years which the PeEnonpels of each 
applicant have resided in the relevant er It has 
also made clear that where, as in the instant case, there is 
a record of past performance in serving local needs through a 
broadcast medium (Loyola's Station WWL), oo such as local 
ownership lose much of their significance. 

36/7 Ihe Radio Station KFH Co., 1l Pike & Fischer, R.R. 1, 103. 
See also Odessa Television Co., 11 Pike & Fischer, R.R. 755, 
Tagg ee eters sion, ine. 9 Pike & Fischer, R.R. 1401, 


37/ See, e.g., Sacramento Broa nc., 10 Pike & 
Fischer, R.R. 615, 642-1; The Radio Station KFH Co., 11 Pike 
& Fischer, B.R. 1, 108 fn, 11; Sangamon Valley Television 
Corp., 11 Pike & Fischer, R.R. 783, 807-808; MPTF Radio 

Oo., 12 Pike & Fischer, R.R. 609, 658a. 


38/ See, e.g., Hearst Radio, Inc., 6 Pike & Fischer, R.R. 

994, 1030-1031; WJR, The od Will Station, Inc., 9 Pike 

& Fischer, R.R. 227, 260c-260d; Tampa Times Co., 10 Pike & 
Fischer, R.R. 77, 132, The Tribune Co., 9 Pike & Fischer, R.R. 
717, 770a-770b, aff'd on this point sub nom, Pinellas Broad- 
casting Co.y. Federal Communications Commission, 97 U.S. App.D.C. 
236, 230 F.2d 204. 
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The hearing examiner concluded that no preference as 


between Times-Picayune and Loyla was warranted on this factor, 
on the ground that “Both of the corporate applicants are land- 
marks in New Orleans and have first-hand knowledge of the 
specific needs of the community.” (R. 7273-4, par. 28). The 
Commission, in coming to a similar conclusion, considered in 
some detail the residence Showing of the persons who, in its 
opinion, controlled the three applicants (R. 7441-2, par. 3+6). 
It concluded that Loyola’s showing was ". . . fa strong one,” 
in that: 
Three of the members of the Loyola board of 

directors are natives of New Orleans; one of these 

three is now stationed in Dallas but returns 

frequently to Loyola. Of the remaining four members, 

one has resided inthe principal community: since 1937; 

another since 1942; the third since 1947;; and the 

president has been a resident of New Orleans for six 

years. As indicated by our findings, the educational 

institution operated by the applicant has' been legally 


domiciled in New Orleans since 1912 when it received 
its charter. | 


" 


It also found that Times-Picayune "... makes a very good 
showing on this factor,” and that the Noe applicant sf a 
makes a substantial showing in regard to local residence of 
its principals." : 

Appellant Times-Picayune attacks this conclusion, arguing 
that (1) the Commission should have weighed against Loyola 
(as did the examiner) the fact that a non-resident (the 
Superior General of the Order) has the power to appoint the 
president of Loyola, who is in turn the most powerful officer 


of the corporation (TP Br. 18) and (2) the Commission should 
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have weighed against Loyola facts of record allegedly in- 
dicating ". . . that the appointing power did not consider 
local residence to be a primary or important qualification of 
the Jesuit priests chosen for office in Intervenor." (TP Br. 
22; see also TP Br. 17-19), Times-Picayune argues that the 
findings of fact which the Commission weighed in Loyola's 
favor ". . . were basically misleading since they included 
significant mistakes and excluded other significant data 
detrimental to Intervenor's showing”. (TP Br. 19-20, 20-22). 
| The claim that the residence of the Superior General of 
the Jesuit Order was relevant to Loyola's showing with regard 
to the local ownership criterion was not one advanced before 
the Commission by Times-Picayune (See the Times-Picayune Points 
of Reliance, R. 7026-7, and Proposed Findings, R. 6191-5), 
but rather by appellant Noe (R. 7040, 7128-9), who has ap- 
parently abandoned it on appeal. Addressing itself to the Noe 
argument, the Commission stated (R. 7441): 
| We further note the Noe point of reliance con- 

tending that control of Loyola is in a church group 

headquartered out of the State of Louisiana. Our 

findings in this respect . .. are dispositive of such 

point of reliance, making definite as they do the fact 

that Loyola is an independent corporation which, for all 

practical purposes in this proceeding, is independently 

owned and operated. 
It is submitted that the conclusion was, in the light of the 


Commission's findings as to Loyola's independence in practice 


CR. 7363-4), clearly rational and within the scope of the 


Commission's discretion. If Loyola is, for all practical 
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purposes, controlled by its board of directors, then the 
residence of the Superior Geneva is irrelevant to the question 
of whether, as a licensee, Loyola will display awareness of and 
responsiveness to the changing needs of thie New Orleans con- 
munity. : 

The contention that the Commission failed to consider facts 
which allegedly indicated that the Superior General and the 
Provincial did not consider local residence a primary qualifi- 
cation of those priests chosen for office in Loyola is, in 
part, appellant Times-Picayune's way of stating that it disagrees 
with the Commission's evaluation of those facts and, in part, 
an attempt to evade the consequences of the "points of reliance" 
procedure then in effect. The Times-Picayune Points of 
Reliance contended, in relevant part (R. 7026-7) that *. « « 


in the case of Loyola, the power of appointment or election 


of its corporate management is not exercised 4s - SO as to 


be responsive to the need for prior local residence and 
participation in community affairs.” (emphasis added). It was 


in addressing itself to this point of reliance that the 


Commission stated that, in the light of its findings, it could 
not consider the facts shown with regard to the power of 
appointment ". . . to militate in any manner against the con- 
clusions we have drawn with respect to the Loygla residence 


showing." (R. 7441, par.3). | . | 
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Clearly, the fact that prior residence in the New Orleans 

community may not be viewed by those who appoint the officers 

of Loyola to be a primary qualification does not mean that such 
consideration are given no weight, or that the present residence 
qualifications of the Loyola board are likely to change sub- 
stantially. Just as clearly, unless the appointing officers 
are shown to be generally "not responsive to the need for 

prior local residence and participation in community affairs” and 
unless’ Loyola's overall residence qualifications are likely 

to change, the residence of board members as of the date they 
were appointed is irrelevant. The findings which Times-Picayune 
quotes from the hearing examiner's decision (TP Br. 17-18, R.7265- 
6, par. 11) did not lead the examiner to conclude that Loyola's 
residence qualifications were likely to change, much less that 
Times-Picayune was to be preferred on the local ownership 

facor. (R. 7265-6, par. 11; 7273-4, par. 28). And, in view 

of the Commission's finding that tenure of all members of the 
board save the president was not subject to any fixed limitatim 
and the absence of any showing that the composition of the 
Loyola board, in terms of the local residence criterion, has 
changed substantially in the past or is likely to do so in the 
future, the facts relied upon by Times-Picayune fall far short 

of sustaining its point of reliance or of demonstrating error 


in the Commission's conclusion. 


S97 It should be noted here that the Loyola board has never 


been replaced as a unit, but that individual replacements are 
made when required by death or transfer of an incumbent. 
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“This leaves the miscellaneous objections to the Commission's 
findings on the local residence point raised by Times-Picayune 
under the last heading. A good many of the objections which 
Times-Picayune makes to these findings are restatements of its 
claim that Loyola should have been given a demerit with regard 
to local ownership because of the alleged fact that prior local 
residence has not historically been a primary find Pian os, in 
the eyes of the Superior General and the Provibedal Superior, 
for the holding of office on the Loyola board of directions. 
Four of its claims, however, require comment. | 

The hearing examiner stated that a "legal" question existed 
as to the right of Father Shields, a native of New Orleans, 
to be a member of the Loyola board (R. 7274, par. 30), in view 
of the provisions of the Loyola charter which allow only priests 
of the Jesuit Order attached to Loyola University to be members 
of the corporation and the fact that Father Shields was ap- 
pointed president of the Jesuit High School in Dallas, Texas 
in September 1953. Times-Picayune argues error in the Com- 
mission’s conclusion on local residence because it did not 
in terms resolve the “legal question or doubt" which the 
examiner had raised. (TP Br. 20-21). 

The record clearly shows Father Shields’ continued member-— 


ship on the Loyola board and his continued participation in 


meetings of the board (R. 1537, 2058-2127, Tr. 444) as well 


I 
' 
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as the operation of WWL (R. 1376-7). The record does not 

provide, however, the elementary materials with which a 

determination of Father Shields’ “right™ to be a director of 


Loyola could be made. A complete copy of the Loyola charter, 


including such portions as may relate to waiver or amendment 
41 


of its provision is nowhere contained in the record, 

Father Donnelly, Loyola's president, was available for and 

was subjected to thorough cross-examination with regard to 
various aspects of the charter bearing on the appointment of 
officers and directors, but he was never asked to explain 

the “legal™ problem which it is now contended the Commission 
should have resolved. (Tr. 370-444). In such circumstances, 
the burden was clearly on Times-Picayune, which asserted a 
point of reliance against Loyola with regard to local residence 
and which had been apprised of Father Shields’ present assign- 
ment and of those provisions of the Loyola charter on which the 
hearing examiner's statement was based before hearing in this 


case had commenced, to establish more than a doubt as to his 


right to continue in otticae’ See Johnston Broadcasting Company 
v. Federal Communications Commission, 85 U.S. App. D.C. 40,.: 
46 , 175 F.2d 351,357 ; cf. Sacramento Broadcasters, Inc. v,. 
Federal Communications Commission, 98 U.S. App. D.C. 394, 2386 


a7 The Commission found that Father Shields returns to New 
Orleans approximately every two weeks, and is an active member 
of the Loyola board (R. 7358, par. 9(c); RB. 7367 par. 15; 

R. 7441, par.3). 


41/ See R. 58-61 for the portions of the Loyola's charter which 
are in the record. 

42/ Father Shields' right to be a director :°+s not challenged 
until Reply Findings (See R, 7026-7; 611i-., 6193, 4831-2) 

and Loyola had no opportunity to enter rebuttal evidence. 
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F.2d 689. On this record, no rational conclusion other than 
that stated by the Commission, i.e., that Father Shields was a 
director of Loyola for the purposes of this proceedings, could 
have been reached. , 

Times-Picayune also objects (TP Br. 21) to the Commission's 
failure to state, as had the hearing examiner, ithat Father 

anothey 

Goodspeed (the treasurer of Loyola and pthax native of New 
Orleans) had spent “many years on assignments outside the city” 
ane "was residing in Shreveport when appointed in March 1954," 
(Ru 1308) It takes little delving in the record to find 
that the “many years™ to which the examiner referred totalled 
nine, in the life of a man who was born in 1901 CR. 1436-1437). 

Times-Picayune points next (TP Br. p. 21) ‘i an undeniable 
mistake in the Commission's summary of findings relevant to 
Loyola's residence qualdtioncions (R. 7441, par, 3). Father 
Doyle, Loyola's vice-president was mistakenly identified as 
having resided in New Orleans since 1937. Father Doyle resided 
in New Orleans from 1941-1943 as a teacher at Jesuit High 
School, during 1947 as an Instructor at Loyola University, 
and since 1951 as Loyola's vice-president (R. 1532-33). Quite 
aside from the de minimis nature of this error, it is submitted 
that Section 405 of the Communications Act (47 U.S.C. 3405) 
required Times-Picayune to bring this obvious aa to the 


43 / Appellant adds the gratuitous statement that Father Good- 


speed was appointed three months after the hearing in this case 
had commenced, neglecting to state that he replaced Father Ray, 
who diedin February of 1954 and who was also a native of New 

Orleans (R. 1435-7, 1530). 
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Commission's attention by petition for reconsideration as 





a prerequisite to raising the matter on appeal. Cf. Albertson 
v. Federal Communications Commission, 100 U.S. App. D.C. 103, 
243 F.2d 209. 

Finally, Times-Picayune claims (TP Br. 21-2) that the 
Commission failed to give sufficient weight to the fact that 
Father Donnelly, Loyola's president, had resided in New Orleans 
for only six years at the time of hearing and four years at 
the time. of his appointment. It neglects to note, as did 
the Commission (R. 7357, par. 9(a)) that Father Donnelly 
had integrated himself into the New Orleans community during 
his residence there as follows: 

, He has participated in the activities of various 
educational, civic community groups, among which are 
Greater New Orleans, Inc., the New Orleans Chamber 
of Commerce, the Association of American Colleges, 
International House, Jewish Study Group and other 
interracial groups. In New Orleans, both as a high 
school principal and as a priest making parish calls, 
he was brought into contact with students and their 
parents and became acquainted at first hand with 
problems of different economic and racial groups in 
the city. 

As we have stated, supra, in the Commission's view, the appli- 
cation of the local ownership criterion is not a m@thematical 
game, Where substantial integration into the community has 
occurred, the number of years of residence is not necessarily 
controlling. 

C. Inte tion n h ith Man n 


Times-Picayune correctly states (TP Br. 22-3) that the 
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Commission considers the integration factor velonee *,-s ‘ 

the association of an applicant's stockholders with active 
management of the station. tends to assure continuing effective 
action in the carrying out of its proposals, and of a con- 
tinuous operation in the public interest." WHDH, Inc., 22 


F.C.C. 761, 864-5, 13 Pike & Fischer, R.R. 507, 972. Like 


the local ownership criterion, this factor loses much signi- 


ficance in the presence of a strong record of past broadcast 
| 


es 44 : 
performance, such as that of Loyola. Although both Times- 


Picayune and Loyola asserted points of reliance against one 
another with regard to this factor (R. 7020, par. 3; R. 7027, 
par. 1l.), the hearing examiner concluded that "the record 
does not support any decisional preference between these two 
applicants on the basis of integration of ownership with day- 
to-day station management.” (R. 7275, par. $1), This con- 
clusion was based on the view that the officers and directors 
of both applicants were integrated into day-to-day activities 
of the respective corporations in general but not in the 
day-to-day operation of present or proposed broadcast 
facilities, and that a majority of the Times-Picayune stock- 
holders, on the one, hand Sadar abeliats members who were not 


on the board of directors, on the other, did not participate 


447 See the cases cited in n. 38 , supra. | 





a 
in the management of their corporation's affairs. (Ibid.) 
The Commission's approach differed substantially from 
that of the examiner. It's evaluation of Loyola on this factor 
began as follows (R. 7458, par. 40): 


Loyola presents, of course, a somewhat unusual 
situation for consideration in connection with inte- 
gration of ownership with management. It is a non- 
profit corporation; it has no stockholders. A true 
appraisal of Loyola, however, compels the realization 
that, though this applicant lacks stockholders, as 
contrasted to the usual corporation, its corporate 
organization is not such as to disqualify it from con- 
sideration within the meaning of the factor of inte- 
gration of ownership with management. From this factor 
the Commission derives assurance of continuous exercise 
of licensee control over operations consonant with the 
licensee's represemations to the Commission. This test 
the Commission can apply to Loyola, The Loyola 
charter, as indicated by our Findings, vests all business, 
affairs, management and control of the corporation in 
the board of directors. As to this board and its 
members, Loyola's integration showing must be made. 


Proceeding along these lines, the Commission noted that 
Loyola's faculty director, who was in charge of supervising 
day-to-day operations at WWL, who was in daily contact with 
the station and shared an office with that station's general 
manager, and who would occupy the same position in the proposed 
television endeavor, was on the Loyola Board. Itws noted 
moreover that ”. . . a close and frequent association and 
consultation has been shown in the past (relative to WWL) 
in addition to the weekly board meetings, and is propoged 


herein, on the part of the directors of Loyola, for the purpose 


of supervising the carrying out of station policy operation." 





iT = 
45/ 

(Emphasis added, R. 7459, par. 40). | Turning to Times- 
Picayune, the Commission noted that the only clear instance 
of integration of “ownership™ interests with the management of 
the proposed station was that of Mr.. Healy, editor of the 
Times-Picayune newspaper and general executive in charge of | 
radio and television properties. Mr. Healy has a .06% stock 
interest in Times-Picayune. In addition the president, Mr. 
Tims (.18% stockholder) and Mr. Phelps (.84% btuckiolders 
serve with Mr. Healy on the Television and Radio Committee 
of the Times-Picayune board of directors. The Commission 
gave some weight to the existence of this comnittee, but in- 
dicated that it did not consider its activities of great 
significance as regards ownership integration, ", . « par- 
ticularly where, as here, no particular day-to-day participation 
in station affairs is demonstrated. . .™ (RB. 7459, par. 41).. 

In its concluding evaluation on this factor, the Commission 
preferred Noe and Loyola, jointly, to Times-Picayune. Mr. 
Healy's function, it noted, would be “supervisorial and 
representative” rather than a "matter of individual concern". 
Loyola's integration it thought to be “significant”, “It is 
personalized in. its faculty director, and supported by the. 
frequency of consultation of its directors in ktation affairs. 
-_Like that. of Foe, .it lends assurance that conthaning. effective 


757 The Comission referred here to matters covered by its 


findings at-R. 7357, par. 9 and R. 7367,. par. 15. 


| 
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close direction on the part'of person having considerable personal 
concern (recognizing here that Loyola is a non-stock corporation) 
in the success of a proposed station will tend to greater 
accomplishment of the proposals made in the public interest.” 
(R. 7460, par. 43). 
On reconsideration, the Commission concluded that the 
death of Father O'Leary, who was Loyola's Faculty Director, 
detracted from Loyola’s integration showing as compared with that 
of Noe. However, it stated that the contribution of the other 
directors of Loyola still made its integration superior to that 
of Times-Picayune, whose sole showing on this factor (aside 
from the contributions of Mr. Tims and Mr. Phelps on the 
Television and Radio Committee of the Times-Picayune Board of 
Directors) was limited to Mr. Healy, who is the holder of a 
stock interest and who is not a member of the voting 
trust which, as a matter of fact, controls Times-Picayune. 
. Times-Picayune attacks this conclusion, claiming first 
that Loyola should have been considered “ineligible for a 
preference” on this factor because it has no individual owners 
(TP Br. 24, 31) and that the turnover on Loyola's board due 
to the exercise of the power of appointment and transfer by 
the Superior General and the Provincial has been such as to 
negate any inference of continuity of commitment and partici- 
pation in the affairs of the proposed television station by the 


natural persons who compose Loyola's board (TP Br. 26-8). 
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It should be noted as the outset that Times-Picayune did 


not make the latter claim below at a point of reliance against 
Loyola with regard to integration (R. 7027, par. II.) but did 


raise this argument as a point of reliance with TE ae the 
‘stability of corporate management (R. 7026, par. I.E.). 


latter 
The Commission treated it under the/heading before it took up 


the integration factor. Its conclusion was as follows 
(R. 7450, par. 20): 


Attention has been given to the point of re- 
liance of Times-Picayune that Loyola possesses less 
stability of corporate management than does Times- 
Picayune. However, our Findings reveal, ,both from 
the standpoint of the past management of Loyola's 
station WWL as well as the past record of that station, 
that there has been no such turnover in corporate 
Management in Loyola as would give the Commission 
concern or:as would be sufficient to sustain the 
comparative reliance point of Times-Picayune. As an 
additional matter, for many, many years the Lay 
Advisory Board of Loyola has supplied constant 
business advice and consultations to the Loyola 
Board and proposes to continue to do so. In the 
ordinary case, we give little weight to advisory com- 
mittees because of the speculative effect thereof on 
future station policy and programming; however, here 
the Lay Advisory Board has been operating in an 
advisory capacity over a long period of years and 
our Findings show that it is made up mainly of business- 

- men who have served a long tenure on the board and 
who, through their continuing consultation with Loyola 
on broadcasting matters, are in a position to be of 
genuine assistance in the proposed television endeavor. 


Times-Picayune does not here attack this conclusion, and it is 


perfectly clear that the Commission, which had made detailed 


46/ Times-~Picayune-also raised this argument in the area of 


integration by way of reply to Loyola's Proposed Findings 
and Exceptions ‘to the Initial Decision (R. 4829-31, 5176-9). 





70 

findings on the question of the turnover on the Loyola Board 
(R. 7361-2, par. 10(c)), simply did not feel that, in the 
face of Loyola's long and superior record with regard to 
Station WWL, such turnover as existed on the Loyola Board 
significantly affected the degree to which the Commission could 
rely upon its board's representations. Similarly, in view of 
the minimal impact of the exercise of the power of appointment 
and transfer upon the operations of Station WWL, it was 
entirely rational for the Commission to treat Loyola's board, 
for purposes of applying the integration factor, as those 
to whom the Commission could look for ". . . assurance of 
continuous exercise of licensee control over operatiow consonant 
with the licensee's representations to the Commission", whether 
they were as a matter of technical definition the “owners” of 
the corporation or not. | 

Times-Picayune's second general attack upon the Commission's 
conclusions with regard to integration is, in substance, a 
claim that the Commission arbitrarily applied standards of 
evaluation to Loyola different from those applied to Times- 
Picayune (TP Br. 28-31). The argument rests, as we shall show, 
partly upon a misconception of the standards applied to both 
applicants and partly upon a distortion of the facts before 
the Commission. 

Times-Picayune argues first (ITP Br. 28) that prior 


Commission precedent required a showing of day-to-day partici- 


pation of individual owners in actual station operation and 
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management, and that on such a standard, Loyola's beard of 
directors could never receive a preference, since its contri- 
butions to the broadcast activities of the corporation were at 
most supervisory in nature. It is certainly true that the Conm- 
mission has, in the past, stressed actual managerial partici- 
pation in a station's affairs, as distinguished from super- 
vision, however close. See Sacramento Broadcasiters, Inc., 10 
Pike & Fischer, R.R. 615, 642m. It is also true that the 
Commission has stated that “integration in the highest quality” 
is present when it is “substantially full-time, imbued with 
stable and proven experience -- executive, managerial and 
technical -- through extensive years of broadcasting, and sup- 
plemented by a superior record of civic accomplishment on the 
part of these individuals when compared with the substantially 
interested individuals of the other applicants." Biscayne 
Television Corp., 11 Pike & Fischer, R.R. 1113, 1159, aff‘d on 
this point sub nom. Sunbeam Television Corp. v. Federal Com- 
munications Commission, 100 U.S. App. D.C. 82, 243 F.2d 26. 
See also Travelers Broadcasting Service Corp., 12 Pike & Fischer, 
R.R. 689, 800. The fact that neither Loyola nor Times-Picayune 


meets these high standards in the fullest degree does not mean 


that Loyola is not substantially superior to Times-Picayune with 


regard to such integration as does exist. 
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Times-Picayune claims that such integration as Loyola can 
show is, as the hearing examiner concluded, solely integration 
of its board into the general affairs of the corporation, as 
distinct from radio and television operation, and that the 
Times-Picayune board is equally integrated into the affairs 
of the corporation generally (TP Br. 28-30). This argument 
is twice wrong. In the first place, reference to the Commission's 
findings (which are not challenged by Times-Picayune) shows that 
(R. 7368, par. 15): | 


Father Donnelly, president of the corporation, 
visits the station from one to five hours weekly, 
discussing with the general manager and program 
manager over-all policy matters, as well as specific 
business problems that have arisen. * * * The Treasurer 
visits the station several times a week and has daily 
meeting with the Faculty Director concerning business 
matters of the radio station. Father Doyle, one of 
the directors, is in daily contact with the Faculty 
Director and the educational director of the station 
(a member of the faculty of Father Doyle's department 
at Loyola University). Students in Father Doyle's 
classes in radio programming, radio advertising, 
directing and management at Loyola University participate 
in staging and directing radio programs as a part of 
their course and have produced some 982 half-hour 
programs over Station WWL. * * * Father Shields, a 
director, visits Station WWL at least every two weeks 
and acts in an advisory capacity to the Faculty Director 
and the general manager of the station. 47/ 


47/ Father Shields, it should be noted, was Faculty Director of 


Station WWL and President of Loyola for over six years 

(R. 7358, par. 9(c)). On his biweekly visits to Loyola, he 

has made it a practice to spend “. . . the major portion of 

two business days... with the Manager and Faculty Director 

of WWL discussing the problems of the station and aiding with 

my advice and experience in planning for television”. (R. 1376- 

ie 
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All this, which is proposed to be carried over into the tele- 
vision endeavor, is in addition to the weekly meetings of the 
Board of Directors and the fact that the directors ", . . reside 
together on the campus, take their meals together and have numerous 
informal conferences at which the operation of Station WWL 
and the proposed television operation are discussed.” (R. 7357, 


par. 9). 


| 

In the second place, such comparison of the Loyola Board 
of Directors directly with that of Times-Picayune can have little 
significance. Only four of the eleven members of the voting 
trust which controls Times-Picayune are also directors (R. 7386- 


8, pars. 54, 55); the aggregate stock interests of Times- 
| 
Picayune's seven directors amount to about 17% of the total 
9 


outstanding. Only three naiianla of that board (Mr. Healy, Mr. 


Tims and Mr. Phelps), with an aggregate stock interest of 1.08%, 


48/ This should be compared with Migvichi ccm: strongest 


claim on behalf of its own board, i.e., that the Television and 
Radio Committee of its Board of Directors meets "“oftener than 
once a week on broadcast matters.” (TP Br. 30). 


49/ Times-Picayune complains (TP Br. 16, fn. 1) that the 
Commission “arbitrarily deleted. .. the finding made by the 
Examiner . . . that Times-Picayune directors and their 
families represented 42% of the Times-Picayune stock -- a 
percentage determined by calculation from tabulation . . . which 
the Commission adopted virtually without change .as para. 55 
of its final decision.” One good reason why the Commission did 
so is because that calculation is, as a matter of simple 
arithmetic, incorrect. The Times-Picayune directors and their 
families hold a total of 33.816% of the outstanding stock, as the 
Commission's findings show (R. 7387-8, par. 55). The Times- 
Picayune directors, officers, and voting trustees hold a total 
of 45.446% of the outstanding stock. But, of course, neither 
of these figures is relevant to the question of integration of 
ownership with the management of the proposed television station. 
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have any supervisory contacts with Station WIPS or would have < 
such contacts with the proposed television station. Of these 
three, as we have noted, the Commission considered only the ; 
contribution of Mr. Healy (with .06% of the stock) to the 4 
present or proposed broadcast operations to be significant, even 
on a supervisory level, and Times-Picayune does not challenge 
this conclusion. Loyola's directors, on the other hand, are, 
for all practical purposes, the “owners” of that corporation, 
and their substantial (though  supervisorial) relation to the 
day-to-day operations of Loyola's broadcast operation has 
already been set forth. 

Times-Picayune complains, finally, that upon the death 

of Father O'Leary,Mr. Healy was the only individual in either 
organization showing integration of ownership interests with 
day-to-day sendin Cries: Mr. Healy and Father 
O'Leary were scheduled for somewhat similar roles in the respective 
television proposals, in that each was to be the executive officer 
and member of the Board of Directors responsible for supervising 
day-to-day operation. But it simply is not the case, as we have 
‘indicated and as the Commission noted on reconsideration (R. 7476, 
par. 12), that Loyola's other directors do not show substantial 


507 Times-Picayune attempts to claim support for this proposition 


in the Commission's decision on reconsideration (TP Br. 30, fn.2) 





—. 


| 30/7 (Cont'd) by quoting the statement that “. . the only 


‘counsel subsequent to the Commission’ s decison: on reconsider— 
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though not managerial, integration into the broadcast affairs 
of Station WWL. It was entirely rational, therefore, for the 


Commission to continue to prefer the supervisorial integration 
| 


of Loyola's board as a whole to the supervisorial integration 


j 
| 


of a .06 stockholder in Times-Picayune. 


clear evidence of integration proposed is with respect to. 
Mr. Healy..." It is sufficient to note that the sentence 
from which this quotation is taken commences with the words, 
“With respect to Times-Picayune, on the other hand, ..., 

(R. 7476, par. 12.) 7 


51l/ It should be noted that although the record before the 
Commission did not show any replacement for Father 0' Leary 
in the Office of Faculty Director, a letter from Loyola's 


ation tates that he was replaced as Faculty Director by 
Father Goodspeed, another member of the mayel ay Board and 
another native of New Orleans (8, 5497). ) 
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IV. THE APPLICATION OF THE COMMISSION'S 
COMPARATIVE CRITERIA TO THE FACTS 
OF THIS CASE IS A MATTER PRIMARILY 
NEITHER FOR THE COURT NOR FOR THE 
HEARING EXAMINER, BUT FOR THE COMMIS- 
SION'S INFORMED JUDGMENT 














Appellant Times-Picayune opens its argument with the pro- 
position that in applying its well-established criteria of choice 
between applicants, the validity of which is not challenged, to 
the substantially undisputed facts of this case the Commission 
was operating "... in an area of decision not involving exercise 
of agency expertness nor of a broad discretion." (TP Br. 8) It 
claims that the Commission was here faced with issues of law, 
“... which this Court by its background and experience is better 
able and more competent to judge and decide than is the Commis- 
sion.” (Ibid.) The Times-Picayune brief closes, on the other 
hand, with the argument that the Commission's treatment of the 


hearing examiner's conclusions on precisely the same issues was 
in conflict with Universal Camera Corp. v. National Labor Rela- 








tions Board, 340 U.S. 474, 492-7, which holds that an agency and 
a reviewing court must give due consideration to "... the exam- 
iner*s opportunity to observe the witnessess he hears and sees 
and the Board does not.” 340 U.S. 474, 495. 

| Clearly these issues of how to apply the Commission's com- 
parative criteria to the facts of this case cannot be within the 
special competence of both the hearing examiner and that of the 


52/ “The significance of his report, of course, depends | largely 


on the importance of credibility in the particular case.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 496. 
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Court. It is submitted that neither is the case. 


The lack of controversy as to evidentiary facts does not 
necessarily convert the application of a statutory policy to 
those facts into a non-discretionary issue of law, with regard 
to which a court may substitute its judgment for that of the 


agency to which Congress has committed the problem of applying 


the statute, Federal Communications Commission v. WOKO, Inc., 
329 U.S. 223, 229; Securities & Exchange Commission v. Central- 
Illinois Securities Corp., 338 U.S. 96, 126-7; Securities & 
Exchange Commission v. Chenery Corp., 332 U.S. 194, 207; Gray 
v. Powell, 314 U.S. 402, 412 et seq. fortiori, the question 
of what significance the largely undisputed facts of this case 
have in the light of the Commission's we) E~created comparative 
criteria must be one primarily for the informed judgment of the 
Commission. Pinellas Broadcating Co. v. Federal Communications 
Commission, 97 U.S. App. D.C. 236,230 F.2d 204, cert, den, 350 
U.S. 1007; McClatchy Broadcasting Co. v. Federal Communications 
Commission, 99 U.S. App. D.C. 195, 239 F.2d 15; Tampa Times Co, 
_v. Federal Communications Commission, 97 U.S. App. D.C. 256, 
230 F.2d 224; Sacramento Broadcasters, Inc, v. Federal Communica- 


53/ See also Houston Consolidated Television Co. v. Federal 
Communications Commission, 99 U.S. App. D.C. 378, 240 F.2d 409; 


Van Curler Broadcasting Corp. v. United States and Federal 
Communications Commission, 98 U.S. App. D.C. 432, 236 F.2d 727, 


cert. den. 352 U.S. 935; Coastal Bend Television Co. v. Federal 

Communications Commission, 98 U.S. App. D.C. 251, 234 F.2d 686; 

Hall v. Federal Communications Commission, 99 U.S. App. D.C. 86, 
» 2a F.2d 567, S77. | 
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tions Commission, 98 U.S. App. D.C. 394, 397, 236 F.2d 689, 
692, This is particularly the case with respect to the applica- 


tion of the Commission's criteria to Loyola, an applicant which 


is in many ways unique and to which some of the comparative 
5 


criteria couldbe applied only by analogy. 

Similarly, since the issues of the case revolve around 
policy determinations with respect to the meaning of the compara- 
tive criteria, they do not lie within the special competence of 
the hearing examiner. As this Court stated in McClatchy Broad- 
casting Co. v. Federal Communications Commission, supra, 99 U.S. 
App. D.C. 195, 198, 239 F.2d 15, 18: 


There is much to be said in support of the examiner's 
“position concerning diversification of control, but we 


5 54/ An agency's interpretation and application of its own rules 
7 binding upon the courts unless arbitrary and unreasonable, 
Bowles v. Seminole Rock Co., 325 U.S. 410, 413-4; Western Union 
Telegraph Co. v. United States, 217 F.2d 579, 581 (C.A. 2); 
Danielson v. CAB, 204 F.2d 266, 268 (C.A. 2) 


55 / It appears that there are significant differences in corpo- 
rate structure even among Jesuit colleges and universities 

(See the hearing examiner's decision at fn. 73, R. 7266 and 

St, Louis Telecast, Inc,, 22 F.C.C,. 625, 632-3, 12 Pike & Fischer, 
RR. 1289, 1301-2). Compare the problem of applying the compara- 
tive criteria to such an entity with that which faced the Securities 
& Exchange Commission and the court in SEC v. Cogan, 201 F.2d 78, 
82 (C.A.9), cited by Times as an example of a question of law, with 
regard to which a court may substitute its judgment for that of 
an agency. (TP Br. 8, fn. 1) The issue in the Cogan case re- 
lated to a lawyer's fiduciary duty to his clients in a corporate 
reorganization. As the court noted on rehearing, “For many 
generations the courts of equity have been dealing with these 
problems of fiduciary duty and of the effect of breach thereof 
upon the fiduciary’s compensation, in a wide variety of cases 

=a =a connection with a multitude of circumstances." 201 F.2d 
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cannot say the Commission went beyond its province in 
disagreeing with him. It has the duty, in choosing 
beween competing applicants, to decide which would 
better serve the public interest. Where that interest 
lies is always a matter of judgment and must be deter- 
mined on an ad hoc basis. The broad statutory standad 
of ‘public convenience, interest, or necessity,’ is not 
susceptible of precise or comprehensive definition. 
Its meaning cannot be imprisoned in a formula of general 
application. The responsibility for making the deter- 
mination is committed to the Commission, subject to 
the limitations that it must proceed within constitutional 
and statutory bounds and that it must not act arbitrarily 
or capriciously. 56/ : 


See Jaffe, zug chat Review; Question of Fact, 69 Har. 
1020, 1038 (1956). | a 
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V. NOE AND COMPANY FAILED TO SUSTAIN . 
THE BURDEN OF ESTABLISHING ITS 


FINANCIAL QUALIFICATIONS TO BUILD 
AND OPERATE ITS PROPOSED STATION 


In its Decision, the Commission concluded on the basis of 
the record in the proceeding and the specific financing plan 
advanced by appellant Noe in its application, that Noe & Co. 
failed to sustain its burden that it would in fact have avail- 
able to it the necessary funds shown in its application for 
use in constructing and operating its proposed acetce 
(R. 7424, par. 120). Despite this finding of lack of financial 
qualifications, the Commission's Decision gave full comparative 
consideration to Noe & Co. However, it is clear that if the 
Commission's finding on the issue of Noe‘s lack of basic finan- 
cial qualifications was a proper one, the appeal of Noe & Co. 
must be dismissed and Noe lacks standing to challenge the grant 
to Loyola. See Simmons v. Federal Communications Commission, 79 
U.S. App. D.C. 264, 145 F. 2d 573; Mansfield Journal Co. v. Fed- 
eral Communications Commission, 84 U.S. App. D.C. 341, 173 F. 2d 


646, 


3t/ Section 308(b) of the Communications Act of 1934, as amended, 
47 U.S.C. 308{b), requires a showing as to financial qualifications. 
Furthermore, Section 3.24(b)(3) of the Commission's Rules, 47 C.F.R. 
3.24(b) (3), requires a “satisfactory showing" that the applicant 
is "financially qualified" to construct and operate the proposed 
station. That an affirmative showing on the record is required 
with respect to the matter of financial qualifications is there- 
fore implicit in the basic statute itself. See Columbia Broadcast- 
ing System, Inc., 3 Pike & ‘Fischer, R.R. 1297, 1299. The finan- 
cial issue as to Noe & Company reads as follows and was the first 
issue upon which the case went to hearing: 
"To determine whether or not James A. Noe and Company 
is financially qualified to construct, own and operate 
the proposed television broadcasting station.” (R.231) 
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Prior to the opening of the hearing record, appellant Noe 

submitted several financial plans concerning its application, 

both in an individual capacity and in its partnership form, 


each of which were found by the Commission inter alia to be 








deficient for reason of appellant‘’s failure to satisfactorily 
establish the availability of funds naeessany, us construct and 
operate its proposed station (R. 6746-6747, 6819-6820). The 
final financial plan upon which Noe‘s fiwinctel showing in the 
hearing record was ultimately determined comebiied the appellant 
to a financial proposal which involved $300,000 of equipment 
purchase credit, approximately $300,000 in contributions from 
the partners and the borrowing of $600,000. (R. 6834). 

Concerning the availability of purchase pxnddt., the Commis- 
sion found no substantial question even though the letter from 
the equipment manufacturer extending credit was dot placed into 
evidence. (R. 7418-7419) With regard to the $300,000 ia 
partnership contributions, the Commission also concluded that 
the partners were in a position to raise their respective 


58 / Although appellant disputes the Commission's conclusion 


that the "Supplemental Financial Plan" submitted by Noe & Co. 
with its “color amendment" of February 1, 1954 was in fact 
its entire and final financial plan (Noe Br. 17), it is clear 
from an examination of the record that counsel for appellant 
himself conceded at_the hearing "/t/hat /the financial plan 
of February 1, 1954/7 is our financing plan without qualifica- 
tions" (BR. Tr. 747-748, BR. 7419). Certainly, the appellant 
is now in no position to argue otherwise. In any event, all 
of Noe‘s. financial plans depended upon borrowing large sums 
of money, so that the same defect would be applicable to 
‘then. | ! _ 
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contributions. Accordingly, the sole question remaining re- 
lating to the appellant Noe & Co.'s financial qualifications con- 
cerned the availability of the $600,000 loan which was represented 
by the applicant to be an essential element of its financial plan. 
(R. Tr. 740-741, 747-748). 

In the course of the proceeding, however, Noe never introduced 
any evidence to establish the availability of the required loan 
although he had stated at the outset of the hearings that he intend-, 
ed to call witnesses by deposition to do so.(R.Tr. 21). Appellant 
now argues that he had no obligation under Commission precedents to 
establish the availability of the loan directly but that instead 
the Commission should have made a series of assumptions, based on 
the net worth of the individual partners, and particularly that of 
James A. Noe, Sr., that such net worth figures assured the avail- 
ability of the sum ($600,000) proposed to be borrowed from an 
undisclosed source by the partnership. 

The appellant takes this position notwithstanding the Commis- 
sion'’s clear-cut holdings in All-Oklahoma Broadcasting Co.,4 Pike 
& Fischer, R.R. 1253 and Key Broadcasting Corp., 3 Pike & Fischer, 
RB.R. 1022 that the burden is on the applicant, not on competing 
applicants or the Commission to make the applicant's case concern- 


ing financial qualifications. In the All-Oklahoma Broadcasting 


59/ In so finding the Commission concluded that Mr. Hufft (a 5% 
partner) would meet his partnership contribution by obtaining a 
$50,000 bank loan from the Whitney National Bank of Néw Orleans 
(R. 7422, par.118(d)); that Mr. Noe, Sr. (a 45% partner) had 
agreed either to advance the funds needed to meet the partnership 
commitments of his son, James A. Noe, Jr.(2 5% partner) or to 
endorse his son‘s note therefor, in addition to his own partner- 
ship commitment (R. 7420, par.115), and that Mr. Allsman (a 45% 
partner) possessed sufficient liquid assets to meet his partner- 
ship contribution. (R. 7422, par.118(¢)). 


hand 
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Co., case, supra, the Commission, at pages 1266-1267, stated: 


Upon the issue of financial qualifications, as upon 
al} the other issues delineated in the order desig- 
nating the case for hearing, the burden is on the 
applicant to make the “satisfactory showing". If 
the record shows neither cash nor liquid assets 
available and committed for the purpose of financing 
the proposal, and therefore applicant must resort to 
loans or advances of money, a failure to indicate the 
source and terms of such loans is fatal. Specific 
plans for financing a broadcast enterprise must be 
shown and they must be shown in the record. 


Thus, it is clear that under controlling policy the Commission 
| 

would not make assumptions that money could be borrowed by 

Noe & Co. or the individual partners without specific and 


unequivocal evidence in the record as to the availability, terms 


60/ 


etc., of the funds to be borrowed from banks or other sources. 
| 


| 
60/ The appellant relies upon Atlantic City Broadcasting Co., 
9 Pike & Fischer, R.R. 647 and Sacramento Broadcasters, Inc., 
10 Pike & Fischer, B.R. 615 as cases supporting his contention 
that evidence other than that of the availability of a written 
loan contract has been used to establish an applicant's finan- 
cial qualifications. (Noe Br. 15, 18). Neither of these 
decisions, however, support the appellant‘’s theory of the case. 
In Atlantic City Broadcasting,the applicant, a husband-wife 
partnership in the communications field, had adequate funds 
on hand to cover necessary construction costs and the partner- 
ship balance sheet “showed no liabilities except current 
house bills". It was in this context that the Commission 
considered both “the combination of available funds and 
extensive skills’ of the partnership in determining its over- 
all financial qualifications. (9 Pike & Fischer, R.R. at 
684). The Sacramento Broadcasters case is also clearly 
distinguishable from the case at bar since there the willing- 
ness of a stockholder to lend funds was a subordinate consid- 
eration relating to the applicant‘s financial position to 
secure further financing, if necessary, after the station had 
been built and in operation for a number of months, and the 
applicant*s showing as to basic financial qualifications | 
was essentially predicated upon a bank letter setting out the. 
bank's commitment to loan the applicant $350,000. (10 Pike & 
Fischer,R.R. at 642(c)) ; ! 





wa 
Accordingly, appellant's entire case concerning its finan- 

cial qualifications rests upon a contention that the Commission, 
despite its policy to the contrary, is required to find an appli- 
cant financially qualified where the total net worth of its 
constituent members is sufficient to support an assumption that 
an essential loan would probably be forthcoming. But it is clear 
in the light of Sections 308(a) and 319(a) of the Communications 
Act -- which make basic qualifications, including financial, a 
matter for applicant demonstration-that the Commission can 
properly demand considerably more. It can require that the 
identity of the prospective lender, his qualifications and the 
terms of his proposed loan be revealed. Otherwise the particu- 
lar loan might have terms and conditions which detract from the 
applicant's control over his facilities or in some other 
respect are contrary to the public interest. It must also 
know much more than the net worth of an applicant's principals 
to determine whether in fact even the probability of securing 
any extensive loan exists. 

: Thus, in this very case, it is clear on the facts that no 
assumption could properly be drawn as to the partnership's 
61/ Thus, in Radio Associates, Inc., 23 F.C.C. 217, appeal pend- 
ing sub nom. WLOX Broadcasting Co. v. Federal Communications Con- 
mission, Case No. 14,106, the Commission, in a situation where 
the record made clear the source and extent of funds for the con- 
struction and operation of an applicant for a television station, 
remanded the case to the examiner for further proceedings to 
examine into, inter alia, the terms and conditions of the loan 
agreement. In that case it substantially determined that the 


loan would not affect the applicant's continuing control of its 
-- proposed station. 











-85- | 


‘whitey to secure the pen of $600,000 which depended, as it 


would sieveseerl ty have to, upon the alleged net worth of 
approximately $1,800,000 of James A. Noe, Sr. For the Commis- 
sion found that Mr. Noe, Sr. had a ReeeETe current financial 
position of approximately $750, 000 (the excess of his current 
liabilities of $885,528 over his current assets of $134,332) 
and that there was no evidence in the record with respect to 
which of Mr. Noe‘s assets, if any, had already been pledged 
(R. 7422). 

In sum, there is no question but that dndelt wet in this 
case not only ‘completely failed to make the type of showing 
as to its financial qualifications which the Counission 
regularly requires in situations of this sort but also has 
not even made an adequate showing under the net ‘worth theory 
for which it contends. Under the circumstances, it is clear 
that the Commission properly found Noe & Co.) had not demon- 


| 
strated it was financially qualified to oo own and 


62/ Neither Mr. Hufft nor Mr. James A. Noe, Jr. were in a 
cones to meet even their required partnership contribu- 
tions except by a loan agreement in the case of Mr. Hufft, 
and by advances to him by his father in the case of James 
A. Noe, Jr. With respect to Mr. Allsman, the Commission 
found that even though his net assets were sufficient to 
meet his partnership contributions there was no evidence 
in the record indicating that he would also. contribute. to 
or could borrow a sum of $600,000 or any il thereof, 

(R. 7420,7424). 


63/ See, e.g., Key Broadcasting Corp., 3 Pike & Fischer, 


R.R.1022; All-Oklahoma Broadcasting Co., 4 Pike & Fischer, 
RR. 1253 and Ark-Valley Broadcasting Co., 7 Pike & Fischer, 


R.R. 1136. ! 
| 
i 


| 
| 
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operate the station proposed by it. Accordingly, the appli- 
cant's comparative qualifications aside, the Noe application 


was properly denied and its appeal herein must be dismissed. 


VI. THE COMMISSION PROPERLY FOUND 


LOYOLA LEGALLY QUALIFIED TO 
BE A LICENSEE. 

As we have noted, the Commission found Loyola legally 
qualified to be a licensee in its Order setting the mutually 
exclusive applications herein for hearing (R. 230-1), and 
neither appellant raised any objection to that finding at 
any time prior to the Commission's basic Decision of July 1l, 
1956. Appellant Noe, however, devoted three pages of its 
seventeen-page Petition for Rehearing to the argument that 
the relations between the Superior General and the Society of 
Jesus, on one hand, and Loyola, on the other, were equivalent 
to those obtaining between a foreign commercial corporation 
and its wholly-owned American subsidiary, and tkat hence 
Loyola was disqualified by the provisions of the Act forbidding 
the licensing of aliens. See Communications Act, Section 310(a), 
47 U.S.C. §310(a). 

The Commission, of course, had already found Loyola to 
be independent, for legal and practical purposes, of the 

Society of Jesus, and it therefore did not deem it necessary 


to repeat its earlier holding. (See the Commission's Opinion 


on reconsideration, R. 7473, 7477, par. 16). Noe now argues 
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64/ 

error in that determination (Noe. Br. 18-25).. 


Section 310(a) of the Communications Act provides, in 


relevant part, that: 


The station license required hereby. shall not be 
granted to or held by -- 


(1) Any alien or the representative of any alien; 

(2) Any foreign government or the representative 
thereof; 

(3) Any corporation organized under the laws of 
any foreign government; 

(4) Any corporation of which any officer or director 
is an alien or of which more than one-fifth of 
the capital stock is owned of record or voted 
by aliens or their representatives’ or by a 
foreign government or representative thereof 
or by any corporation organized under the laws 
of a foreign country; 

(5) Any corporation directly or indirectly controlled 
by any other corporation of which an officer or 
more than one-fourth of the directors are aliens 
or of which more than one-fourth of the capital 
stock is owned of record or voted ... by aliens, 
their representatives, or by a foreign govern- 
ment or representative thereof, or by any corpora- 
tion organized under the laws of a foreign 
country, if the Commission finds that the public 
interest will be served by the refusal or the 
revocation of such license. 


The only portion of Section 310(a) which i directly 
of “control” of a licensee by an alien organization is Section 


310€a) (5), which "...seeks to insure the American character of 


64/ ‘Should the Court sustain the Commission's finding that Noe 
& Co. failed to satisfactorily show that it was financially 
qualified to construct and operate the station proposed by 

‘it (see pp.80-86 , supra), such a determination will render 
unnecessary any consideration by the Court of this particu- 
-lar allegation of error. See Simmons v. Federal Communications 
Commission, 79 U.S. App. D.C. 264, 145 F. 2d 573; Mansfield 


Journal Co. v. Federal Communications same fa 84 U.S. 
App. D.C. 341, 173 F. 2d 646. 














-~88- 
holding companies whose subsidiaries operate under radio licenses 


granted by the Commission." Sen. Rep. No. 781, 73rd Cong., 2nd 
sees p.7. Even assuming that the Society of Jesus can be con- 
sidered a “holding company", this subsection clearly does not 
disqualify an applicant unless "...the Commission finds that the 
public interest will be served by the refusal ... of such 
license.” See the Conference Report on the Communications Act 
of 1934, H.R.Rep. No. 1918, 73rd Cong., 2nd Sess., pp.48-49. 
No reason was advanced below, and none is suggested here, which 
would justify such a finding. The purpose of the entire section 
clearly lies in "...the idea of preventing alien activities 
against the Government during the time of war." 68 Cong. Rec. 
3037; see also Sen.Rep. No. 781, 73rd Cong., 2nd Sess., p.7; 
Hearings before the Senate Committee on Interstate Commerce, 73rd 
Cong., 2nd Sess. on S. 2910, pp. 122-135, 164-173; Hearings 
before the House Committee on Interstate and Foreign Commerce, 
73rd Cong., 2nd Sess., on H.R. 8301, pp. 23-28, 102-104. It is 
difficult to see any danger to American national defense in the 
relation of Loyola to the Society of Jesus. 

| Because of this weakness in its position, Noe is forced to 
argue that Loyola is a “representative of an alien” (under Sec- 


tion 310(a)(1)) or a corporation "...of which more than one-fifth 


. of the capital stock is owned of record or voted by aliens or their 


“representatives ..." (under Section 310(a)(4)). Appealing to 


"the purpose of the statute" (Noe Br. 24), Noe would have the 


Commission and the Court construe this language broadly, so as 
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to encompass actual control of a non-stock, non-profit associa- 
tion by an alien. Once this is accomplished, however, Noe would 
have the statute construed Strictly, without regard to such 
questions as whether the Superior General's relation to Loyola 
has any bearing on the national defense or for that matter any 
real relationship to its operation of a television ean 

Leaving these difficulties in Noe'’s disqualification | 
theory to one side,the legislative history of Section 310 makes 
it perfectly clear that “The purpose ... is to guard against 
alien control and not the mere possibility of jalien control.” 
Sen. Rep. No. 781, 73rd Cong., 2nd Sess., p. t. The Commis- 


sion’s extensive findings of fact on the relations between 


Loyola and the Society of Jesus and the bases for its conclusion 


that Loyola is, for all practical purposes, independent of the 
| 6 


| 66 / 
Society have already been discussed. (See pp- 47-50 supra.) 


65 / Loyola has operated a standard broadcast station in New 
Orleans since 1922. (R.7366, Tr.428) There is: nothing in the 
record here to indicate that throughout this 32-year period 

the Superior General ever gave any orders or made any sugges- 


tions concerning its operation. : 


66 It should be noted that in summarizing the allegedly undis- 
puted facts, appellant Noe erroneously states here (Noe Br.20) 
as it did below (2.7094) that "The general practice is that a 
member of the Society will not serve more than two consecutive 
three-year terms in any one post." Such practice, as the Conm- 
mission's findings correctly indicate (R. 7361, par. 9(c)), is 
limited to the heads of religious communities, and even then the 
practice may be and is, at times, foregone. (Tr. 413-14). In 
addition, it is not the case, as shown on this record, that 
“Members of the Society may not have business interests outside 
of the Society itself.” (Noe Br. 20) A member of the order is 
not permitted to personally own stock in commercial corpora- 
tions; he may hold directorships in such corporations (Tr.393). 
Nor. is it undisputed that the provision of the Loyola charter 
providing that the heirs and assigns of a member of the corpora- 
tion have no rights in corporate property assures “Continuing 
control in perpetuity of the affairs and assets of the corpora- 
tion by the Society of Jesus and its Superior General..." 

(Noe Br. 21). ‘ 
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The issue was one to be determined on the basis of all the 


facts and circumstances shown on the record and not by any 


artificial test. Rochester Telephone Corp. v. United States ,307 


S7/ | : 
U.S.125, 144-146. It is submitted that the Commission's 
68/ 


determination was obviously correct. In any case, its find- 
ings had warrant in the record and its conclusion flowed 


rationally from its findings. Nothing more was required. 


Rochester Telephone Corp. v. United States, supra. 


67/ It is relevant to note that the legislative history on 


which the Supreme Court relied for the statement that Congress 
did not intend issues of “control” of corporations under Sec- 
tion 2(b) of the Communications Act (47 U.S.C.§$152(b)) to be 
governed by any artificial test (Rochester Telephone Corp. v. 
United States, 307 U.S. 125, 145 n.31) is applicable generally 
to all provisions of the Communications Act. See H.R.Rep. No. 
1850, 73rd Cong., 2nd Sess., p.5. 


68/ Cf., e.g. Kathleen L, Burns v. Catholic Unversity of 
America (U.S. App.D.C.)Case No. 14,077, decided March 6,1958, 
wherein this Court found the National Shrine of the Immaculate 
Conception, located on the campus of Catholic University, to 

be a “separate and distinct corporate entity" from the Univer- 
sity, even though the Shrine and the University have common 
trustees and a common corporate manager. Because, as a practical 
matter, the affairs of each are separately administered and the 
Shrine owns the grounds and buildings in its own name and 
operates on its own funds. (Slip Op., p.2). 
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CONCLUSION 
For the foregoing reasons, it is cubadeted. that the 
decisions and orders of the Commission herein should be 


affirmed. 


Respectfully submitted, 


WARREN E. BAKER 
General Counsel 


RICHARD A. SOLOMON 
Assistant General Counsel 


RICHARD M. ZWOLINSKI 
Counsel : 


JOEL ROSENBLOOM 
Counsel 
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INTRODUCTORY STATEMENT 


In appellant Noe & Company's original brief in this case, three 
issues were argued: (1) whether Noe had proved its financial qualifi- 
cations tobe a licensee (Noe Br. pp. 12-18); (2) whether Loyola 
University is legally « qualified to be a television licensee under Section 
310 (a) of the Act (Noe Br. pp. 18-25), and (3) whether the Commission's 
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findings of comparative criteria in favor of Loyola were arbitrary and 


capricious. 


Appellee Commission's brief answers the financial issue at pages 
80 to 86. It answers the issue of Loyola's legal qualifications at pages 
86 to 90. Its answer to the comparative criteria argument is spread 
throughout the argument section of its brief from pages 16 to 76. 


Intervenor Loyola University's brief joins appellee's argument 
on the financial issue, but does not otherwise discuss it. (Loyola Br. 
p. 32). It argues what it calls "the Jesuit question" both in the "con- 
tent,context, and intent" of Section 310(a) of the Act and in relation to 
its effect on the comparative criteria (Loyola Br. pp. 5 to 25), but 
ignores entirely Noe's argument regarding the past record of perfor- 
mance of Loyola as to religious and political programming. 


In this reply brief we shall consider first the financial issue, 
second "the Jesuit question" and finally the "comparative criteria" 
which in the Commission's opinion, entitled Loyola to a "clear pre- 
ference" over the other two applicants. 


ARGUMENT 
I. 
THE FINANCIAL ISSUE: 

A summary of appellee's argument as to the financial qualifica- 
tions of Noe & Company may be fairly stated as follows: If the Com- 
mission is right that Noe & Company is not financially qualified, then 
Noe has no standing to argue the legal qualifications of Loyola. Noe’ 
proposed as a part of its financial plan a loan of $600, 000 but did not 
prove its availability, although the loan was "an essential element of 
its financial plan.''~(Appellee Br..p.82) Noe's argument that the net 
worth of the partners "assured the availability" of the $600, 000 loan 
neither meets the burden of proof on an applicant to establish financial 


qualifications, as required by Commission's precedents, nor permits 
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the Commission to identify the prospective lender and determine in the 
public interest "his qualifications and the terms of his proposed loan..." 
(Appellee Brief, p.84). Consequently, Noe & Company has neither 
proved as a partnership that it could borrow $600, 000 nor in view of 

the "negative current financial position" of Mr. Noe, Sr. has the part- 
nership made an "adequate showing under the net worth theory for 
which it contends.'"' Hence, Noe & Company has not proved that it is 
financially qualified to construct and operate the station proposed by it. 


We reserve until later the statutory and jurisdictional issue of 
whether Noe has standing to argue the legal qualifications of Loyola. 
Our original brief includes a full discussion of Noe & Company's finan- 
cial plan. In this reply brief we shall confine ourselves to an analysis 
of the decisions cited by appellee on the financial issue, in order to 
demonstrate that these decisions reaffirm Noe & Company's argument 
that the test of financial qualifications has never required proof of 
availability of a specific loan, but has only required " ‘reasonable as- — 
surance" that an applicant can meet its financial commitments to the 
Commission. 3 


Appellee first cites All-Oklahoma Broadcasting Co., 4 Pike & 


Fischer, R.R. 1253 and Key Broadcasting Corp., 3 Pike & Fischer 
R. R. 1022, as authority not only for the proposition that an applicant 
has the burden of proving its financial qualifications (which we concede), 
> but also as authority for a requirement that an applicant's failuré to 
; indicate the source and terms of loans must be fatal to his application. 
. Neither cited case nor other Commission decisions warrant such an 

; ; 


‘extreme conclusion. 


In the All-Oklahoma Broadcasting Co. case, the  Kerr-McGee 
interests of Tulsa were engaged in-a-contest for.a radio frequency with 
a subsidiary of-the John Brown University, which wanted to increase 
the power of an existing station at Siloam Springs, Arkansas on the 
same frequency. The Commission observed that the only witness on - 
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finances for the unsuccessful applicant was Dr. Brown himself who 

- testified that he had a "backlog of $2100 in the bank" and that the 
University, upon whose assets he relied, "does not have on hand right 
now much more than sufficient cash to take care of its obligations." 

(4 R.R. 1261) Moreover, said the Commission, "No commitments 
with respect to financing the proposal have been made by the Board of 
Trustees of John Brown University and none may be made without action 
of the Board."" (4 R.R. 1261) In the present case, Noe, Sr. with a net 
worth of more than $1, 800, 000 has committed himself to liquidate any 
and all of his assets, if necessary, to construct the station-- and he 
operates his various properties as an individual proprietorship (Tr. 
4316). 


In the Key Broadcasting Corp. case, supra, the first headnote 
correctly summarizes the Commission's conclusions by stating: 


"Apart from applicant's disqualification on financial 


grounds, application for construction permit was denied 
where applicant has not personally assumed the responsi- 
bility of preparing his application and proposed program 
schedule, had made no effort by discussion with members 
of the community to determine the merits of his broadcast 
service and had made no substantial effort to familiarize 
himself with matters pertaining to the construction and 
operation of a radio station."" (emphasis supplied) 


The Commission then took a look at the financial qualifications of the . 
applicant. The application had been prepared and filed by his father, 
an attorney. Applicant himself had cash in the bank of $569. 84, said 
he had an insurance policy with a surrender value of $600, and though t 
he could get a GI loan of $4, 000. He proposed to borrow elsewhere the 


remaining money necessary to finance estimated construction costs of 


$9, 745.00. Here, obviously, was a shoestring applicant with no broad- 
cast experience, no funds, no-net-worth, little personal interest in the 
application, and no plan. This type of situation cannot be fairly com- 
pared with a partnership applicant showing a net worth of $2, 350, 000, 
composed of experienced businessmen, one of whose principal partners 
has long been licensed by the Commission to operate both radio and 
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television stations in the State of Louisiana. 


We look next at the Ark-Valley Broadcasting Company case, 7 


Pike & Fischer, R.R. 1136, which for some strange reason the Com- 
mission's brief cites as additional authority for the argument that Noe & 
Company failed to make the type of showing "regularly required in 
situations of this sort." (Appellee's Br. p. 85). In issue in this case 
were the financial qualifications of a corporate applicant, none of whose 
seven stockholders had submitted financial or net worth statements. A 
local banker, on deposition, had testified as to his willingness to make 
a $12,000 loan to them. The Commission said: | 


"Under these circumstances we do not conclude, as the 
Examiner did, that the applicant failed in this respect to meet 
the burden of proving its financial qualifications because it did 
not offer in evidence financial statements of each of the seven 


stockholders to prove that each of them had $1, 000 available 


to meet the payment of checks. To be sure that would have 


been the easier way, perhaps the better way, of proving each 
stockholder's financial ability. But it is not the only way, 


particularly where, as here, the intention to pursue the appli- 
cation for improved facilities is evidenced by cash contributions 
to the special fund for prosecuting the application and by the 
depositing of personal checks. We conclude on the basis of the 
whole record that the stockholders are ready and willing to 
meet their obligations and are, as set forth in our findings of 
fact herein, capable of meeting their es to the cor- 
poration."" (Emphasis supplied) 


Can anyone seriously doubt that Noe with a net worth of $1, 800, 000 and 


’ Allsman with a net worth of over $33, 000 are capable of meeting their 


obligations to the partnership? Moreover, is a banker's testimony on 


. deposition without proof of stockholder's financial statements more 


reliable than full disclosure of assets and net worth and willingness to 


liquidate. We suggest the latter type of proof furnishes at least as 
reasonable an assurance - fulfillment of financial commitments as the 
former: | 


In a footnote (Appellee's Br., p.83, fn. 60) appellee attempts to 
distinguish two Commission cases cited by Noe & Company in support 


of the "reasonable assurance” doctrine as against the Commission's 
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arbitrary requirement in this case of proof of the source and terms of 
a specific loan. With respect to Atlantic City Broadcasting Co., 9 Pike 
& Fischer, R.R. 647, appellee states that the applicant, a husband-wife “ 
partnership, "had adequate funds on hand to cover necessary construc- 
tion costs and the partnership balance sheet showed no liabilities except 
current house bills." It argues that it was "in this context" that the 
Commission determined the overall financial qualifications of the appli- 
cant. 

The Commission's decision does not support the attempted distinc- 
tion. It found that the "Bremmers" had "liquid assets" totalling approxi- $ 
mately $8,500.00. These "liquid assets" consisted of $2,874.00 in cash, ‘ 
hardly adequate funds to cover necessary construction costs, $2, 476. 00 
in accounts receivable (without proof of collectibility) and $2, 900.00 as 
the value of a purchase money second mortgage. Other assets of the 
husband-wife team consisted of household furniture, jewelry, a used 
car and an insurance policy. Their joint net income for tax purposes 
was "in excess of $5,000 per annum." (9 R.R. 653) Both Bremmers 
incicated a willingness to liquidate jewels and other assets to finance 
construction, just as Noe, Sr. and the other partners have done here. 


On the basis of these facts the Commission said: 


"From the foregoing it is clear that the Bremmers ‘ “ 
have made a close showing on financial qualifications. But ¢ 


in a case like this an analysis of dollars alone gives us f | 

only part of the financial picture..." (Emphasis supplied) ; se 
It then reached its conclusion that applicant was financially qualified to 
construct and operate the proposed station in view of the "combination 


of available funds and extensive skills which the Bremmers can bring 
to this operation..." | 


In short the Bremmers did not have "adequate funds" on hand to 
cover necessary construction costs. Because of their previous ex- 
perience in the business and their expressed willingness to liquidate 
other assets, the Commission was willing to conclude there was a ¢ 
“reasonable assurance" that they would fulfill their financial commitments. 
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It refuses in this case to reach the same conclusion, although the 
partners and particularly Noe, Sr. are also committed to liquidate 
assets, have a combined net worth of over $2, 350, 000, and in the 
case of Noe, Sr., had extensive broadcast experience as a licensee 
of a successful television and two radio stations. ! 


The other case which appellee seeks to distinguish on its facts 
from the present case is Sacramento Broadcasters, Inc., 10 Pike & 
Fischer, R.R. 615. It argues that in the Sacramento case willingness 
of a stockholder to lend funds was "subordinate to applicant's showing 
as to basic financial qualifications" which was primarily based on a 
bank letter setting out a commitment to lend applicant $350, 000. 
(Appellee's Brief, p.83) But the commitment included a “restrictive 
clause" requiring endorsement by the individual stockholders and hence 
the willingness of stockholders to lend funds or endorse the bank note. 
was not a "subordinate" factor. What the Commission really did was 
to look at the stockholders’ net worth and their expressed willingness 
"to liquidate all assets, if necessary, to finance the proposed station" 
and conclude that applicant had given the "reasonable assurance" which 
the Commission required. | 


It should be noted that the financial qualifications of the other 
applicant in the Sacramento case were also attacked. | This applicant, 


a corporation, had a single stockholder named Dellar. His balance 
sheet showed a net worth of $464, 717.00. He had established the: 
availability of a $150, 000 bank loan but had to raise additional funds 
_needed either from further borrowing or from liquidation of assets. 
The Commission found that Dellar's commitment "to liquidate all of 
his property, if needed to finance the construction and operation of the 
proposed station" was sufficient to establish financial qualifications. 


We have reviewed somewhat at length the five cases cited in the 
Commission's brief on the financial issue primarily to demonstrate 
that the Commission has accepted net worth figures together with a 
commitment to liquidate assets as a sufficient showing of financial 
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: qualifications. Indeed, in the case of Noe, Sr. it licensed him to build : 
a new television station at Monroe, Louisiana at a cost of over $400, 000 
upon a financial showing similar to the one made here. 


We do not question the Commission's right to know the specific 
terms and conditions of any loan agreement which might affect a li- < 
-censee's control over broadcast facilities. When a loan is actually . 
made, its terms must be made known to the Commission. But bank 
letters made five years before a construction permit in a contested . 
case is granted are ephemeral documents which seldom bear any re- 
_ semblance to the final loan arrangements. They can never provide the 
solid protection and the "reasonable assurance" which the Commission 
is entitled to, that an applicant with substantial net worth and willingness 
to liquidate assets offers. " 


The Commission's rejection of the Noe application on the ground 
of failure to prove financial qualifications was arbitrary and capricious 
and constituted clear legal error. 


Il. C 
THE JESUIT QUESTION ' mo 
Appellee's discussion of the legal qualifications of Loyola is 
brief. It urges that the legislative history of Section 310(a) of the Act : 
indicates a Congressional purpose to prevent "alien activities against - 
the Government during time of war." Since “it is difficult tosee any 
danger to American national defense in the relation of Loyola to the ‘ 
Society of Jesus" (Appellee's Br. p.88), Section 310(a) should not be 
interpreted as imposing any statutory disability upon Loyola to become ia 
a television licensee. Moreover, the Commission has found, contrary 


to the Hearing Examiner, that the Society of Jesus does not "control" 
Loyola and hence’ Loyola is, “for all practical purposes, " independent 
of the Society. Its finding "had warrant in the record and its conclusion 
flowed rationally from its findings, " and therefore, under Rochester » 
Telephone Corp. v. United States, 307 U.S. 125, 144-146, this Court 
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may not substitute its judgment for the Commission's. (Appellee's 
Br. p.90) i 


Intervenor would not restrict Congressional purpose in the enact- 
ment of Section 310(a) just to the prevention of "alien activities against 
the Government during time of war." It concedes that the Section came 
into the Act because "...our government still wishes to keep communi- 
cations out of the hands of non-citizens. "' ( Intervenor's Br. pp.9-10). 
It then argues that Loyola University as a domestic corporation whose 
officers and directors are American citizens is not in the legal sense 
controlled by the Society of Jesus and hence the requirements of Sec- 
tion 310(a) may be disregarded. 7 


We submit both Appellee and Intervenor are wrong in their inter- 


pretations of the Act. Section 310(a) approaches the question of citizen- 
ship from two concepts. The first concept is fundamental and absolute 
and, as reflected in subsections (1), (2), (3) and (4) of Section 310(a) is 
Simply that no station license shall be granted or held by any alien or 
the representative of any alien. The second concept, as reflected in 
subsection (5) introduces the problem of indirect or direct control of a 


corporation by aliens. | 


The essence of "the Jesuit question" in this case lies in a deter- 
mination of whether Loyola University is the representative of an alien. 
The answer to this question seems self-evident. Loyola University as 
a corporation is to be operated and managed in perpetuity by Jesuit 
priests, members of the Society of Jesus and bound to the Society by 
vows of obedience. (R. 7176) The great majority of the Society's mem- 
bers, 25, 000 as against 7,500, are aliens. The governing body of the 
Society is the general congregation of its members under the leader- 
ship of a Superior-general, -a-citizen of Belgium; resident in Rome. 

The managers of Loyola are by definition "representatives" of the Society 
of Jesus, and the Society of Jesus is predominantly an alien organization 
because a majority of its members are aliens. 7 
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It is enlightening to review at length another Commission decision 
involving a church group, primarily because the views expressed in 
that decision seem entirely at variance with the arguments now advanced 
by Commission counsel. The case is titled Kansas City Broadcasting 
Company, Inc. and Reorganized Church of Latter Day Saints and the 
various decisions and orders dealing with the matter appear at 5 Pike & 
Fischer, R.R. 1057, 1110a, and 6 Pike & Fischer, R. R. 607 and 614. 


A corporate and a church applicant sought in mutually exclusive 

: applications the same radio frequency. In the Initial Decision, the 
Hearing Examiner said that under Section 310(a)(4) of the Act a license 
could not be granted to a corporation any officer or director of which is 
an alien. He said this section applied to an unincorporated association 
such as a church Since the term "corporation" was defined in section 

_ 3(j) as including "any corporation, joint-stock company, or association." 
_ One member of the 18-member governing body of the Reorganized 
Church was an alien. In view of this fact the Examiner said the sole 
question is whether in the light of Section 310(a)(4) the church can re- _ 
ceive a license. Asserting that the purpose of the Section " § | 
was "to safe d the United States from foreign influence in the field of 
radio and it must be construed in the light of its purpose" (Emphasis, 
supplied) he reached the conclusion as stated in the headnote of the case 
that: € 


"The Commission has no discretion in granting or 
refusing a license where one member of the governing 
body of an unincorporated association is an alien." 


He considered it immaterial "whether or not other licensee associations 
ff 

had been compelled to submit United States citizenship information with 

respect to a substantial portion of their membership, " because "the 


statutory requirement is mandatory." (5 R.R. 1057) 


The Commission remanded the case to the Examiner and in its 
Remand Order (5 Pike & Fischer R. R. 1110a) directed the Examiner to 
make specific findings on certain issues, including these two: 
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"(2) Whether the Reorganized Church. ..as an unincorporated 
membership association, has made an appropriate and suffi- 
cient showing with respect to the citizenship of its members in 
accordance with Section 310 of the Communications Act, and 
in view thereof, whether the applicant is qualified to be a li- 
censee; 


'"(3) Whether the Reorganized Church... in accprdance with 
Section 310 of the Communications Act, is legally qualified 
to be a licensee, since one member of its sisi aa board 
is an alien." 


The Examiner then issued a second Report, 6 Pike & Fischer, 


R. R. 607. The Examiner said the church argued in support of its 
position that the Commission "has heretofore frequently and consist- 
ently granted broadcast station licenses and renewals thereof to unin- 
corporated church associations (it was pointed out that this applicant 
was licensee of KLDS from 1925 to 1929) and to an unincorporated labor 
organization." It also argued that in previous proceedings the Commis- 
sion had not questioned legal qualifications of church associations, that 
the fact that "one of the 18 members of the applicant's governing board 
is not a United States citizen was made known to the counsel for appli- 
cant for the first time at the hearing, " and that, therefore, on the basis 
of surprise it should be permitted to amend its application to substitute 
a non-profit corporate applicant for the unincorporated association, an 
amendment which it described as a "change of form, not of substance." 


The Examiner summarily rejected these arguments, stating that 
"The statutory obligation to make such an inquiry (as to legal qualifi- 
cations) is ever present and should evoke no surprise on the part of any 
applicant." (Emphasis supplied) (6 R. R. 612). The Commission affirmed 
and adopted his decision and dismissed the application. (6 RR 614) 


We may properly conclude from the Reorganized Church decision 
that in 1950 at least the Commission held these views: 


1. The purpose of Section 310(a) was to "safeguard the United 
States from foreign influence in the field of radio...." and not solely to 


| 
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prevent "alien activities against the Government during time of war. ie 
We doubt that Mormons are any more or less menacing to American 
national defense than members of the Society of Jesus. 


2. Legal qualifications under Section 310(a) are jurisdictional 
and since the "statutory requirement is mandatory," the "statutory 
obligation to make such an inquiry is ever present," and no party may 


claim surprise when the issue is raised. 


3. One alien representative on a governing body of 18 members 
is enough to disqualify an unincorporated association as an applicant 
for a license, under Section 310(a)(4) of the Act. 


4. It is immaterial in other cases where the issue did not arise 
that the Commission may have granted licenses or license renewals to 
unincorporated associations without proper proof of citizenship. 


>. An amendment to change the legal entity of the unincorporated 
association to some other legal form, cannot be allowed and inferentially 
would not change the Commission's conclusions. 


Intervenor's confidence that "neither of the appellants will argue ‘ 
that loyalty of Roman Catholics to the tenets of their faith is ever to be 
considered by any government agency as any sort of test of fitness to / 


engage in any occupation" is well-placed. We make no such argument. 
One of the partners of Noe & Company, as this record discloses, is a 
Roman Catholic. We do urge, however, contrary to Intervenor's state- 
ment at page 6 of its brief, that any corporation or other legal entity, 
owned and controlled in perpetuity by changing groups of members of 
an alien controlled Society who are assigned to their posts by the Society, 
cannot legally qualify as a television licensee any more so than the So- 
ciety itself could so qualify. ‘This would be true whether the changing 
groups represented organizations of African marabouts, Tibetan lamas, 
Canadian Christian Science practitioners or Israelian rabbis, or Jesuit 
priests, if the organizations represented by the marabouts, lamas, 
practitioners and rabbis and Jesuit priests had a predominantly alien 
membership. 
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Ill. 


THE COMPARATIVE CRITERIA 


Appellee argues that Noe & Company's claim that the Commission 
arbitrarily minimized the flaw's in Loyola's record and maximized the 
failure of James A. Noe, Sr. to fulfill certain promises to the Com- 
mission, is not supported by the record. It then proceeds immediately 
to minimize again the Loyola programming flaws and to maximize Noe, 
Sr.'s alleged failures. 


As to religious programming by Protestant clergymen, the brief 
states that failure to provide time for local Protestant clergymen "was 
not the result of a policy not to make such time available" and "the de- 
fect was corrected as soon as it was brought to the attention of Loyola's 
president." (Appellee's Br., pp.19-20) This is indeed "minimizing" 
the facts. | 


Loyola's written statement of program policies makes no reference 
to any churches by name, nor is any standard established for rotating 
various denominations or for giving free time to churches. The fact is 
that Father Donnelly bscame president of Loyola in March, 1952. It 
took him until August 25, 1953, almost 18 months later, to discover that 
WWL carried no local live, New Orleans originated religious programs 
featuring Protestant ministers of the City of New Orleans. He did not 
know what the policy or practice had been before his arrival. (Tr. 424- 
427) Only two conclusions are possible: either there was a policy to 
exclude Protestant clergymen from the air which was changed only after 
complaint to the Commission, or Father Donnelly, president of the cor- 
poration, was so ignorant of the station's actual programming as to be 
unaware sal 18 months of this. important programming deficiency. 


As ne political programming, appellee seeks to ‘Reuak the argu- 
ment aside, stating appellant made "no real effort to attack the Commis- 
| 
sion's conclusion with respect to political programming" and "expends 
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. most of its ammunition" on religious programming. Nevertheless the 
Commission fully considered this argument when it recognized the logic 
of Loyola's position that its facilities were designed to provide service 
to "wide areas rather than a purely regional or local service" and hence 
its belief "that local politics would not be of sufficient interest to a vast 


- portion of its audience," while an error in policy, was not serious. 
| (Appellee's Br., p. 19) 


The attempt is thus made to suggest without saying so that Loyola's 
dereliction in this important area is confined to "local politics, "* pre- 
sumably meaning New Orleans politics. But this is not what the record 
shows. August Wagmann, a member of the Lay Advisory Board of the 

University, said that WWL started in the days of Huey Long and it was 

_ then decided that WWL, being a clear-channel station, would not take 
“political broadcasts."' This was hardly a decision taken courageously 
in the public interest to air both sides of political controversies. The 

' witness did not know whether the station would accept broadcasts for the 
United States Senate or for national office, such as the Vice Presidency. 

| He said he did ‘know that WWL would not sell political broadcasts for any 
of the state, local or city elections. He had the impression the station 
limited itself entirely to network political broadcasts (Tr. 467-470). 


No deficiencies in Noe performance in the areas of religious and 
political programming were pointed out by the Commission. In fact, the 
Commission said that the "past performance of Stations WNOE, KNOE 
and KNOE-TV demonstrate that from an overall standpoint, a well- 4 
balanced programming service, by program type and between commercial 
and sustaining time, has been rendered." (R.7447-7448) Our point is 
that itsconclusion that "Loyola and the stations of James A. Noe ‘show 
no wide differences in past performance. warranting a conclusion_ of 
superiority of either over the other" is a completely arbitrary conclusion 
which does not flow rationally from its own findings of fact. Rochester 
Telephone Corp. v. United States, 307 U.S. 125. Where one applicant's 
past performance demonstrates "a well-balanced programming service, 
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by program type and between commercial and sustaining time, ‘' and the 
other applicant's past performance shows serious deficiencies in vitally 
important areas, particularly in a democracy, of religious and political 
programming, it is completely and capriciously arbitrary to conclude 
that the applicant without the deficiencies is equal to the applicant sub- 
ject to the deficiencies. 


These deficiencies in Loyola's programming c™ be balanced 
against Noe's personal failure to fulfill certain representations made to 
the Commission in 1946, or otherwise there would be no rational basis 
for the Commission's finding that Noe's past performance on an over- 
all basis demonstrates a "well-balanced programming service." If the 
failure were serious, a well-balanced programming service could not 
have resulted. : 


The Commission has said that the superiority of Loyola in the 
comparative criterion of past record of performance established a "clear 
preference which is decisive of its case." (Emphasis supplied). This 
finding, in the statutory sense cannot be decisive because it is arbitrary 
and capricious. 


CONCLUSION 


For the foregoing reasons, in addition to the reasons set forth 
in appellant's original brief, it is submitted that the decisions and 
orders of the Commission herein should be reversed and the pro- 


‘ ceedings should be remanded to the Commission for such further 


action as may be in accordance with law. 
Respectfully submitted, 
WARREN WOODS 


o*. ~ i | Perpetual Building 
Of Counsel: | Washington.4, D. C. 


WILSON, WOODS & VILLALON Counsel for Appellant 
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COMMSBSSION, 

Appellee 
LOYOLA UNIVERSITY, 

Intervenor 
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JOINT APPENDIX 
i 
IN THE UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


JAMES A. NOE, HARRY ALLSMAN, 
RAYMOND F. HUFFT, AND JAMES A. 
NOE, JR., d/b as JAMES A. NOE & 
COMPANY, 

Appellant 


| 
v. Case No. 14064 


FEDERAL COMMUNICATIONS 
COMMISSION, 
Appellee 


LOYOLA UNIVERSITY, 
Intervenor 


THE TIMES-PICAYUNE PUBLISHING 
COMPANY, 
Appellant 


v. Case No. 14067 


FEDERAL COMMUNICATIONS 


ee ee ee ee ee ee ee ee ee ee ee” 


I. Counsel for Appellants, Appellee and Intervenor hereby 
stipulate that the issues presented by the above-entitled cases are as 
follows, it ‘béing agreed that the parties do not concede the correctness 
of any factual or legal | ' ae which may be implicit in the formula- 
tion of thé questions: Lamb 


5 sion wig arbi-% se 


icioys in finding that NOE & COMPANY 
"ghee * 


a 
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failed to establish its financial qualifications 
to be a licensee? 
2. Whether the Commission erred in failing 
to conclude: 
(a) That Loyola University is not 
legally qualified to be a television 
licensee; or 
(b) That Loyola's status was that of 
a church-controlled, non-profit corpora- 
tion and this status had no decisional 
significance in the evaluation of the 
comparative criteria of preference as 
between applicants. 
Case No. 14,067 
1. Whether, in a comparative hearing grant- 


ing Intervenor's application and denying Appellant's 


application, the Commission gave the findings and 
conclusions of the Hearing Examiner's Initial 
Decision the consideration and weight required by 
law. 

2. Whether the Commission was arbitrary and 
capricious and failed to base its findings and 
decisions on substantial evidence on the whole 
record | 

(a) in awarding preferences to 

Intervenor on a comparison of past broad- 

cast records, diversification of ownership 

or control of communications media, and 

integration os) ownership with Say-to-day eee 

station an nig pement; and é x a 

(b) in: preferences, $0 Aippelias 

# a comparison of television Bp ep teram pro- 
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posals; planning for television; assurances 
for program effectuation; experience as well 
as knowledge, past service and responsive- 


ness to community needs; and local ‘a 


ship or residence. 

3. Whether the Commission denied Appellant pro- 
cedural due process in concluding under hearing 
procedures then in effect that an evidentiary basis 
of comparison had been established to support award 
to Intervenor of a "decisive" preference on the 
comparable past broadcast records of Appellant's 
and Intervenor's radio stations. : 

4. Whether award of a preference on the 
comparative factor of integration of ownership 
with a day-to-day station management could be 
made to Intervenor as a non-stock corporation 
which required its officers and directors to be 
members of the Society of Jesus. : 

5. Whether the Commission lawfully concluded 
that Intervenor was unrelated to the Society of 
Jesus in any manner meaningful or relevant to any 
of the criteria for comparative preference present 
in the proceeding. 

Il. Appellee and Intervenor reserve the righ to argue that 
one or more of the issues stated above are not properly before 
the Court. | 

“TH. Counsel for all the parties further stipulate 

1. Appellants will serve and file their briefs 

#< on or beforé pare i3, ae and Inter- 
web . poet 
file tata briets, if anyon « ‘or before March 16, 1958. 
2 * 
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2. The printed Joint Appendix will be filed 
on or before March 17, 1958. References to the record 
appearing in the various briefs of the parties shall 
be to the page numbers in the original record certi- 
fied to this Court. In the printing of the Joint 
Appendix there will be set forth, in addition to 
the consecutive numbering of the pages of the 
Joint Appendix, the original record page numbers 
in bold type and indented in a manner which will 
render it convenient for the Court to locate 
the pages referred to in the briefs. 


November 6, 1957 


Respectfully submitted, 


Richard A. Solomon 
Assistant General Counsel 


Federal Communications Commission 


Warren Woods 
Counsel for James A. Noe & Company 


Frederick H. Walton, Jr. 
Counsel for The Times-Picayune 
Publishing Company 


Paul M. 


Counsel for Loyola University 





OCTOBER TERM, 1957 | 
Before: Edgerton, Chief Judge, in Chambers. 
ORDER 
Upon consideration of the prehearing stipulation submitted by 
counsel for all parties in the above cases, it is | 
ORDERED that the prehearing stipulation be approved and that 
the Clerk be, and he is hereby, directed to file said stipulation forth- 
with. | 
It is FURTHER ORDERED that the prehearing stipulation shall 
be printed in the joint appendix and shall control further proceedings in 
this case unless modified by a further order of this Court. 


' 


Dated: November 7, 1957 


[ Filed July 31, 1957] Case No. 14,067 
| 


| 
NOTICE OF APPEAL AND STATEMENT 
OF REASONS THEREFOR : 


i 
| 


The Times-Picayune Publishing Company 
| 
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[ Filed August 6, 1957] 


JAMES A. NOE, HARRY ALLSMAN, 
RAYMOND E. HUFFT, and 
JAMES A. NOE, JR., d/b 
as James A. Noe and Company 


) 
) 
) 
) 
Appellant ; 
) 
) 
) 
) 
) 



















v. No. 14,064 


FEDERAL COMMUNICATIONS 
COMMISSION 
Appellee 


NOTICE OF INTENTION TO 
INTERVENE 


Pursuant to Section 402(e) of the Communications Act of 1934, as 
amended, 66 Stat. 719, 47 USC Sec. 402(e), Loyola University, a > 
Louisiana corporation, intervenes in the above-entitled case. | ra 

LOYOLA UNIVERSITY b 
By /s/ Paul M. Segal ’ 
/s/ Robert A. Marmet 


* * * 


x * * Its Attorneys a 
August 6, 1957 


[ Filed August 6, 1957] Me 


‘THE TIMES PICAYUNE PUBLISHING  ) < 
COMPANY — 
Appellant ) 
v. No. 14,067 
_FEDERAL COMMUNICATIONS ) fee 
COMMISSION ) oy 
Appellee ) i ‘a | 
; NOTICE OF INTENTION TO 
INTERVENE 
* * Hoo 3 
. “te LOYOLA. UNIVERSITY, — 






By /sfs Baul M. Segal 
jor robert A. Marmet 
Its sae gi , 
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LOYOLA UNIVERSITY - EXHIBIT A 
[FCC, June 13, 1952] 
UNITED STATES OF AMERICA 
STATE OF LOUISIANA 
PARISH OF ORLEANS 
CITY OF NEW ORLEANS 


* x * * * 
BE IT KNOWN, That on this 25th day of 
the Month of SEPTEMBER in the year of our 


Lord’one throusand nine hundred and Forty- 


AMENDMENT 
TO 
CHARTER 


OF 
Five, and of the Independence of the United 
LOYOLA States of America, the one hundred and 
Seventieth, ! 
UNIVERSITY BEFORE ME, acts a I. DENECHAUD, 
a Notary Public, duly commissioned and qualified, 
in and for this City and the Parish of Orleans, 


therein residing, and in the presence of the 


* 
* 
* 
* 
* 
x 
* 
* 
* 
* 
* 
* 
* 
x 
* 
* 
* 
x 
* 
* 
x 
* 
* 
* 


witnesses hereinafter named and undersigned: 


ea he © © MLK & * PERSONALLY CAME AND APPEARED: 


VERY REVEREND THOMAS SHIELDS, S.J., and REVEREND 

T. A. CAREY, §.J., of the full age of majority, and residents of this 
City, herein appearing in their respective capacities as President and 
Secretary of LOYOLA UNIVERSITY, a corporation organized under the 
laws of the State of Louisiana, by act passed before Charles Joseph 
Theard, Notary Public for the Parish of Orleans, State of Louisiana, 
dated April. 15, 1912, and duly recorded in Mortgage Office Book 1055, 
Folio 46. Said charter having been amended on July 12, 1932, by act 
before Delvaille Henry Theard, Notary Public for the Parish of Orleans, 
State of Louisiana, and d duly recorded in’ : Y eo Office Book 1455, 
Folto 376 and havin séeten net 2 | oe ¥ Fact before 

eans® State of 
Louisiana, and duly recorded Jn Mortgage Office Book 1658, Folio 183. 
se 2 eh *. r x + a - 


+s 
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WHO DECLARED: 

That a meeting of the Members of "LOYOLA UNIVERSITY" was 
held at the office of said Loyola University, 6363 St. Charles Avenue, in 
the City of New Orleans, Louisiana, on the 18th day of September, 1945, 
at 6:30 o'clock p.m. pursuant to a resolution of the Board of Directors 
of said Corporation held on the 18th day of September, 1945, and which 
said meeting of members was held after due notice thereof having been 
waived by all of the members of said Corporation. 


[ 59] 

That at the meeting of all of the members, held on said date, it was 
resolved by the unanimous vote of the members of said Corporation that : 
Articles I, I, Il, IV, V, VI and VII of the charter of Loyola University 
be amended so as to read as follows, to-wit: 


“ARTICLE I. 
The name, style and title of this Corporation shall be 
. 'LOYOLA UNIVERSITY’." 


"ARTICLE IL. 
The legal domicile of this Corporation shall be in the City 
of New Orleans, State of Louisiana. The President of the 
Corporation, or, in case of his absence or inability, the 
Vice-President, shall be the proper person upon whom 
citation or other legal process shall be served." 


"ARTICLE II. 
The objects and purposes for which this Corporation is 
organized are declared to be: to establish, conduct.and 
"maintain a University in the City of New Orleans, 
Louisiana, to advance the cause of education, to promote 









rae 
Le _ and. disseminate the. Study and knowledge se the classics, 
« : = and sciences, and give instruction, “in all the ¢ 
<< 1 
<7 Tearned professions; ‘and for such purposes, to omer 
ho a 
lec & mt 
¥ 2 gh - 8 
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any needful and appropriate means, including the operatin 
of a seismograph and/or radio broadcasting st ation, or 
stations, and/or other scientific devices and appliances; 
and generally, in furtherance of its corporate purposes, 
and in addition to its normal receipts, gifts, and donations 
from friends and benefactors, it is empowered to operate 
such departments, enter into such contracts and to do and 
perform such acts, as may be necessary and proper. “ 
“ARTICLE IV. | 
The Corporation shall have and enjoy suncessiod! by its 
corporate name, for the term of ninety-nine years from 
the date hereof. It shall purchase, hold, receive by dona- 
tion or otherwise, administer, mortgage, pledge, lease, 
convey, hypothecate, or otherwise alienate, under its 
corporate name, property real and personal, movable 
and immovable. It shall be capable to sue and be sued; 


to make and use a corporate seal; to adopt by-laws, rules 

and regulations." | 
"ARTICLE V. 

This Corporation shall at all times be | of 

priests of the Society of Jesus, attached to Loyola Uni- 

versity, and no other persons. Should any member of 

this Corporation cease to be attached to Loyola University 


as priest of the Society of Jesus, he shall cease to bea 

member of this Corporation and forfeit all rights that he 
| 

may have acquired in or on account of this corporation. 


Inasmuch as this Corporation is formed only for purposes 
of public utility and education without any intention of 
speculation or individual benefit, yee! property movable 
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[60] 
Corporation as a corporate entity. And in case of the 
death of any of the members of this Corporation, his 
heirs or assigns shall not have the right to participate 
in the affairs of this Corporation; or to exercise by 
way of inheritance or otherwise any right of ownership 
in the property or effects of the Corporation. And the 
same shall be true of any member who while still alive 
ceases to be a member of the Corporation for any reason 
whatever." 

"ARTICLE VI. 

All of the business, affairs, management and control 
of this Corporation is vested in and shall be exercised 
and administered by a Board of Directors to consist of 
a President, a Vice-President, a Treasurer and a Secre- 
tary, and not less than one or more than three other mem- 
bers of the Corporation, who shall be appointed by the 


‘’. President of this Corporation from among the members 


of the Corporation. A majority of the membership of 
said Board shall constitute a quorum for the transaction 
of all business of the Corporation of whatsoever nature. 
All legal acts of this Corporation shall be decided by a 
majority vote of the members present, provided such 
acts have the approval of the President of the Corporation." 
"ARTICLE VI. . | 
The Rector or the Vice-Rector + pro tempore of the Jesuit 
community of Loyola University shall be ipso facto presi- 
dent of this Corporation; the Prefect of Studies of Loyola 
University, commonly known as the Dean of Faculties of 
the University, shat be ipso facto Vice-President of this 
ae oration; the Minister of the Jesuit community of Loyola 
Aversity shall be: ipso facto Secretary of this Corporation; 





and the Procuratcr of the said Jesuit community of 
Loyola University shall be ipso facto Treasurer of 
this Corporation, all of whom shall be members of 
the Board of Directors. The remaining member or 
members of the Board of Directors of this Corpora- 
tion shall be appointed by the President of the Cor- 
poration as hereinabove provided. 

On the first Monday of October, in each year, Latews 
said date shall be a legal holiday, then on the next 
succeeding day, a general meeting of the Corveration 
shall be held, at which meeting, the President shall 
declare the names of those who, by virtue of their 
offices hereinabove referred to, are the President, 
the Vice-President, the Secretary and the Treasurer, 
respectively, and shall appoint the remaining member 


or members of the Board of Directors, as — 


provided. 

Until the first Monday of October, 1945, or until their 
successors have been duly appointed, ‘the Board of 
Directors of this Corporation shall be Very Reverend 
Thomas J. Shields, S.J., Reverend A. W. Crandell, 
S.J., Reverend T.A. Carey, S.J., Reverend Orie 
Abell, S.J., and Reverend G. A. Francis, S.J. 


Vacancies in the offices of President, Vice-President, 
Secretary, and Treasurer of this Corporation, shall be 
filled automatically by the priests of the Society of 
Jesus who succeed respectively to the positions of 
Rector or Vice-Rector pro tempore of the Jesuit 
community of Loyola University, of 


Rita 


oe wee 

= [ei] 3S 3 
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Prefect of Studies of Loyola aatveset, of Minister De 
of the Jesuit community of Loyola wpe, and of” 
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Procurator of the Jesuit community of Loyola University. 

The President shall fill, by appointment, from among the 

members of this Corporation, all vacancies occurring 

among other memberships of the Board of Directors." 

That at said meeting all of the members of said "LOYOLA UNI- 
VERSITY” it was further resolved that the President and the Secretary 
of said Corporation take the necessary steps required by law for the 
purpose of making effective the said amendment to Articles I, I, I, 

IV, V, VI and VII of the charter of said Corporation, in accordance 
with the foregoing resolution. 

And the said VERY REVEREND THOMAS J. SHIELDS, S.J., and 
REVEREND T.A. CAREY, S.J., respectively the President and Secre- ’ 
tary, declare that they do now appear for and on behalf of the said . 
LOYOLA UNIVERSITY for the purpose of making effective the actions 
‘of the members in amending the charter of said Corporation, and they — 


° 


do now ask me, Notary, to execute said amendment in authentic form 
to serve and avail as the occasion may or shall require, and they do 


produce to me, Notary, to be annexed to this act, a duly certified copy 


of the resolution of the entire membership of said Corporation, and of 
the Board of Directors of said Corporation, hereinabove referred to, 
and which said certified copies are hereto attached. 

THUS DONE AND SIGNED, at New Orleans, Louisiana, on the day, 
month and year herein first above written, in the presence of John T. 
Charbonnet and Charles I. Denechaud, Jr., competent witnesses, who 
have hereunto signed their names together with the said appearers and 
me, Notary, after due reading of the whole. 

/s/ John T. Charbonnet : /s/ Rev.Thomas J. Shields, S. J. 


| President 
/s/ Chas. I Denechaud, Jr. /s/ Rev. T.A. Carey, S.J. 


Secretary 
/s/ Chas. I. Denechaud 
* Notary Public 
in Mortgage Office Book 1666, “ 
-ander date of September 25, A TRUE COPY: 


7 /s/ Chas. I. Denechaud 
“Notary Public 


2 i eo ‘ 
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[1371 ] 
Testimony of Thomas J. Shields, S. J. 
BY MR. SEGAL: 

Q. Your name is Thomas J. Shields? A. Yes. 

Q. I draw your attention to Volume I of the Memorandum of 
Material Filed by Loyola University, December 16, 1953 and which 
volume I have marked exhibit 1. Please turn to the text commencing on 
page 34 and running through page 36. Are you familiar with the data 
there set up? A. Yes. 


Q. What do they represent? A. A biographical sketch of my life. 
Q. Who prepared it? A. I did. 
Q. Is it an accurate summary of your career to date? A. Yes, 


1 
| 
| 


it is. 7 

Q. Inthe fourth paragraph, page 35, it is indicated that com- 
mencing in 1937 you were, "Provincial Superior of all Jesuit institutions 
in the New Orleans province."' Will you please explain what were your 
duties and functions in that position. A. My duties and functions as 
Provincial Superior of the New Orleans Province were those of the chief 
administrative officer of all the members of the Society of Jesus (the 
Jesuit Order) who were stationed within the limits of that Province. I 

- note that on page 35 there is a point which might need clarification, 

namely, that one might from the text get the impression that the Provin- 
cial Superior 


[1372] 
directed each and every detail of each and every institution. It should 
be made clear that each institution is autonomous but does report its 
activities and projects to the Provincial Superior. | 
Q. I note that while Faculty Director of WWL you became Presi- 

dent of Loyola University on August 1, 1965. and that you con! =? pre 
both capacities until ‘the end of July, 1982. “Will you pleasq if 
out for me the chronology of your association with WWL ins ew 
cities, as Faculty Director of the Station and as President of the 

| 


ot a 5 «. 
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14 
University? A. Iwas Faculty Director of Station WWL from March 
1945 through July 31, 1952. While Faculty Director of Radio Station 
WWL I was appointed President of Loyola University on August 1, 1945, 
which position I retained through March 25, 1952. While President I 
continued in my position as Faculty Director of WWL. 
Q. During your administration of your office of Faculty Direc- 

‘tor of WWL what were your duties, what was your authority and how 

did you perform your duties and discharge your authority? A. I should 
point out that the title you and I have been using, namely, that of Faculty 
‘Director is more or less a nickname or abbreviation and is used for a 
convenient reference. The correct name of the position which I held is 
‘Chairman of the Radio Station of Loyola University. The authority I 
exercised was that of the owner of WWL, 


[1373] 

Loyola University, since I acted in the name of Loyola University, the 

owners and operators of the station. My duties were the usual duties of 
an interested owner as to his property. I made daily visits to the Radio 
_ Station during which visits all matters of moment were brought to my 

attention and submitted to my decision by the General Manager and other 
' personnel of the Station. 

Q. To what extent was the Station Manager accountable to you? 

A. The Station Manager was strictly accountable to me as representa- 
_ tive of the employer. 

Q. Did you exercise this authority in connection with the engag- 
ing and discharging of personnel? A. I definitely exercised this 
authority in both hiring and discharging key employees and in consult- 
ing with the Station Manager on general personnel problems. 

Q. To what extent did you, as Faculty Director, have control 

Z : : planning and production of programs? A. The planning and 
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c ion n of programs. originated with the Program Department and 
> rh red personnel; but as a matter of routine all programs were 
, subject to ny general approval and in particular instances, certain 
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programs and announcements were submitted to me in audition for my 


advance approval or disapproval. 

Q. During your period as Faculty Director aid you maintain an 
office in the Studios at the Station? A. For most of the time I shared 
an office with the Manager. 

Q. Were your activities as Faculty Director of WWL reduced 

: 
[1374] | 
during your term as President of the University? A. Far from being 
reduced, my activities at WWL were of greater PEOpe than in any other 
department in the University. 

Q. During the period you were President of Loyola University , 
I take it you were a member of the Board of Directors? A. I was. 

Q. Who were the other members? A. The other members 
were Jesuit Priests of the Loyola University community. 

Q. What was the general nature of your association with those 
gentlemen? A. I lived in the same residence with the other Jesuit 
Priests who were members of the Board of Directors. We took our 
meals together. We had a mutual common interest in the Radio Station. 

Q. And, to what extent did you consult with them and discuss 
the affairs of WWL with them? A. As is evidenced in our minutes of 
the Board of Directors, every major problem of WwWwL was submitted 
to my Board of Directors for their advice and formal action, and in no 
instance, did I find it necessary to contravene the majority decision of 
my Board. Repeatedly, suggestions and comments about WWL were 
made not only by the Board of Directors but various members of the 
Loyola University corporation, which corporation consists exclusively 
of Jesuit Priests. The discussions, comments, and suggestions about 
WWL were more or less continued subject of conversa- 


; sae . Bho wae 
tion, since each member of the Harulty felt a personal in ra: i 
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Among the Priests of the Community there was at times ribbing or 
teasing about the programs, which was of real assistance, since in 
informal remarks one often may convey valuable hints as to how pro- 
_ grams may be improved. 
Q. Now, Father, you have made reference to the Board of Di- 
rectors of Loyola University, will you please tell me how the members 
of the Board of Directors are selected? A. According to the charter 
of Loyola University, the President of Loyola is ex-officio a member 
_ of the Board of Directors. The Secretary of the institution is likewise 
_ ex-officio member of the Board. The Treasurer and the Dean of Facul- . 
ties are also members ex-officio. One or more additional members | 
| may be chosen from the.members of the corporation by the President. 
. Q. After you ceased to be Faculty Director of WWL, what, if 
| any, further connection have you had with the Station and with Loyola 
‘University ? A. I departed from official connection with WWL and 

_ Loyola University simultaneously on July 30, 1952. That day I was 
appointed Pastor of the Church of the Immaculate Conception. 

Q. What, if any, further official connection have you had with 
WWL or Loyola University since that time? A. On August 25, 1953, 
I resumed membership on the Board of 


[1376] 
_ Directors of Loyola University. 

Q. During the period of approximately one year when you were 
without official connection with WWL, what, if any, relations, did you 
have with the station? A. Because of the fact that the Church of which 
I was Pastor is located directly across the street from the Roosevelt 
Hotel, where the offices and studios of WWL are, I was frequently 
consulted by the new Faculty Director and by the General Manager. 

22 'Q. At the present time and since your re-appointment to the 


ae 


, Board af Directors of Loyola: University, where have been your princi- 


pal dufies? A. From the date of my most recent appointment to the 


% 
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Board of Directors of Loyola University until September 27, 1953, I 
was located across the street from the studios of WWL. On September 27, 
1953, I was appointed President of Jesuit High School in Dallas, Texas. 
Q. How far is Dallas from New Orleans? A. About two hours 
a by airplane. 


| Q. During your Presidency of the Jesuit wk School in Dallas, 

o what have you done with regard to your work as a member of the Board 

, 4 of Directors of Loyola University, particularly in reference to WWL and 
hog 


the television application? A. Since departing for Dallas, I have returned 
i to New Orleans approximately every two weeks and not only attended meet- 
4 ings of the Board of Directors, but also spent the major portion of two 

~ business days on each occasion with the : 






[1377] 
. Manager and Faculty Director of WWL discussing the L Guaulents of the 
i station and aiding with my advice and experience in planning for television. 
1 Q. You were assigned to Dallas during December of 1953? Were 
. you not? A. Yes. 
. | Q. Now, coming back to the document that I have marked exhibit 
> 1, I draw your attention to page 69 and the pages immediately following, 
r the proposed programming schedule for a typical week for the proposed 
™ 4 television station, and the description of those programs as set up through 
i page 251. Please tell me what, if any, connection or participation you 
. had in the development of this material regarding the programs and pro- 
i gram structure. A. The details were originated by our Program Mana- 
a : ger and members of his department and submitted to the judgment of the 
ae Board of Directors of which am a member. We have considered the 
f proposed programs in the light of what would be of greatest service to 
. our listening audience and general public. We tried, in our studios and “~. 
me discussions, after examining the draft prpgram schedule, tg offer a 2. 
J diversified schedule of programs covering education, relig | 


service and entertainment. Repeatedly we discussed the time's pro- | 
gram should be put on the teleyision, the type of program which would 
7 n't : wi 
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best serve the public and on occasions had animated discussions regard- 
ing the program schedule. The material which you 


[1378] 
have shown me in that printed form was all exhibited to, examined by 
and discussed by the members of the Loyola Board of Directors at its 
meetings. It was also the subject of discussion at internal conferences 
of which no official corporate record has been kept. 

Q. I called to your attention the text of exhibit 1 commencing at 
page 251 and concluding at page 259 covering program policies and 
plans of a policy character. To what extent do you and the Board of 
Directors of Loyola University participate in the formulation of those | 
policies and plans? A. We not only participated in the formulation of 
policies and plans, we actually made the policies, plans or programs. 

Q. How were the policies and plans formulated? A. They were 
formulated in accord with what appeared to my fellow members of the 
Board of Directors and to me as good practice in the operation of a tele- 
vision station in view of the objective of serving the public in the best 
manner. The general principles represent the judgment of the Board of 
Directors as developed in consultation with the professional radio per- 
sonnel now employed at WWL. The mechanical formulation of our 
| policies into the text you have shown me is done under the direction of 
the Board of Directors by the professional radio personnel. When a 
_ concise exposition of these plans have been prepared in written form 
the policies and plans were submitted to the Board of Directors for 
further discussion and consideration | 


[1379] 

_ and they were finally approved. I should add that in this instance, as 

well 2 as in most of the studying and planning for television, we had the 
> cipation of the Lay Board of Advisors and that on many 


occasfons we followed the custom of having joint meetings of the Board 
of pet of the University, the Lay Board of Advisors, and the 
Prec ves on the WWL staff. : 





SN RE AE ee 
- [1380] 
> Q. There is official record of the minutes of the Board of Dir- 
_s rectors of Loyola University, is there not? A. Yes. 

Q. I hand you what I have marked exhibit 2 which consists of + 
portions of the minutes of the Board of Directors of Loyola University , 
these portions dealing with matters of broadcasting, both aural and 


. | television. I ask you to examine these portions and state whether or not 
e | they correctly reflect the transactions of the Board in regard to those 
$ meetings. A. Having examined them, I say they do. Understand, how- 
a ever that I ceased to be a member of the Board in March 1952 and 
es functioned as Faculty Director until July 1952, I was reappointed as a 
7 member of the Board of Directors in September, 1953. 
_ Q. Now, Father, I find when referring to these minutes a num- 
s ber of references to the Lay Board of Advisors. Can you tell me about 

the Lay Board of Advisors, how they were established, what their 
a function is and what they do? A. The Lay Board of Advisors traces its 
wi origin back to the 

[1380] | 

‘ ) very origin of the University. In the year 1929 when: Loyola first con- 
ae sidered taking payment of the broadcast of radio programs, a group of 


these laymen was formed into the WWL Development Company in order 
that men whose principal activity was in the business world could initiate 
_ and assume responsibility for the business policies of the radio station. 
| From 1929 through 1942 the WWL Development Company had legal 


€ existence. It was dissolved on December 31, 1942 but while dissolving 
i" ' as a legal entity the same gentlemen who had formed the WWL Develop- 
ae ment Company remained as a Lay Board of Advisors for radio and other 


matters. I should mention here that because of the demands necessarily 

made on the time of these gentlemen we found it practicable to ‘have the *.. 
assistance of men who had not only substantial business experience but = 
also a strong sentimental interest in Loyola: University. Thigens 
resulted in the fact that the members of the Lay Board of Ad oe rs have {. 
all been Catholics. | 
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Q. What has been the relationship between the Board of Direc- 
tors of Loyola University and the Lay Board of Advisors particularly 
with reference to the exercise of authority? A. While the full exercise 
of authority exclusively resides in the Board of Directors of Loyola the 
Lay Board of Advisors have been consulted through the years on every 
major problem. It has often appeared that there were divergent views 
when the question or problem was first proposed, but after investigation 
and discussion of the 


[1381 ] 
problem under consideration, there has resulted, in every instance, 
complete unanimity of opinion regarding solution of the problem under 
consideration. : 
Q. Is the Lay Board of Advisors consulted on matters of 
finance only? A. No, the Lay Board of Advisors are consulted on many 
and various matters pertaining to the welfare of Radio Station WWL on 
_ the formation of policies and programs for the proposed television station 
- and on various matters pertaining to Loyola University. I should point 
- out that the Lay Board of Advisors is composed of men of divergent 
- business activities, each of them with his own field of associations and 
since in our radio work it is important to us to serve a wide audience, 
the participation of the members of the Lay Board of Advisors in our 
discussions has been valuable, particularly when, as I have just explained, 
_ these divergent backgrounds are ultimately given expression in an unani- 
- mous decision. 
BY MR. SEGAL: I should like the record to reveal at this point 
_ that Iam offering in evidence all of exhibit 2 and those portions of 
Exhibit 1 consisting of pages 34 to 36, inclusive and 251 to 259, inclu- 
sive. 
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| i <  /s/ Thomas J. Shields, S. J. 


<,Thank you very much, Father Shields. 
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« [1436] : 
> Testimony of Aloysius B. Goodspeed, S. J. 
Cd 


BY MR. SEGAL: : 
Q. Will you please state your name, Father ? A. Aloysius B. 


' Goodspeed. : 
a Q. Where do you now reside? A. I now wie at Shreveport 
- and I am coming to Loyola University in two weeks. | 
r) Q. Father, I show you a cutting from the New Orleans Times- 
4 Picayune, the morning paper, for Monday, March 22, 1954, containing 
ti the news story of your appointment as Treasurer of Loyola University. 
S Have you had an opportunity to examine the text of that? A. Yes. 
Q. Does it correctly summarize your background and experience ? 
A. Yes. | 
i. | Q. And, if I were to ask you item by item concerning the matter 
| set up in this story, would you testify as is set up in this newspaper ? 
‘ A. Yes. 3 
e Q. In that connection then, I will ask the - to copy 
into the record as this point the test of the news story that you have 
: identified. 
4 "The appointment of the Rev. Aloysius B. Goodspeed, S. J., 
wm treasurer of Loyola University was announced Monday by the Very Rev. 
W. Patrick Donnelly, S. J., University president. | 
"Father Goodspeed succeeds the Rev. Theodore A. Ray, S. J., 
» 
° [1437] 
i who died last month. : 
Ri "The new treasurer, a native of New Orleans, was born Oct. 
tr 30, 1901. He attended the Jesuit college on Baronne St. prior to 
( entering the Society of Jesus in 1918. 
| "As a scholastic he taught at Jesuit High School eee ane after e 
3 theological studies was ordained by Archbishop Glennon of Ste Houis in € 
June of 1931. - , “S . | 
"The following year he was assigned to Loyola Univer ity. {: 


where he taught English, , history and theology, and duting his two year 
’ ia P | “= 
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stay here presented lectures over radio station WWL. 

"In 1934 he was transferred to the St. Stanislaus Novitiate in 
‘Cleveland and the following year began a two-year assignment as 
principal of St. John's High School in Shreveport. 

1In 1937 he returned to New Orleans as socius to the Very Rev. 
Thomas J. Shields, S. J., then Jesuit provincial. He held that office 
until 1943, when he was appointed rector of Jesuit High School in 
Tampa, a position he held for five years. 

"Father Goodspeed was then appointed assistant pastor of the 
Jesuit church on Barrone St. and in 1953 returned to St. John's High 
as treasurer and athletic director, where he remained until his present 


appointment." 
x 


[1458] 
Testimony of John Scheuermann, Jr. 
BY MR. SEGAL: 
Please state your name. A. My name is John Scheuermann, 


Q. Where do you reside? A. I live at 1733 N. Dupre Street. 

Q. What is your occupation? A. Iam a musician. 

Q. Are you connected with Local 174, American Federation of 
Musicians? A. Yes, Iam. I am its Secretary-Treasurer. 

Q. As Secretary-Treasurer of the Local, do you maintain 
supervision over and custody of the financial books and records of the 
Local? A. Yes, that is my duty. 

Q. Do your records in any way reveal the extent of employment 
of members of your Local by the broadcasting stations of New Orleans? 
A. Yes. The Local collects an assessment on the compensation of its 
members. This assessment is 1% of the earnings of the members as 
based'on the union wage scale. Thus, our records would not reveal 
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any payments made to musicians above that scale. Also, our records 
would not reveal payments made to the members by way of Christmas 
bonus or similar extra payments. : 

Q.: From your records can you tell us the expenditures made 
under the conditions you have indicated by the several New Orleans 
broadcasting stations ? 


[1459] 
A. Inthe year 1952 there were 11 standard ae stations and 
one television station in New Orleans. Of these, and under the condi- 
tions as described, WNOE spend $837.00 during that year. WWL spent 
$66,926.00 during that year. During the year 1952, the total of 12 
stations spent a total of $80,597.00. We have no record of any expendi- 
tures by WTPS that year. | 

Q. For what purpose are these records tabulated ? A. They 
are tabulated each year at the request of our national organization for 
the purpose of ascertaining the extent of the employment of union musi- 
cians; the various figures tabulated are transmitted to the national 
office in the course of business. | 

Q. Have you undertaken a similar tabulation for the year 1953? 
A. Yes, we have made the tabulation but have not yet sent the figures 
in to the national office. 

Q. What does your tabulation show as regards WNOE, WTPS 
and WWL during 1953? A. Our records show $66,540.00 for WWL for 
1953 on the basis as outlined. Our records further show no expendi- 
tures of this sort by either WNOE or WTPS. , 

Q. Do your regulations require the members of the Local to 
report their earnings to you? A. Yes, the regulations require that 
any member of the Local who is employed as a musician must file with 
the Local a copy of the contract covering his employment and-a’ SEPArt 


of his earnings. If he does not report,. he is in 3 & 
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violation of the rules. - 

Q. I call your attention to the two unnumbered pages in 
Exhibit 1 immediately following page 450-a and ask you what they con- 
tain? A. They contain a reproduction of my letter of December 9, 
1953 to Mr. Summerville at WWL. 

Q@. Are the facts as set forth in the second, third and fourth 
paragraphs of that letter correctly stated? A. Yes, I prepared the 





letter and I correctly stated the facts. 
(BY MR. SEGAL: | 
At this point I wish to offer in evidence the letterhead, date and 
signature of Mr. Scheuermann’s letter as identified plus the text of the — 
second, third and fourth paragraphs of that letter. ) 


/s/ John Scheuermann, Jr. 


[1493] 
Further Testimony of Edward M. Hoerner (continued) 

By Mr. Segal: I offer Exhibit 34 in evidence. 
| Q. What is Exhibit 35? A. Exhibit 35 is the weekly program * 
schedule currently distributed by WTPS as representing its present 
schedule for a full week. 

By Mr. Segal: I offer Exhibit 35 in evidence. 

At this point I wish also to identify Exhibit 36 as the renewal 
application filed by WNOE as of March 1, 1951 but I am offering in 
evidence only that portion of the application which deals with present 
and proposed program service. 

I also identify as Exhibit 37 the application for a renewal of 

® license for WTPS filed August 1, 1952 (BR-1911) with the statement 
| that I am offering in evidence only that portion which deals with present 
and proposed program service. 
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HISTORY OF LOYOLA UNIVERSITY 3 

In 1889 the Jesuits of New Orleans purchased a tract of land 
opposite Audubon Park, facing St. Charles Avenue. This consisted of 
open fields bound by Burtheville on one side and by Greenville on the 
other. A smaller piece of property had been considered, but the site 
on St. Charles Avenue between New Orleans and Carrollton was finally 
purchased as the location of a future institution of higher learning. On 
May 28, 1892 a parochial residence was opened on this property. On 
September 7, 1904, a small college was started. Finally the original 
plan was more fully realized on September 11, 1911, when the two 
colleges maintained by the Jesuits in New Orleans were consblidated 
as Loyola University. : 

As early as 1725 there was question of opening a Jesuit college 
in New Orleans. Father de Beaubois, who was in charge of the local 
Jesuit missions, at first hesitated because of the small number of 
settlers in New Orleans and because at the time the work of the Jesuit 
in the locality was limited to the Indians. In February, 1733, Father 
de Beaubois agreed that there was then sufficient need for sucha 
school, and he cooperated in a request of Bienville, the Governor, to 
the home administration in France that a Jesuit college be established 
in New Orleans. This petition was ignored by the French government, 
and the establishment of a Jesuit college in New a was not 
realized at the time. : 

In 1847, the charter of the Societe Catholique a Education 
Religieuse et Litteraire was granted by the state of Louisiana. On 
March 6, 1856 this charter was expanded by an amendment which em- 
powered the corporation to confer "literary honors, degrees and 
diplomas."' The first classes in the Jesuit College in New Orleans, 
then called the Jesus School after the’ first Jesuit church in Nope Orleans 
built by Father de Beaubois, were held on February 1, 1849. =‘Seven 
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members of the Jesuit Order formed the original staff. This college 
was located on Baronne and Common Streets in downtown New Orleans. 
In 1856 two candidates received the degree of Bachelor of Arts; in 
1868 the first degree of Master of Arts was conferred by the College. 
In 1885 the first degree of Bachelor of Science was conferred, and in 
1887 the degree of Bachelor of Philosophy was conferred for the first 


time. 


[1530] 
| 266 ] 
Rev. Theodore Anthony Ray, S. J., Treasurer, Loyola 
Father Theo A. Ray has been the Treasurer at Loyola since 
1947. He brought with him a background of great experience in the 
financial field and because of this valuable training he was given the 
responsible position of handling the monetary affairs of Loyola. He has 
| been directing financial operations of Jesuit colleges for the past twenty 
years and has demonstrated considerable skill in balancing budgets and 
| wisely investing the endowment funds at hand. 
Fr. Ray has a close relationship with operations of the Radio 
Station and has daily meetings with Fr. O'Leary concerning the busi- ¥ 
ness of WWL. His advice on financial matters is highly esteemed. In 7 
the proposed television operation, we plan to continue this close re- 
lationship. Since Fr. Ray is one of the Board of Directors, he is 
thoroughly familiar with all the affairs of Loyola and particularly of the 
Radio Station from which the university derives much of its endowment. 
Date of Birth: June 22, 1898. 
os Place of Birth: New Orleans, Louisiana 


_ Parents: Theodore Anthony Ray, Margaret Mary McGrath, Both 
: deceased 


. _ Schooling: 


# St. Simeon's Select School, New Orleans, 1905-1911 
¢ | Jesuit High School, New Orleans 1911 -1914. 
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. | 
o Higher Education: | 
Pio Nono College, Macon, Georgia, 1914-1918. | 
ml Loyola University, New Orleans, 1918-1920 (Bachelor of Arts 


Degree, Loyola, 1920) 


Gonzaga University, Spokane, Wash. , 1920-1921 (Master of Arts 
Degree, Gonzaga, 1921) 
Woodstock College, Woodstock, Maryland, 1924- 1928. 


4 | Academic Appointments: 


=, Spring Hill College, Mobile, Ala. , Instructor in Physics and 
See Mathematics, 1921-1924. | 
- ! St. Charles College, Grand Coteau, La. , Instructor in Mathe- 
matics, 1928. | 


» * 


om [1532] 
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7 Father Edward O. Doyle, S. J., Member, Board of 
: Directors and Vice President of Loyola University 


Father Edward Doyle, Dean of Faculties, has continued the 
long-standing department of Radio and Speech at Loyola and through his 
daily contact with Father O'Leary is in touch with the operation of the 
- | station. He also has close contact with Dr. Bonomo of the University, 
° : who is Educational Director of WWL. i 

Father Doyle will also advise with Mr. Leo Zinser, who will be 
Educational Director of the proposed television station. 

He has been appointed by the Board of Diréctors as Chairman 
=. of a committee to explore the practicability of establishing a Degree 

: Program in television parallelling the University's Department of 
Journalism. 
Name: Edward Allen Doyle, S. J. 
Date of Birth: July 14, 1914. 3 | 
Place of Birth: Columbia, S. C. : ” 


Parents: Alexander Calhoun Doyle, Major, U. S. army; Lillian 
Catherine Allen. 


Schooling: Post Grammar School, Fort Benning, Gealzio: 1921-23; 
Schofield Barracks School , Schofield Barracks, Honolulu, 


| 
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Territory of Hawaii, 1924-25; Logan School, Columbia, South % 
Carolina, 1925-26; St. Ephram School, Brooklyn, New York, : 
1926-27; St. Francis Xavier High School, New York, New York, 

1927-28; Aquinas High School, Columbus, Ohio, 1928-31 


—— Education: Georgetown University, 1931-35, Bachelor of Arts, 4 
cum laude; St. Charles College, Grand Coteau, Louisiana, L 
1935-38; Spring Hill College, Mobile, Alabama, 1938-40; St. 
Mary's College, St. Mary's, Kansas, 1943-47, Licentiate in 
Sacred Theology; The Catholic University of America, Washing- 


ton, D. C., 1948-51. Doctor of Philosophy work completed in ‘ 
1952; Ph.D. degree awarded 1953. | 
Academic Appointments: Jesuit High School, New Orleans, Louisiana, | ; 


Teacher of Honors Course, 1941-43; Loyola University, New 

Orleans, Louisiana, Instructor in Philosophy, 1947; Dean of 

Faculties, Vice-President of Loyola University, Dean of the ) 
College of Arts and Sciences, Member of the Board of Direc- : 

tors, Associate Professor of Education, Member, Executive 

Committee, Graduate Division of Education, Loyola University, J 
1951. 


[1533] 
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Fraternities: Alpha Sigma Nu, National Honorary Jesuit Scholastic 
Society; Blue Key, National Honorary Fraternity; Kappa Delta 
Pi, National Education Fraternity. 


Organizations: Association of Collegiate Deans; Association of Deans “ 
of Jesuit Colleges; Executive Committee, National Catholic 
Educational Association; Louisiana College Conference; Execu- 
tive Committee, Children's Bureau, City of New Orleans. 


_ Publications; The Status and Functions of the Departmental Chairman 
in Liberal Arts Colleges, published in 1953 by the Catholica 
University Press; Lives of Jesuit Saints, The Southern Jesuit, 
1938-40. 


Special Honors in College: Athletic Achievements: Military award, 
outstan R.O.T.C. student, Georgetown University; Basket- 
ball, Baseball, Rifle Team. 


wa Special Fields of Study: Military Science and Tactics, Georgetown 
University, Thesis: Educational aspects of Military Training; 
Administration of Higher Education; minor field of study. 
Guidance, Philosophy of Education and Psychology, The Catholic 
University of America. 


Research Interests: Remuntsixe tom of Higher Education. 
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Current Research Projects: Faculty Handbook for University; Effi- 
ciency of student recruiting methods; Practical standards of 
evaluating ability of high school students for college work. 


| 
Offices Held: President, Louisiana College Conference, 1953-54; 
Executive Committee, Children's Bureau, City of New Orleans, 
1952-; Executive Committee, National Catholic Educational 
Association, 1951-; Vice-President , Board of Directors, 
Loyola University , 1951- 


Military Record: U. S. Infantry, July 14, ‘eeremay, 1940. Rank: 
2nd Lieutenant; Expert Marksman; Honor Coan Fort 
George T. Mead, Maryland, 1934. 
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Father Thomas J. Shields, S.J. , Member of Board of Directors 

Father Thomas J. Shields, S. J., former President of Loyola 
and former Faculty Director of Station WWL, acts in an advisory 
capacity to the present Faculty Director and Manager. Father Shields' 
association with WWL extends over many years. He ‘was daily in con- 
tact with the operation of the station for ten years. He is thoroughly 
familiar with the day to day operation of the station. : 

Father Shields visits WWL at least every two weeks to con- 


sult on policy and operation and will continue this close contact with the 


proposed television station. 
x 
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WWL COMPOSITE WEEK BREAKDOWN BY CLASSES 
FOR 1952, THE DATES BEING: 


February 4, 1952 
March 4, 1952 
April 2, 1952 

June 5, 1952 
August 1, 1952 
October 27,.1951 
wile a 30, 1951° 


as an 
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(1) Network commercial (NC) .. 55.35 


_ (2) Network sustaining (NS).... 6.07 
(3) Recorded commercial(RC) . 5.00 
(4) Recorded sustaining (RS)... 1.43 
(5) Wire commercial (WC) 

(6) Wire sustaining (WS) 

(7) Live commercial (LC) 

(8) Live sustaining (LS) 
(9) Total commercial 


(11) Complete total 
(12) Broadcast hours 


(13) No. of spot announce- 
ments (SA) 


(14) No. of non-commercial 
spot announcements (NCSA) 42 
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WWL COMPOSITE WEEK BREAKDOWN BY TYPES 
FOR 1953, THE DATES BEING: 


January 19, 1953 . 
March 31, 1953 
April 15, 1953 

May 7, 1953 

July 24, 1953 
September 13, 1953 
December 28, 1952 


Entertainment 





WWL COMPOSITE WEEK BREAKDOWN BY TYPES 
FOR 1952, THE DATES BEING: : 


February 4, 1952 | 
March 4, 1952 | 
April 2, 1952 

June 5, 1952 

August 1, 1952 

October 27, 1951 

December 30, 1951 


Entertainment 
Religious 
Agricultural 
Educational 
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WTPS | Exhibit 35 
New Orleans, Louisiana 


MONDAY... FRIDAY 


SIGN ON WTPS 
Weather Report i RISE AND SHINE (CONT'D) 
NEWS 


CAJUN COWBOY AND 
FARM REPORTS 
8:00 Weather Report 
8:00 
8:00 NEWS AND SPORTS 
CAJUN COWBOY (CONTD) 8:15 
8:15 THE EARLY BIRD 


Weather Report 
CAJUN COWBOY (CONT'D) 8:30 Weather Report 


8:30 
8:30 THE EARLY BIRD (CONT'D) 


CAJUN COWBOY (CONT'D) 8:45 


THE EARLY BIRD (CONT'D) 


Weather Report 

Weather Report 
NEWS 

TODAY'S TOP TUNES 
RISE AND SHINE 


| : TODAY'S TOP TUNES ; 
RISE AND SHINE (CONT'D) (CONT'D) 


Weather Report 
Weather Report 
: : TODAY'S TOP TUNES 
RISE AND SHINE (CONT'D) (CONT'D) 
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MONDAY... FRIDAY 
e #2 
‘¢ 9:45 11:45 i 
» | 9:45 TODAY'S TOP TUNES 11:45 REGAN'S RUMPUS 
: (CONT'D) | (CONT'D) 
$ 10:00 Weather Report 11:55 : 
4 — 10:00 11:55 NEWS |. 
sia , 10:00 TODAY'S TOP TUNES 12:00 Weather Report 


12:00 : 
12:00 RECORD BREAKERS 


10:15 TODAY'S TOP TUNES 
(CONT'D) 12:15 : 
12:15 RECORD BREAKERS 


(CONT'D) 
10:30 Weather Report 
h 10:30 | 
~ 10:30 TODAY'S TOP TUNES 12:30 Weather Report 
12:30 | 
12:30 RECORD BREAKERS 
: (CONT'D) 
10:45 
b 3 10:45 TODAY'S TOP TUNES 
(CONT'D) : 
12:45 : 
12:45 RECORD BREAKERS 
q : (CONT'D) 
11:00 Weather Report ! 
¥ 11:00 | 
11:00 REGAN'S RUMPUS 1:00 | Weather Report 
1:00 
1:00 | RECORD BREAKERS 
* | (CONT'D) 
11:15 : ee 
11:15 REGAN'S RUMPUS : Bei. 
(CONT'D) : 
| 1:15 : 
1:15 RECORD BREAKERS 
P | (CONT'D) 
11:30 Weather Report 3 ; 
11:30 > a : cy 
#11:30 REGAN'SRUMPUS © : : | 
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MONDAY. .. FRIDAY 


Weather Report 

RECORD BREAKERS 
(CONT'D) 

RECORD BREAKERS | 
(CONT'D) 

Weather Report 

RECORD BREAKERS | 
(CONT'D) 

RECORD BREAKERS 
(CONT'D) 

Weather Report 

RECORD BREAKERS | 
(CONT'D) 


RECORD BREAKERS | 
(CONT'D) 


Weather Report 


GUY, GAL & BAND 


GUY, GAL & BAND 
(CONT'D) 


Weather Report 
BE MY GUEST 


BE MY GUEST (CONT'D) 


Weather Report 


BE MY GUEST (CONT'D) 


BE MY GUEST (CONT'D) 


Weather Report 


BAND OF THE DAY 


BAND OF THE DAY 
(CONT'D) 


Weather Report 


ENROUTE ON RECORD 


BING CROSBY- 
Bar None Ranch 
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MONDAY... FRIDAY 
#4 
Weather Report 


ENROUTE ON RECORD . 
(CONT'D) 7:30 940 PARTY (CONT'D) 


Weather Report 


ENROUTE ON RECORD 7:45 940 PARTY (CONT'D) 
(CONT'D) : 


ENROUTE ON RECORD 17:55 NEWS _ 
(CONT'D) | 
Weather Report 


CLASSICAL MUSIC 
Weather Report ! 


NEWS :30 | CLASSICAL MUSIC (CONT'D) 


te OO OS 
anod & 


:15 PUBLIC SERVICE PROGRAM 
CLASSICAL MUSIC (CONT'D) 
Weather Report | 


6: 
6: 
6: 
6: 
6 
6: 
6: 
6: 


Cw & 
ooo 


| CLASSICAL MUSIC (CONT'D) 
DINNER DATE : 
Weather Report 


NEWS 


DINNER DATE (CONT'D) SPORTS SUMMARY 


PUBLIC SERVICE PROGRAM 
Weather Report | 


940 PARTY Weather Report 
NIGHTHAWK 


940 PARTY (CONT'D) : 
NIGHTHAWK (CONT'D) 
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MONDAY... FRIDAY 
#5 


11:00 Weather Report 
11:00 
11:00 NIGHTHAWK (CONT'D) 


11:15 
13:15 NIGHTHAWK (CONT'D) 


11:30 Weather Report 
11:30 
11:30 NIGHTHAWK (CONT'D) 


11:45 
11:45 NIGHTHAWK (CONT'D) 


11:55 
11:55 NEWS 


12:00 Weather Report 
12:00 SIGN OFF WTPS 





= 
“2 
v. ¥ 
¥ *« ant — 3}. a ; x & : on a 
> SS Oe. gs SS Ce i a 2 3f4 
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W.T.P.S. 


6:00 
6:00 
6:00 
6:00 
6:05 
6:05 


SIGN ON WTPS 
WEATHER REPORT 


NEWS 
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CAJUN COWBOY AND 


FARM REPORTS 


CAJUN COWBOY 


WEATHER REPORT 


CAJUN COWBOY 


CAJUN COWBOY 


WEATHER REPORT 


NEWS 


RISE AND SHINE 


RISE AND SHINE 


WEATHER REPORT 


RISE AND SHINE 


RISE AND SHINE 


SATURDAY 


8:00 
8:00 
8:00 
8:00 
8:15 
8:15 


[2897] 


WEATHER REPORT 


NEWS AND SPORTS 


THE EARLY BIRD 


WEATHER REPORT 


THE EARLY BIRD 


THE EARLY BIRD 
WEATHER REPORT 
| 


TUNES FOR TOTS 


TUNES FOR TOTS (CONT'D) 


WEATHER REPORT 
AUNT JANE LETTER CLUB 


ADVENTURE IS YOUR 
HERITAGE 


WEATHER REPORT 
SAT. MORNING SERENADE 


SAT. MORNING SERENADE 


WEATHER REPORT 


7 


SAT. MORNING SERENADE 
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SAT. MORN. SERENADE 1:15 


WEATHER REPORT 


PLATTER PARADE 


PLATTER PARADE 


WEATHER REPORT 


PLATTER PARADE 


DEPT. OF EDUCATION 
(TP) 
WEATHER REPORT 


NEWS 


HIGH TIME 
WEATHER REPORT 


HIGH TIME — 


HIGH TIME 
WEATHER REPORT 


CIRCLE MATINEE 


1:15 


1:30 
1:30 
1:30 
1:30 


1:45 


CIRCLE MATINEE 


WEATHER REPORT 


CIRCLE MATINEE 


CIRCLE MATINEE 
WEATHER REPORT 


MUSIC SHOP 


MUSIC SHOP 


WEATHER REPORT 


MUSIC SHOP 


MUSIC SHOP 


WEATHER REPORT 


MUSIC SHOP 


MUSIC SHOP 
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SATURDAY 
WEATHER REPORT 


MUSIC SHOP 


MUSIC SHOP 


WEATHER REPORT 


MUSIC SHOP 


MUSIC SHOP 


WEATHER REPORT 


MUSIC SHOP 


MUSIC SHOP 
WEATHER REPORT 


MUSICAL MERRY-GO- 
ROUND 


MUS. MERRY-GO-ROUND 
WEATHER REPORT 


MUS. MEET -G5-ROYND 


o. Si , > Zz 
ba ted e & ~ 
; 5 : ye 


SPORTS SUMMARY 
WEATHER REPORT 
NEWS : 

THE U. Ne STORY 
WEATHER REPORT 
JOBMAN _ 


SAFETY TALK 


FREEDOM STORY 
WEATHER REPORT 


940 PARTY. 
940 PARTY 
WEATHER REPORT 


940 PARTY | 


940 PARTY 


NEWS 
WEATHER REPORT 


CLASSICAL MUSIC 
£ 


BEST COPY AVAILABLE 
from the original bound volume 
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CLASSICAL MUSIC 


WEATHER REPORT 


CLASSICAL MUSIC 


CLASSICAL MUSIC 


WEATHER REPORT 


CLASSICAL MUSIC 


CLASSICAL MUSIC 


WEATHER REPORT 


CLASSICAL MUSIC 


CLASSICAL MUSIC 


WEATHER REPORT 


NEWS AND SPORTS 


NEW ORLEANS NIGHTHAWK 


WEATHER REPORT 


NIGHTHAWK 


NIGHTHAWK 


WEATHER REPORT 


NIGHTHAWK 


WEATHER REPORT 


NIGHTHAWK 


NEWS 


WEATHER REPORT 
SIGN OFF WTPS 
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SUNDAY...... (1) | 
7:00 SIGN ON WTPS 9:00 WEATHER REPORT 
7:00 WEATHER REPORT 9:00 : 
7:00 9:00 i 
7:00 NEWS 9:00 FIRST UNITARIAN CHURCH 
7:05 | 
7:05 ORGAN PORTRAITS 9:15 | 
9:15 ADVENTURES IN RESEARCH 
9:30 WEATHER REPORT 
9:30 | 
9:30 | 
7:15 9:30 CHRISTOPHERS' PROGRAM 
7:15 ORGAN PORTRAITS 9:45 ! 
9:45 EXCURSIONS IN SCIENCE 
10:00 WEATHER REPORT 
10:00 | 
10:00 : 
7:30 WEATHER REPORT 10:00 THEOSOPHY 
7:30 | 
7:30 10:15 ! 
7:30 GOOD MORNING MUSIC 10:15 SUNDAY MORN. SERENADE 
7:45 10:30 WEATHER REPORT 
7:45 GOOD MORNING MUSIC 10:30 | 
10:30 ! 
10:30 SUNDAY MORN. SERENADE 
8:00 WEATHER REPORT ! 
8:00 : 
8:00 10:45 : 
8:00 NEWS 10:45 SUNDAY MORN. SERENADE 
8:05 | 
8:05 WESTMINSTER CHOIR - | 
11:00 WEATHER REPORT 
11:00 | 
8:15 11:00 SUNDAY SERVICES 
8:15 MOMENTS WITH THE : 
MASTER 12:00 WEATHER REPORT 
8:30 WEATHER REPORT 12:00 3 
8:30 12:00 i 
8:30 12:00 CHRISTIAN BROTHER- 
8:30 SUNDAY COMICS ? : 


eo + 


HOOD HOUR 


2 j ¥: a ai a “7 - 


BEST COPY AVAILABLE 
from the original bound volume 
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WEATHER REPORT 


RECORD BREAKERS 


RECORD BREAKERS 


WEATHER REPORT 


RECORD BREAKERS 


RECORD BREAKERS 
WEATHER REPORT 


RECORD BREAKERS 


RECORD BREAKERS 


WEATHER REPORT 


RECORD BREAKERS 
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RECORD BREAKERS 


WEATHER REPORT 


RECORD BREAKERS 


RECORD BREAKERS 


WEATHER REPORT 


TURNTABLE TIME 


TURNTABLE TIME 


WEATHER REPORT 


TURNTABLE TIME 


TURNTABLE TIME 





4:00 
4:00 
4:00 
4:00 
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SUNDAY...... (3) 
WEATHER REPORT 6:00 
6:00 
6:00 
MUSIC TO RELAX 
6:15 
6:15 
6:30 
6:30 
6:30 
MUSIC TO RELAX 6:30 
WEATHER REPORT 
MUSIC TO RELAX 
7:00 
7:00 
7:00 
MUSIC TO RELAX 7:00 
WEATHER REPORT 
SUNDAY SURPRISE 
7:15 
7:15 
SUNDAY SURPRISE 
7:30 
7:30 
7:30 
7:30 
WEATHER REPORT 
SUNDAY SURPRISE 
7:45 
7:45 
7:55 
SUNDAY SURPRISE 7:55 


i [2903] 


WEATHER REPORT 
| 
NEWS 


LET THERE BE LIGHT 
WEATHER REPORT 


SUNDAY SURPRISE 


WEATHER REPORT 


MUSICAL THEATRE 





MUSICAL THEATRE 
WEATHER REPORT 


MUSICAL THEATRE 


MUSICAL THEATRE oe 


NEWS 
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9:00 


9:30 


10:00 


10:00 
10:00 
10:05 
10:05 


10:15 
10:15 


10:30 
10:30 
10:30 
10:30 


10:45 
10:45 
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SUNDAY...... (4) 
WEATHER REPORT | 11:00 WEATHER REPORT 
11:00 
11:00 
CLASSICAL MUSIC 11:00 NIGHTHAWK 
CLASSICAL MUSIC 11:15 
11:15 NIGHTHAWK 
CLASSICAL MUSIC 
11:30 WEATHER REPORT 
11:30 
11:30 
11:30 PASTOR'S STUDY 
CLASSICAL MUSIC | 12:00 WEATHER REPORT 
12:00 
12:00 SIGN OFF WTPS 
WEATHER REPORT 
NEWS 
METROPOLITAN SAFETY 
COUNCIL TALK 
NIGHT HAWK 
WEATHER REPORT 
NIGHTHAWK 
NIGHTHAWK 





_ 





Fora 
Roca “Sama Ne. $2-f016.7 
United Stetes of Amrice 


Federal Commmications Commiasicn 
‘APPLICATION FOR RENEWAL OF BROADCAST STATION LICENSE 
(Revised 6-16-48) 

INSTRUCTIONS 


A. This form is to be used ia ell cases when epplying for 
, Renewal of Broedcast Station Licensee. It consists of this 
part, Section J, and the following sectiam: 


Section II, Renewal Applicetian Baginsering Data 
Secticn IV, Statement of Program Service of Breadcent Applicent 


B. Prepare end file three copies of tlds fore and ell ex- 
| hibits ead swear to one copy. File with Federal Coumsni- 
cations Commission, Washington 25, D. C. 


C. Nember exhibits serielly in the space provided ia the 
| bedy of the form and list each exhibit in the spece pro- 

' wided ea the beck of thie sheet. Date each exhibit and 
each aatenna pattern. 


D. The nem» of the applicant must be steted exactly as it 
eppears oe the curreat license. 


I. Information called for by this epplication which is al- 
ready oa file with the Commission need not be refiled in 
| this epplicatioa provided (1) the information is now oa 
| file im another application or FOC fore filed by or on be- 
half ef this epplicent; (2) the information is identified 
| fully by reference to the file number (if any), the FCC 
| form member, and the filing dete of the application or 
other fore conteining the information and the page or pera- 
' graph referred to, and (3) efter making the reference, the 
applicant states: ‘No change since date of filing.”’ Any 
i euch reference will be considered to incorporate iato this 
| application all iaformetion, confideatial or otherwise, 
coateined in the epplicetion or other form referred to. 
| The iscorporated application or other form will thereafter, 
in its eatirety, be open to the public. 


‘F. This applicetion must be executed by epplicant, if an 
individual; by a partner of applicant, if a partnerabip; 
i by am officer of applicant, if a corporation or association; 
| oe by attorasy of appliceat omly under conditions shown in 
: Section 1.303, Rules Releting to Organization and Practice 
| and Procedure, in which event satisfactory evidence of dis- 
: ability of appliceat or his absence from the Continental 
: United States end authority of attorney to act must be 
submitted eith applicetioa. 


“G. BE SURE ALL NECESSARY INFORMATION IS FURNISHED AND ALL 

' PARAGRAPHS ARE FULLY ANSWERED. IF ANY PORTIONS OF THE 

' APPLICATION ARE NOT APPLICABLE, SPECIFICALLY SO STATE 

| DEFECTIVE OR INCOMPLETE APPLICATIONS MAY BE RETURNED WITH- 
QUT CONS IDERATION. 


JA. 45 — 2912 


Nem end post office eddrees of applicant (See Inetructian D) 


THE TIMES-PICAYUNE PUBLISHING COMPANY 


601 North Street 
New Orleans, 
Send sotices end commmications to the fol lowing-nemed 
perem et the post office eddress indicated: 


2. Ie epplicant or any pereon Yeo ("} No &&] 
directly or indirectly controlling 
applicant, party to e suit in any Federal Court involving the 
g@onopolizing, or an ettempt to monopolize redio cammmication 
directly of indirectly through control of the aanufecturer or 
sale of radio apparetus, by exclusive traffic errangeaents, 
or by any other means, or of using unfeir methods of compe - 
tition? 
1% the enewer 1s ‘* Yes", attach as Exhibit No. e full 
description of the proceeding, identifying the court end 
showing where records of the proceeding aay be obtained 
(See Section 313 of the Communications Act of 1934). 

See Exhibit No. I 
3. Attech es Exhibit No. Ba detailed balance sheet of 
the epplicent as at the close lof e month within 90 deys of the 


dete of this epplicetion. 
Yes No Oo 


4. Ia the information shom in 
epplicant’s lest Annual Omership 
Report (F.C. C. Form 323), and the applicent’s succeeding 
Interim Ownership Reports (F.C. C. Form 323-A) true and 
correct as of this dete? 
| 
If the enewer is “No”, attech as Exhibit No. an 
interim report supplying full! information to bring such dete 
up-to-dete. 


5. Amy change io 
of the applicant? 


the citizenship 


6. Is the applicant « representa- 
tive of an elien or foreign government? 


7. List below other businesses in whach the epplaicant or ¥# 
any officer, director, of principal stockholder (any person 
owning 25% or more of applicant’s stock) has a 25% or sore 
interest. List elso any radio station other than the sta 
tion which ia the subject ofi this application in which any 
of the above named persons have any interest, end the nature 
and extent of their interest in the broedcast station. 


by) | 


sfgporerr I b. 
ee | 


BEST COPY AVAILABLE 
from the original bound volume 





J.A. 46 29143 


re, 
The epplicent waives any claim to the use of any particular frequency or of the ether es ageinst the reguletory power of the 
United States beceuse of the previous use of the seme, whether by license or otherwies, and ts e renewal of its exist- 
ing license in accordance with thie application. (See Section 304 of the Communications Act of 1934) 


ae . () 


The applicant represents thet this application is not filed for the purpose of impeding, obstructing, or delaying determina, 
tion on any other application with which it may be in conflict. 


t 
All the atetemants sede in the applicatian and etteached exhibits are considered materiel representations, and all the 
exhibits ere e material pert hereof and are incorporated herein as if set out in full in the applicetion. 


The applicant, or the undersigned om the applicant's behalf, atetes thet he hes endeavored to supply full and correct in- 


formation as to all matters which ere relevant to this application and that he hes done so es to ell matters within his 
oun imosiedge. 


Dated this 29 aay of _ PUY gd 
. THE TIMES-PICAYUNE PUBLISHING COMPANY 
(Neme of epplicent) 


F. Tins, JP oy Pres 
i eee, - 
Subecribed and sworn to before 


wis LOM pay t hy, 952 EAM Ents. 
Notary Public 


public’s see] aust be effixed where the 
law of juriedicticn requires, otherwise state 
the lew does not require seal.) 


My ccymission expires 


*poeIts furnished as required by this fore: 


Section end Pere.| Nese of officer of employee (1) by whom or (2) uncer Officiel title 
No. of Form whoee directicn exhibit wes prepered (show which) 


President 
s 2 
8 8 
# ® 


: 
wu 1 n 4 
wo the PRE ¥ - i? me / . o ‘ 
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(1) 


(2) 


(3) 


14) 


1s) 












The replies to the following questions constitute « representation of programming policy u 
considering the opiicarie Tt is not expected that licenses will or can oder tations ly in day-to-day operation to the rep- 
| eae pee here made pssppanck Bsc rogp Meat prgerge will comatitute, in 

application, time care to ret f the li thet - 
, eee eee g age Ea ge prerers ion 0 replies s0 ur will reflect eccurately appli 





the present authorization, I bag openin and closing time 
and total hours for week 


6 AM to midnite, Monday thru Saturday. 
7 AM to midnite Sunday 
125 hours. 


2. 0.State for the composite week the percentage of time which 
to to equal 100%) 


(6) Discussion (include here forua, 055 


h(7) Talks (include here all conver- 1.7, 


cs) Educational, other 28 
ics) Sports events 18.5% | (9) Sports # | 50d 


STATEMENT OF PROGRAM SERVICE 
OF BROADCAST APPLICANT 





| 
which the Cosmission will rely in 


part, the basis upon which the Comission acts on 


Both aia Pe are to be completed by all applicants except that television sa tae ere to enewer only pera, 


This Section is divided into two parts. Paragraphs ] to 4 of the firat pert in tum ere | | divided into a left-hand column 
which pertains to past operation end e right-hand colum which perteins to proposed operstion. licents for new stations 
are to fill inanly the right-hend column while epplicants for aut horiraisens for existing stations i.e., renewal of license, 
assignment of license, or transfer of control) ere to fill in both colums. 


Program date on peat tformance are to be based on the ager week for the year crecebing. the date of application exc 
in the case of renewal applications where the year prec: iration date of the existing license ia to be used. 
days comprising the composite week of each year oil re Pedy cs public notice on or about November 15th of thet year. 


pig oe classificetions incident to the replies to Paragraphs 2, 3, and 4 below, ate to be in accordance with the definitions 
on 4 of this Section. 













State actual minimum weekly schedule of operation under State minimum weekly schedule of operation proposed by 


licensee, permittee, assignee or transferee, giving opening 
and closing time and total ‘hours for weekdays and Sunday. 


6 AM to midnite Monday thru Saturday 
7 AM to midnite Sunday 
125 hours | 


b.State the percentage of time to be devoted to each of the 
following types of programs for @ proposed typicel week of 
operation under the authorization requested (totels to equal 
100%). Attech program schedule for this proposed typice] week. 


See Exhibit IV. 


(1) Entertainment (anclude here all 
progrems which are intended pri- Tha? 
marily as entertainment, such as 
music, drama, variety, comedy, 
quiz, breakfast, children’ s, ete. ) 


ays and Sunday. 
















st Sa to each of the follovine t types of programe (totale 



























Entertainment (include here all 58 
programs which are intended pri- 
marily as entertainment, such as 
music, drama, variety, comedy, 
quiz, breakfast, children’s, etc.) 










Religious (include here ell ser- 202, 
mons, religious news, music, 
and drama, etc. 


Religious (include he her¢ all ser- 
mons, religious news, music, 
and drama, etc.) | 















Agricultural (include here all 302, 
programs containing farm or mar- 

ket reports or other information 

specifically addressed to the 

agricultural populetion) 


(3) Agricultural (include) here all 
programs conteinang farm or mar- 
ket reports or other information 
specafically addressed to the 
agricultural population) 


Educational (include here pro- 
grams prepared by or in behelf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(6) below) 










Educational (include bene pro- 
gtams prepared by of in behalf __ 
of educational organizations, 
exclusive of discussion: programs 
which should be classified under 
(6) below) 


News (include here news reports 10.6, 
and commentaries) 





News (include here news reports 
and commentaries) 





Discussion (include here forum, 


pene! end round-table programs) panel and round-table programs) 





(7) Talks (include here all conver- ia 
sation programs which do not fall 


under Pointie(2), (3). (4). (5). 
or (6) ebovG@i} inc Luding sports) 


(8) Educat§ 9 other 









sation programs whach do not fell 
under Points (2), (3), (4). (5). 
or (6) above, including sports) 











19 tihiiaces Gort. & Public Service el 

















; om i . 
Davadang the broadcast week ynto 15 m e periods, rectice of the station will be with res- 
xpecafy Lelow the number of 14'; minute periods within such all 
15 minute periods during the composite week in which were 
broadcast (exclusive of non-commerciel spot announcements, 
call letter announcements and promotional announcements for 


sustaining programs): No. of 14 minmte 


periods 
168 


18 


(1) No spot anmmouncements or 
camercial continuity 


(2) Qne spot announcement 


(3) Two spot announcements 


45 


(4) Three spot announcements 
(5) Four spot announcements 
(6) Five or more spot announcements 


Tote] number of 14% minute 322 
periods 
State the number of spot announcements (exclusive of nen-cam- 
mercies] spot end cal] letter announcements, and o 
enncuncenents for susteining programs) broedcast during the 


minute in le 
10 exceed i min. ia sold. 


deys 
8 a.m. to 6 p.m. segment, 35 hours for the 6 p.m. to il p.m. 
end 8 e.m. for the third sequent). The percentages in 
ef operating hours for the seven deys. 


The exact nuaber of spot enmmouncaments should be stated, including those broedcast within participating programs, bet excluding 
call letter enmmouncements (call letters end location)! end promotional announcements for sustaining programs. 


NOTE: The purpose of the following tabulation is to enable the Commission to secure quantitative deta es to the proportion of 
time (to be) devoted to the various classes of programs. The function of each cless of pres es part of a diversified 
structure is discussed in the Commission’s Report of March 7, 1946, entitled “Public ice Responsibility of Broadcast Li- 


censees”. 


ite week which e 
fo arin cemen 


of the opere heures 
operation, 70° “sri Be the 


a. State the percentage of time which was devoted to each of 
the following clesses of programs during the composite week. 


an he AALS 


6 p.m. All 
11 p.a. other 


b. Show in the table below the percentage of time proposed to 
be to each of the following clesses of programs dering 
@ proposed typical week of operation. 


8 6.8.- 
6 p.a. 


(1) Network comercial (nc) led 
(2) Network sustaining (vs) 097 
(3) Recorded comarciel(nc) 2208 
(4) Recorded sustaining(ns) 2406 
(5) Wire comercie! (0c) 
(6) Wire sustaining (3) 
(7) Live comercial (10) 
(8) Live sustaining (LS) 


(9) Tote] comercial 
(1434547) 


(10) Tetel eusteining 
(2444648) 


(11) Complete Tote) 
(12) Actual broadcast hours 70__ 


(13) No. of spot emnounce- 
' munts (SA) SAT 


13.6 
Moh 
Leh 


ERED EERE 


Vi 
wi 
e 

“ds 


> ( 
: 


(14) No. of non-commercial nvr 
Sopot ennouncementa( NCSA) 


* (23) (12) 


(17) (52) 


(1) Network comercial (NC) —— 

(2) Network susteining (NS) ——_ 

(3) Recorded commerciel (RC) 

(4) Recorded sustaining( Ra) 220d 
| (S) Wire comercial (0c) 

(6) Wire sustaining (¥s) 

(7) Live commercial (LC) 

(8) Live sustaining (LS) 


(9) Tote) comercial 
(1434547) 


(10) Tote] sustaining 
(2444648) 36.0 
(212) Complete Total Bo. 
(12) Proposed broadcast hours 
(13) No. of eancunce- 
aka (0. 


400 


(14) Ne. of nen-comerciel 





, * ISA's bepadcast by WIPS bu}, not Loggely 


4. iy 9 


[2917] 
49 
[2916] 
EXHIBIT IV 


PROPOSED SCHEDULE OF OPERATIONS OF WTPS 


BASED ON CURRENT PROGRAMMING AND SEASONAL CHANGES 








[2917] | 
MONDAY THRU FRIDAY | 
6:00 AM SIGN-ON : 
6:00AM NEWS : 
6:05 AM CAJUN COWBOY AND FARM REPORTS | 
7:00AM NEWS : 
7:05 AM ‘RISE AND SHINE : 
8:00 AM NEWS AND SPORTS 
8:15AM THE EARLY BIRD | 
9:00AM TRY IT SOMETIME : 
9:15AM MUSIC SHOP | 
10:00 AM MUSICAL GRAB BAG 
10:30AM POP BANDSTAND 
11:00AM REGAN'S RUMPUS 
12:00N § NEWS 
12:15PM DO YOU REMEMBER? 
12:30 PM HIGH TIME 
1:00 PM CIRCLE MATINEE 
2:00 PM WTPS SCORE BOARD 
3:30 PM TELEPHONE TIGER 
4:30 PM WTPS BANDSTAND 
5:00 PM TUNES FOR TOTS 
5:15PM BING CROSBY SINGS 
5:30 PM LATIN RHYTHMS | 
5:45 PM MINDY CARSON SHOW : 
6:00 PM SPORTS AND NEWS ! 
|. , O15 PM THE STARS SING ! 
Pe : | 
; } - MEL AL . e + Qe -" #., % Re we | cs ? > 4 
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9:00 PM 


9:30 PM 


10:00 PM 
10:15 PM 
11:30 PM 


11:55 PM 
12:00 M 


50 
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MONDAY THRU FRIDAY 
ont ad. 


MONDAY ADVENTURE IS YOUR HERITAGE 
TUESDAY. ... LOUISIANA DEPARTMENT OF EDUCATION 
WEDNESDAY.IT'S THE TOPS 
THURSDAY. ..METROPOLITAN SAFETY TALK 

NAVY STAR TIME 


VIC DAMONE 


BASEBALL PARTY or 
940 PARTY 


BASEBALL GAME or 
BASEBALL PARTY or 
940 PARTY 


BASEBALL GAME or 

BASEBALL PARTY or 

940 PARTY or 

NEW ORLEANS SYMPHONY (TUESDAY) 


BASEBALL GAME or 
LET'S DANCE or 
NEW ORLEANS SYMPHONY (TUESDAY) 


BASEBALL GAME or 
LET'S DANCE or 
TULANE UNIVERSITY PROGRAM (TUESDAY) 


NEWS 
NEW ORLEANS NIGHT HAWK 


NEW ORLEANS NIGHT HAWK or 
PASTOR'S STUDY (WEDNESDAY) 


NEWS 
SIGN-OFF 


[2919] 
SATURDAY ONLY 
SIGN-ON 
NEWS 
COUNTRY¥ CORNER AND FARM REPORTS 
NEWS “% 


~ 


RISE AND SHINE 





8:00 AM 
8:15 AM 
9:00 AM 
9:30 AM 
9:35 AM 
9:45 AM 
10:00 AM 
10:15 AM 
10:45 AM 
11:00 AM 


11:30 AM 
11:45 AM 
12:00 N 
12:15 PM 
1:00 PM 
2:00 PM 
4:00 PM 
4:15 PM 
4:30 PM 
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SATURDAY ONLY 
ont'd. 


NEWS AND SPORTS 

RISE AND SHINE 

DISCUSSION : 
TRAFFIC SAFETY i 
MUSICAL INTERLUDE 
PIANO MOODS 

RENT OFFICE QUIZ 

MUSIC FOR AMERICA 

AUNT JANE'S LETTER CLUB 


QUIZ-BEE (DURING SCHOOL TERM) or | 
LITTER NIPPER STORY TIME (VACATION) 


TEEN TIME ! 
GUEST STAR 
NEWS 

HIGH TIME 
CIRCLE MATINEE 
WTPS SCOREBOARD ; 
FRANK SINATRA | 
PATTY PAGE 
HARRY JAMES 


[2920] 
SPORTS SUMMARY 

MUSICAL MERRY-GO-ROUND 
NEWS AND SPORTS 


HERE'S TO VETS 
FRANK DE VOL 
PEGGY LEE 


BASEBALL PARTY or & | 
940 PARTY 7 | 
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8:00 PM 


9:00 PM 


10:00 PM 
10:15 PM 
11:55 PM 
12:00 M 


7:00 AM 
7:00 AM 
7:05 AM 
7:30 AM 
8:00 AM 
8:15 AM 
8:30 AM 
8:45 AM 
9:00 AM 
9:30 AM 
9:45 AM 
10:00 AM 
11:00 AM 
12:00 N 
12:05 PM 
12:15 PM 


jm. 12:30 PM 


ee 
ro 
x 
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te 


1:00 PM 
1:30 PM 
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SATURDAY ONLY 
ont da. 


BASEBALL GAME or 
BASEBALL PARTY or 
940 PARTY 


BASEBALL GAME or 
LET'S DANCE 


NEWS AND SPORTS 

NEW ORLEANS NIGHT HAWK 
NEWS 

SIGN-OFF 


[2921 ] 
SUNDAY ONLY 

SIGN-ON 

NEWS 

ORGAN PORTRAITS 

CHRISTIAN BROTHERHOOD HOUR 

NEWS AND SPORTS 

MOMENTS WITH THE MASTER 

JO STAFFORD 

EVELYN KNIGHT SHOW 

SUNDAY COMICS 

TONY MARTIN 

ADVENTURES IN RESEARCH 

SUNDAY MORNING SERENADE 


ST. PAUL'S EPISCOPAL CHURCH SERVICES 


NEWS 

LEAGUE OF WOMEN VOTERS 
EXCURSIONS IN SCIENCE 
TURNTABLE TIME 

SUNDAY “BANDSTAND 


SUNDAY BANDSTAND or 
BASEBALL PARTY 


de 
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BEST COPY AVAILABLE 


re 





[2923] 


53 
SUNDAY ONLY 
ont'd. 


2:00 PM §WTPS SCOREBOARD or 
BASEBALL GAME 


| 4:30 PM OLD HOMESTEAD HOUR or 
> BASEBALL GAME 


* 5:00 PM CURTIN CALLS or 
BASEBALL GAME 


| 5:30 PM DAY AND COMPANY or : 
~ 4 BASEBALL GAME i 





[2922] 
6:00 PM NEWS AND SPORTS 
6:15 PM DINAH SHORE 
6:30 PM MELODY MAGIC 
7:00 PM DISCUSSION 
7:30 PM PROUDLY WE HAIL i 
3 8:00 PM =‘ THIS IS JAZZ : 
8:30 PM LIBRARY MUSIC HOUR 
9:00 PM LET'S DANCE 
10:00 PM NEWS AND SPORTS 
10:15 PM NEW ORLEANS NIGHT HAWK 
11:30 PM PASTOR'S STUDY 
11:55PM NEWS 
12:00M  SIGN-OFF 


2 








[ 2923 ] 
EXHIBIT IV-b. : 
This station will always be anxious and willing to make time avail- 4 
able for the discussion of public issues. Whenever we have been 





approached in the past and whenever we will be approached in the future, . z 
it is our policy to make available the best possible time for the discussion. balk. 

a- of any civic matter. In programs of this type, it is felt that, when pos- 
A sible, both sides concerning any issue should be allowed to present their c 
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BEST COPY AVAILABLE 


from the original bound volume 
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views during the same broadcast period. When this is not practicable, 
this station will gladly furnish rebuttal time for those with opposing 


views. 


[2924] 
EXHIBIT IV-c. 

3 to 3.5 hours of Newscasts, each followed by approximately 5 
seconds of ''For complete coverage of all the News, etc. , read your 
Times-Picayune" -- or, ''New Orleans States". 

Same for past license period. 


| 2947 ] 
Loyola University 
Exhibit 50 

FEDERAL COMMUNICATIONS COMMISSION 
Docket No. 8936 
EXHIBIT No. 50 - LOYOLA 
Date: Oct. 11, 1954 
Reporter: Cochran 


List of all directors of Loyola University from 
January 1, to date, showing name, 


birthplace, date of appointment, date 
and reason for termination of office. 


Reverend Thomas J. Shields, S.J. was appointed President of 
Loyola University August 2, 1945 and continued as such until he was 
succeeded by Very Reverend W. Patrick Donnelly, S.J., March 25, 
1952. Father Donnelly is the incumbent. Thereafter, on September 9, 
1953, Father Shields was appointed a director and he now continues as 
such. Father Shields was born in New Orleans, Louisiana; Father 
Donnelly in Augusta, Georgia. 

Reverend A. W. Crandall, S.J., was appointed Vice President 
September 1, 1942, and continued as such until August 7, 1950, at 
which time he was succeeded by parece George Bergen, S.J. 
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55 [2992] 
Father Bergen served until January 26, 1952, when he was succeeded 
by Reverend Edward A. Doyle, S.J., the incumbent. Father Crandall 
was born in New Orleans, Louisiana. Father Bergen was born in 
Philadelphia, Pennsylvania and Father Doyle in Columbia, South 
Carolina. 

Reverend Thomas A. Carey, S.J., was a Secretary April 
10, 1939, and served until July 11, 1949 when he was succeeded by 
Reverend John J. Fuss, S.J., the incumbent. Father Carey was born 
in | 


[2948] | 
New Orleans, Louisiana, Father Fuss in Macon, Georgia. 

Reverend Theodore A. Roy, S.J., was appointed Treasurer, 
November 20, 1947 and continued as such until his death, February 26, 
1954. He was succeeded April 6, 1954 by Reverend Aloysius B. 
Goodspeed, S.J., the incumbent. Both Father Roy 7“ Father Goodspeed 
were born in New Orleans, Louisiana. 

Reverend W. D. O'Leary, S.J., was appointed a =e of the 
Board of Directors on September 27, 1947 and continues as such. He 
was born in Augusta, Georgia. | 

Reverend James F. Whelan was appointed a member of the Board 
of Directors on September 9, 1953 and continues as ‘such. He was born 


in New Orleans, Louisiana. | 


[2981 ] 


STATEMENT OF OBJECTIONS OF THE TIMES-PICAYUNE 
PUBLISHING COMPANY TO THE POINTS OF RELIANCE AND 
THE DIRECT AFFIRMATIVE EVIDENCE OF LOYOLA UNIVERSITY 


[2992] : 

39. Exhibit 37 - This entire exhibit consisting of a copy from the | 
Commission's files of portions of the most recent license renewal ap- 
plication for Station WTPS filed by the Times-Picayune is tendered, 








[2992] 

| 56 
according to Loyola's correlation, page 3, as being relevant and 
material to point of reliance 2 which it has advanced under the heading 
Background and Experience in the Loyola Revised Statement (Points of 
Reliance). Loyola point of reliance 2 asserts a superiority for Loyola 
in its knowledge and sensitivity to needs of the New Orleans Community. 





Exhibit 37 is irrelevant and lacking in probative value under this 





Loyola point of reliance since as is well-known the programming 
portions of Section IV are concerned in all significant respects with a 
purely quantitative program analysis whereas the Loyola point of 
reliance requires qualitative proof. Moreover, no comparative finding 
could be made by the Examiner on the basis of 














[2993] 
Exhibit 37 since the composite week analysis contained therein is based 





on the year 1951 and no comparable data for Loyola has been tendered. 


[3013] 
: TIMES-PICAYUNE EXHIBIT NO. V 
COPY AFFIDAVIT 
STATE OF LOUISIANA 
PARISH OF ORLEANS 
& | BEFORE ME, the undersigned authority, a Notary Public, duly 
commissioned and qualified within and for the Parish and State aforesaid, 
personally came and appeared HENRY F. WEHRMANN, 2 resident of 
2307 Octavia Street, City of New Orleans, State of Louisiana, who being 
by me first duly sworn, deposed and said that: 
He has been connected with the Times-Picayune Publishing Company 
continuously since October, 1934, and has been General Manager of Radio 





hs, Station WTPS since December, 1946. 
wee The attached exhibit, marked for identification, WEHRMANN - 
“44s WPS - COMPOSITE WEEK 1954, and initialed by me, Notary, is a true 
3 ad representation to the best of his knowledge, information and belief of 
a rs s 






57 


the percentage of commercial time, the percentage of sustaining time; 
the number of commercial announcements, the number of noncommercial 
announcements; the percentage of commercial programs; used by Radio 
Station WTPS in the Composite Week for 1954, as specified by the 
Federal Communications Commission. | 

/s/ Henry F. Wehrmann | 

FEDERAL COMMUNICATIONS COMMISSION 

Docket No. 8936 et al | 

EXHIBIT No. Times-Picayune No. V 

Date: 10/29/54 : 

Reporter: /s/W. J. 
Sworn to and subscribed before me this 7th day of October, 1954. 


(NOTARIAL SEAL) /s/ John G. Weinmann 
JOHN G. WEINMANN, NOTARY PUBLIC 


My Commission expires at my death. 


[3014] 


Wehrmann - WTPS - Composite Week 1954 
(initialed) JGW | 


WTPS 
Composite Week 1954 
Total Commercial Time 
Total Sustaining Time 
No. of spot announcements (SA) 


No. of non-commercial 
spot announcements (NCSA) 


Total Time of Commercial Programs 4:40 or 
Actual Broadcast Hours 


BEST COPY AVAILABLE 
from the origins! bound volume 





[3015] 
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COPY [3015] 
AFFIDAVIT 

STATE OF LOUISIANA 

PARISH OF ORLEANS 

BEFORE ME, the undersigned authority, a Notary Public, duly 
commissioned and qualified within and for the Parish and State aforesaid, 
personally came and appeared HENRY F. WEHRMANN, a resident of 
2307 Octavia Street, City of New Orleans, State of Louisiana, who being 
by me first duly sworn, deposed and said that: 

He has been connected with the Times-Picayune Publishing Company 
continuously since October, 1934, and has been General Manager of Radio 
Station WTPS since December, 1946. 

The attached exhibit, marked for identification, WEHRMANN - 
WTPS - COMPOSITE WEEK 1953, and initialed by me, Notary, isa 
true representation to the best of his knowledge, information and belief 
of the percentage of commercial time, the percentage of sustaining time; 
the number of commercial announcements, the number of noncommercial 
announcements; the percentage of commercial programs; used by Radio 
Station WTPS in the Composite Week for 1953, as specified by the 
Federal Communications Commission. 

/s/ Henry F. Wehrmann 
Sworn to and subscribed before me this 7th day of October, 1954. 


(NOTARIAL SEAL) 
/s/ John G. Weinmann 
John G. WEINMANN, NOTARY PUBLIC 


My Commission expires at my death. 





[3017] 
59 : 
[3016] - 
Wehrmann - WTPS - Composite Week 1953 
(Initialed JGW) | 
WTPS 
Composite Week 1953 ! 
Total Commercial Time 40. 3% 
Total Sustaining Time 59.7% 
No. of spot announcements (SA) 558 | 


No. of non-commercial : 
spot announcements (NCSA) 303 | 


Total Time of Commercial Programs 19:550r 15.6% 
Actual Broadcast Hours 125: 


[3017] 

COPY AFFIDAVIT 
STATE OF LOUISIANA 
PARISH OF ORLEANS 

BEFORE ME, the undersigned authority, a Notary Public, duly 
commissioned and qualified within and for the Parish and State aforesaid, 
personally came and appeared HENRY F. WEHRMANN, a resident of 
2307 Octavia Street, City of New Orleans, State of Louisiana, who being 
by me first duly sworn, deposed and said that: | 3 

He has been connected with the Times-Picayune Publishing Company 
continuously since October, 1934, and has been General sheila of Radio 
Station WTPS since December, 1946. 

The attached exhibit, marked for identification. % WEHRMANN - WTPS 
- COMPOSITE WEEK 1952, and initialed by me, Notary, is a true 
representation to the best of his knowledge, information and belief of the 
percentage of commercial time, the percentage of sustaining time; the 
number of commercial announcements, the number of noncommercial Pgh 
announcements; the percentage of commercial programs; used by Radio™ 
Station WTPS in the Composite Week for 1952, as specified by the 

a" € : 
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BEST COPY AVAILABLE 
from the original bound volume 
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Federal Communications Commission. 
/s/ Henry F. Wehrmann 
Sworn to and subscribed before me this 7th day of October, 1954. 


(NOTARIAL SEAL) /s/ John G. Weinmann 
: JOHN G. WEINMANN, NOTARY PUBLIC 


My commission expires at my death. 


[3018] 


Wehrmann - WTPS - Composite Week 1952 
(initialed) JGW 


WTPS 
Composite Week 1952 
Total Commercial Time 44.7% 
Total Sustaining Time 55.3% 
No. of Spot Announcements (SA) §15 


No. of non-commercial 
Spot Announcements (NCSA) 132 


Total Time of Commercial Programs 29:35 or 23.6% 
Actual Broadcast Hours 125 


[3033 ] 
AFFIDAVIT 
STATE OF LOUISIANA 
PARISH OF ORLEANS 
BEFORE ME, the undersigned authority, a Notary Public duly 
commissioned and qualified in and for the Parish and State aforesaid, 
personally came and appeared CHAPMAN H. HYAMS, 3RD, a resident 
of the City of New Orleans, Louisiana, who being by me first duly sworn 
deposed and said that: 
He has been a Director of The Times-Picayune Publishing Company 
- “ gince 1924 and has been Vice-President since 1938 and Secretary since 
~ i. 1951. 
To his personal knowledge: 
| ‘> 
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The Times-Picayune Publishing Company is a Corporation organized 
under the laws of Louisiana with an authorized capital of $3 ,000,000.00 
consisting of 300,000 shares of common stock of $10. 00 par value. 280,000 
shares have been issued and are outstanding, making the total issued and 
outstanding capital $2,800,000.00. 

On December 27, 1943 a Voting Trust was formed and continued in 
operation until October 29, 1953. It was then superseded by a new Voting 
Trust dated June 12, 1952, which had been authorized on October 29, 1953 
by the Securities and Exchange Commission. Of the 280,000 shares 
issued and outstanding on March 9, 1954, 142,576 shares had been 
deposited in Voting Trust dated June 12, 1952. 1 

Under the terms of this Voting Trust there are 11 Voting Trustees, 
who are as follows: | 


Clay W. Beckner New Orleans, La. 
Edith Allen Clark Washington, D.C. 
Mrs. Eleanor Nicholson Corbin New Orleans, La. 
Mrs. Elizabeth Nicholson Fischer New Orleans, La. 
Ira B. Harkey New Orleans, La. 
Mrs. Laura H. Howard New Orleans, La. 
Chapman H. Hyams, 3rd New Orleans, La. 
John A. Morris New York, N. Y. 
Jerry K. Nicholson New Orleans, La. 
Ashton Phelps New Orleans, La. 
Robert G. Robinson New Orleans, La. 


As of March 9, 1954 there are 750 individuals, corporations and 
charitable organizations who own stock in The Times-Picayune Publishing 
Company. The stock is over 70% locally owned. | 


[3034] i 
Full information concerning the Officers, Directors, Voting 
Trustees and Holders of 3% or more of Common Stock is set forth in the 
attached tabulation bearing the title "Officers, Directors, Voting Trustees : 
and Holders of 3% or more of Common Stock as of March 9, 1954." es 5” 
NOTARY SEAL /s/ Chapman H. Hyams, 3rd “4 
Sworn to and subscribed before me this 15th day of April, 1954. 


My commission expires @/ s/ Keith Temple, Notary Public 
amy cea D. a r | 
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[3041 ] 
GEORGE W. HEALY, JR. 


VICE-PRESIDENT AND DIRECTOR 
MEMBER TELEVISION AND RADIO COMMITTEE 
GENERAL EXECUTIVE IN CHARGE OF TELEVISION AND RADIO 


Background and Experience | 

Born, Natchez, Mississippi, September 22, 1905 and graduated 
by the University of Mississippi as president of Class of 1926. Started 
newspaper work while in high school and continued during college as 
correspondent for The Associated Press and several daily newspapers. 
Joined staff of Knoxville, Tennessee, Sentinel in June, 1926. Connected 
with The Times-Picayune since November, 1926, as reporter, city 
editor, managing editor and editor. Elected Treasurer of The Times- 
Picayune Publishing Company in 1939, Vice-President in 1942, and 
director in 1949. While on leave of absence from The Times-Picayune, 
served as Director of the Domestic Branch, United States Office of War 


Information, in 1944. Lecturer, part time, Tulane University, 1946-53. 


Is now a director of the American Society of Newspaper Editors; served 
as national president, Associated Press Managing Editors, 1943-46, and 
as national president Sigma Delta Chi, professional journalism fraternity, 
1946-47; vice-president, Inter-American Press Association, 1950. 
Length of Residence in Community | 
27 years. 
Civic and Community Activities 

Director, Lighthouse for the Blind, 10 years; Director, New 
Orleans Chapter, American Red Cross, 16 years, and Chairman of Red 
Cross Roll Call, 1946. Director and Vice-President, three years, Com- 
munity Health Association 


[3042] es 
of New Orleans; member of speakers' bureau, The Community Chest; Se 
member, Citizens' Advisory Committee, Eighth Naval District; EE me 
first reception committee of ing sationat House, New Orleans; President, 
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[3042] 
64 
The Recess Club, 1947-48; Director, four years, New Orleans Boy 
Scouts Council; Trustee, Jefferson Military College, Natchez, Mississippi; 
President, Louisiana Society, Sons of the American Revolution, 1951. 
Member, Board of Stewards, First Methodist Church, five years. Founder 
and Director for eleven years, also Vice-President, New Orleans Summer 
Pop Concerts Association. Chairman of 1943 Scrap Salvage Drive for 
Louisiana. Received Caballero de Order de Cristobal Colon from the 
Dominican Republic in recognition of efforts toward international under- 
standing. 
Participation In Day-To-Day Operation 

As Member of Board of Directors, participates in decisions on 
major policies, meeting at least weekly to consider problems and policies. 
As member of Television and Radio Committee, participates in policy- 
making for Television and Radio Properties, with particular attention to 
programming. 

As General Executive in charge of Television and Radio, responsible 


for day-to-day operations of proposed television station. 


[3097] 
AFFIDAVIT 

STATE OF LOUISIANA 
PARISH OF ORLEANS 

BEFORE ME, the undersigned authority, a Notary Public duly 
qualified and commissioned within and for the Parish and State aforesaid, 
personally came and appeared GEORGE W. HEALY, JR., a resident of 
2110 State Street, City of New Orleans, State of Louisiana, who being by 
me first duly sworn, deposed and said that: 

He is a Vice President and Director of The Times-Picayune 
Publishing Company, a member of the Company's Television and Radio 

_, Committee, and General Executive in charge of the Company's television 

-j ‘and radio operations. 


As general executive of The Times-Picayune Publishing Company in 
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charge of television and radio operations, he exercises general super- 
vision over the staff of Radio Station WTPS and the staff of the Television 
Production School and is responsible to John F. Tims, President of the 
Times-Picayune Publishing Company and chief administrative officer of 
the Company, for the day-to-day operation of Radio Station WTPS and 

the proposed television station. 














As a member of the Company's radio and television committee he 
| 


participates in policy-making for television and | 
[3098] : 
radio properties, with particular attention to programming. 

He further deposes and says that the other members of this com- 
mittee are John F. Tims, President and a Director of the Company, who 
participates in policy-making for television and radio operations, with 
particular attention to sales and business affairs; and Ashton Phelps, a 
Director of the Company, who participates in policy-making for tele- 
vision and radio operations, with particular attention to relations with 


‘the Federal Communications Commission and legal affairs. 


He further deposes and says that The Times-Picayune Publishing 
Company's television and radio committee meets at a once weekly to 
consider radio and television affairs. | 

He further deposes and says that the Board of Directors of The 
Times-Picayune Publishing Company, of which all three members of the 
television and radio committee also are members, receives reports at 
least once weekly from a member or members of this committee concern- 
ing television and radio activities. : 

He further deposes and says that since its creation in November, : 
1953, the television and radio committee has met many times more often 
than once a week to establish policies governing the Company’ s television 
and radio activites, and particularly matters incident to Company's qe 
application for a construction permit for Channel 4. ai 


| 
/s/ George W. Healy, Jr. {. 


. & 
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Sworn to and subscribed before me this 29th day of March, 1954 ' 
/s/ Keith Temple 
Notary c 
My Commission Expires at my death. 
ied 
[3363] Z 
This program proposal was prepared by me for the Times-Picayune 
Publishing Company. ‘ 
/s/ Louis S. Penegay, Jr. * 


Sworn to and subscribed before me this 16th day of April 1954. 


/s/ (Signature) 
Notary Public 


Agriculture--Local, Sustaining, Live 
"VOICE OF THE 4-H CLUB" 
Telecast Time: Saturdays 10 to1l A.M. 

According to B. B. Jones, agricultural county agent for Orleans 
parish, there are approximately 500 4-H Clubs within a radius of 100 « 
miles of New Orleans. These clubs vary in size, generally ranging from 
23 to 50-odd members. It is, therefore, only natural that WT PS-TV de- 
sign a program for these youngsters. = 

The Times-Picayune Publishing Company has carried its "Good 
Provider Contest," in co-operation with the 4-H Club Association, for 
the past 13 years. This contest awards young farmers and home-makers 
special prizes in recognition of their improving their own living. Addi- 


tional awards are given to advisors (local leaders) and assistants. The € 
newspaper coverage goes into Southern Mississippi and Louisiana, with 
judging, pictures, and front page stories. This public service of the . 


newspaper has been exceptionally well-received as a tie-in to parish and 
county fairs and by county agents and 4-H Associations. 
Tied together (the 4-H Club activities and The Times-Picayune 
s "Good Provider Contest"), these would become the WT'PS-TV program 
i “S the "Voice of the 4-H Club."" The area 4-H Clubs would be urged to 
+ 5 make this program part of their regular meeting, with the station work- ° 
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ing along lines of the newspaper "Good Provider Contest" of awarding 
television sets to the outstanding clubs. This would be a new goal to work ° 
towards for the organizations. By watching the show weekly, the club 
members will learn new ways to aid their parents and themselves in home 
and farm work. There would be a comparison of one club's activities 
over the others in the 100-mile radius, encouraging competition. 
Each program would salute a different club, in a different parish 
or county, each week. The Farm Director will have free reign in pro- 
gramming and use of props, including bringing the club to the studio to 
participate and actually see, a telecast. The film department would be 
sent to 4-H members' homes to actually film the proper way to plant 
cotton, rice, sugar cane, sweet potatoes and area crops, and to work with 
livestock. | 
Where an actual animal would be necessary to show chicken dusting, 
ridding cattle of ticks, curtailing flies in barns or around cattle or horses, 
the live animal would be brought into the studio. The idea is to most 
effectively increase the knowledge of the 4-Her and the farmer to enrich 
his income and bring further profit into the community. 
This whole program, unlike the earlier farm program on Saturdays 
which would use as much national film and material as regional, would 
be strictly of regional interest to those living within the 100- to 150-mile 
radius. | 
County agents have written to tell us there are numerous talented 
boys and girls who perform at the meetings and socials. Those who are 
outstanding would be incorporated into the program, with staff musicians 
backing them only when necessary, to add variety. 
Because the 4-H Club functions primarily to educate AND develop 
a spirit of competition among its members, the program would encourage 
| each club's own winners to appear with their awards, and would stimulate 
other contests based on home-making and farm activities. 
In planning and "kineing" this program has won exceptional co- 
operation and enthusiasm with the Louisiana State University Extension 
Service, ere gente, Local eee 5 and, School Principals. 





[4361] 


68 


[4361 ] 

GORDON ATWATER, having been first duly sworn by R. E. Bell, 
Notary Public, to tell the truth, the whole truth and nothing but the truth, 
was examined and testified as follows: 

EXAMINATION BY MR. WOODS: 
| Q. Please state your name, address, and occupation. A. Gordon 
Atwater; business address, 424 Whitney Building, New Orleans. I am 
a Consulting Geologist and Petroleum Engineer practicing in New Orleans. 

Q. How long have you been engaged in the same occupations or 
occupations related to petroleum geology? A. I first started 
practicing geology in the Gulf Coast in 1935 and have been located in New 
Orleans, and with my main attention devoted to Louisiana and the neighbor- 
ing states since 1938. 

Q. Will you please state, Mr. Atwater, your qualifications by 
education and experience in the valuation of mineral properties in the 
State of Louisiana and adjacent areas? A. I received my Bachelor of 
Arts Degree from the University of Iowa, majoring in Economics, in 
1929. I received my Master of Science Degree, majoring in Geology, 
at the University of Wisconsin in 1930. I received my Doctor of 
Philosophy Degree from the University of Wisconsin in 1935. During 
that period, I was on the faculty for a year at Columbia University in 
New York, and also on the faculty of the University of Buffalo. 
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I held temporary appointments with the United States Geological Survey. 
I have engaged in Petroleum Geology and Appr isal Engineering work 
since coming to New Orleans in 1938, as Chief Geologist and head of the 
Land Department for William Helis. Prior to that time, I had been 
employed by Amerada Petroleum Corporation from 1935 to 1937, and by 
Skelly Oil Company in 1937 and the early part of 1938. 

I am the author of a number of technical papers dealing with 
geology. 





& 4G 
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Q. Have you also from time to time given valuations of mineral 
properties for banks? A. Ihave. In 1946, I started a consulting 
practice, specializing in appraisal and valuation work. During such 














practice I have represented large landowners in Louisiana in the develop- 
ment and management of their properties, and have advised on numerous 
occasions as to the purchase and sale of oil and gas royalties and 
minerals. I am the President of a royalty company engaged in the business 
of purchasing royalty and mineral rights under oil and. eas properties. 

Q. Do you know James A. Noe? 
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A. Ido. | 
Q. How long have you known him? A. I have known Mr. Noe for 
approximately 10 years. | 
Q. Has Mr. Noe recently delivered to you for examination by you 





and your staff a tabulation of certain of his mineral interests in lands in 
the State of Louisiana? A. He has. | 

Q. Have you made a study of those lands with the aid of your staff 
from the point of view of determining their current fair market value and 
future income value? A. [I have. ! 

Q. I direct your attention to Mr. Noe's working interest in 11 gas 
wells in the Sligo Field, Bossier Parish, Louisiana, and will ask you to 
state if you are familiar with this mineral property first? A. Iam. 

Q. And then to give us, if you will, the basis of your knowledge of 
the property and your opinion as to its current fair market value ? 

A. For a number of years, I represented as consulting geologist a 
corporation that owned an interest in these particular wells in this 
particular property. | 


[4364] : as 
During this period, some of the wells were drilled andcompleted ““* . 
on the property, although some had been already completed before my my 
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employment by the company. During that period, I kept currently 
advised as to the development of the Sligo Field and in particular these 
properties. | 

In my opinion, a fair market value of Mr. Noe's interest in these ‘és 
gas wells would be in the order of from $420,000 to $500,000. 

The property is thoroughly proven for production and the wells are 
all currently producing into the pipelines. 

Recent deep drilling in the Sligo Field, while not in the immediate 
vicinity of the wells in which Mr. Noe has an interest, has indicated a 
deeper possible producing zone than had previously been expected. There 
is a very fine possibility that deeper production will be obtained from land 
on which these wells are located; and any potential purchaser of Mr. Noe's 
interest would certainly assign additional value to this possibility over 
and above the anticipated future income from the proven reserves. 

In addition to this, the current contract under 


[4365] 
which gas is being marketed from these wells expires in 1962. According 
to my understanding of the situation, the gas is currently being marketed 
at - what. is a low figure of slightly more than 8 cents per MCF compared 
to current gas prices being paid in Louisiana. 
It is a certainty that substantial reserves under these properties 
will not be produced by the time of the expiration of the contract, so that 
any potential purchaser of these properties would certainly recognize 
that a figure well in excess of the present rate of slightly above 8 cents 
per MCF will have to be paid by a pipeline company for the gas to be “ 
produced after 1962. | 
Q. For the benefit of the Commission, Mr. Atwater, will you say 
what the initials MCF standfor? A. MCF stands for a thousand cubic 
feet of gas, which is the unit on which gas prices are based. 
Q. In your opinion what is the future income value of the Sligo 


af Field interests, indicating the basis for your opinion? A. The future 
of a 
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proved income for Sligo, in my opinion, would be in excess of $650,000 
or $700,000 without taking into account any future production that might 
be | 
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obtained and that has a fair chance of being obtained from deeper 
exploration. | 

Q. In other words, Mr. Atwater, you commented earlier about 
the deeper exploration and, in your opinion, you think that if that 
exploration is successful, the future income value of this particular 
property will be greater than $650,000 to $700, 000? A. Ido, 
substantially. ! 

Q. Now, Mr. Atwater, I direct your eae next to Mr.Noe's 
50 per cent working interest in 21 gas wells in the Monroe Field, Union 
Parish, Louisiana, and ask you to state if you are familiar with this 
property, the basis of your knowledge of the property, and your opinion 
as to its current market value? A. I am familiar with the Monroe 
Field and the general area in which the particular mineral interests of 
Mr. Noe are located. I have worked as an appraiser on wells in the 
Monroe Field. The gas in the Monroe Field is currently being sold at 
what represents an extremely low figure for gas in Louisiana. The gas 
from the wells in which Mr. Noe has an interest is currently being 
sold at from three and a half to four cents per thousand 


[4367] | 
cubic feet of gas, while other gas wells in Northern Louisiana are 
bringing twelve and a half cents or more per thousand cubic feet. 
As determined by the analytical method, the fair market value 
(or the value which would be agreed upon between a willing buyer and 


a willing seller), because of the current low price, would only be as of .% 
today in the order of $120,000. i Wag? 


I know to my personal knowledge that there has been considerable 
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agitation for a price rise in this field, which I feel will be made in the 
future. | 
I believe that a potential purchaser would recognize the 
| probability that this gas will be sold at a higher figure than its present 
price, over the life of the properties, and would be willing to pay more 
than the fair market figure quoted by me, which is reached by the 
analytical method. I do not believe that the properties could be purchased 
for this figure. In other words, I do not believe that a willing seller 
- would be found for similar properties at this figure. 
Q. You have given us your opinion of the current fair market 
value of the Monroe Field, 21 gas wells, a fifty per cent working 
interest. I will now ask you if you will indicate 


[4368] 
_ as you did before with respect to the Sligo Field what your opinion is as 
_ to the future income value of the Monroe Field interests. A. The 
future income from these properties, in my opinion, could well be 
_ reflected by a figure on the order of $400,000 to $500,000, which would 
be certainly realized with an adjustment of the price of gas to equal _ 
_ those prices already paid in the same area. 

Q. I understand, Mr. Atwater, in all the values you have given 
up to this point, you have been talking only about the ownership interest 
of James A. Noe in the particular wells or fields about which you have 
been talking? A. Ihave. I have been referring to the value of the 
net interest owned by Mr. Noe in these properties. 

Q. I direct your attention next, Mr. Atwater, to Mr. Noe's 
miscellaneous mineral interests as supplied in his tabulation to your 
office, and I ask you first with respect to the miscellaneous mineral 
interests if you are advised that Mr. Noe has a royalty interest in ap- 
proximately 10,000 acres of offshore land? A. I have been so advised 
and have known of Mr. Noe's interest in this offshore property for some 
years. I believe 
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that I should correct your statement as to his interest. His overriding 
royalty interest on offshore State-water bottoms is under approximately 
132,000 acres, but his net royalty acres interest is represented by a 
figure of approximately 10,000 royalty acres. To be exact, as I 
calculate it, Mr. Noe has an interest equivalent to 10, 164 royalty acres 
under State Lease No. 340, designated by the State as South Marsh 
Island and Southwest Marsh Island. 

Q. As to that interest in offshore acreage which you have just 
described, will you give us your opinion as to its current fair market 
value? A. The tract referred to by me as State Lease 340, South 
Marsh Island and Southwest Marsh Island, has had no drilling conducted 
there to date. It is under lease to the Texas Company, a prominent and 
aggressive operator in South Louisiana. I have previously and for other 
clients made detailed studies of offshore operations, with particular 
reference to the incidence of Discovery of structures in areas offshore 
that might be expected on the basis of exploration of immediately 
adjacent marsh land areas of Louisiana. 


[4370] 


The geological conditions underlying the offshore water bottoms 


are in every respect identical to those of the adjoining marsh land 
areas. It would be not only reasonable to expect but extremely probable 
in occurrence that the State Lease 340, South Marsh Island and South- 
west Marsh Island, cover not one but several oil or gas fields. 

It is furthermore probable that these structures will be pre- 
dominantly gas bearing. 

The experience of operations offshore to date have indicated 
that greater profits are to be realized through the production of gas 
offshore than of oil, which is a direct corollary of the difficulty of 

operating offshore, and of the fact that gas can be a as with the 
drilling of less wells. 
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14. 


I believe that based on current prices paid for royalties in 
adjacent areas that royalty values of from $40 to $50 per royalty acre 
could reasonably be realized by an individual holding the royalty interest 
that Mr. Noe holds. 

Q. In other words, Mr. Atwater, your judgment is that on that 
10,000 plus number of acres, the value would be somewhere 


| [4371] 
roughly between $400,000 plus and $500,000 plus? A. That is correct; 
that in my opinion, would represent the market value today. The 
_ speculative value which a prospective purchaser might anticipate in 
acquiring this interest, however, could only be measured in millions 
of dollars. 
Q. Now, Mr. Atwater, in the tabulation which Mr. Noe supplied 
your office, did he also list certain other miscellaneous interests which 
_ you and your staff have examined? A. He did. 
| Q. Can you indicate to us in rough terms whether in your 
opinion those interests have any substantial value? A. The tabulation 
- Of acreage owned by Mr. Noe included both leases and mineral interests. 
It is difficult to assign market values to acreage scattered 
throughout an area, although, on the basis of known geological facts, 
it is possible to rate general areas as more attractive and therefore 
_ having greater market value than other areas. 
| Leases in general are not sold by the individual purchasing them 
nor does the average operator acquire leases with the intent of selling 
them, so there is little 


[4372] 
_ to base market value upon when thinking of leases. 

Q. In short, until there is actual production, it is a very 
speculative proposition? A. It is. We have examined in detail the 
individual tracts and their location. We find that Mr. Noe's holdings 
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of leases in Union and Ouachita Parishes include in predominance 
acreage fairly well located on what we call the "Cotton Valley Trend," 
which is an area in which production from the Cotton Valley Formation 
might be anticipated if favorable structural conditions are present. 

Mr. Noe owns smaller interests north of the so-called “Cotton 
Valley Trend," where values would be less. : 

However, I would say that in general, Mr. Noe's lease and 
mineral interests in Union and Ouachita Parishes represent substantial 
speculative value at the present time. | 

Q. Among the miscellaneous interests, Mr. Atwater, is there 
a notation as to certain number of acres in Tensas Parish and are you 
familiar with that property? A. I am not familiar with the property 
in particular, although | 

[4373] | 
I am familiar with the area and the general geology of that portion of 
Tensas Parish in which the properties are located. The property con- 
sisting of approximately 2,700 acres which I understand Mr. Noe owns 
in fee (and I have been informed certainly that he owns the minerals 
under the property), is located about 8 miles northeast of the Lake St. 
John Field, which is one of the prominent oil producing fields in that 
portion of the State, and approximately 6 miles east of the Holly Ridge 
Field. | 
Certainly, Mr. Noe's ownership of the oe | under 2,700 
acres here represents a rather substantial figure, even considered at 
a minimum value. The announcement of the drilling of a well in the 
immediate vicinity of his property would increase the market value of 
his royalty to a minimum figure, in my mind, of $135,000. 

Q. In short, you value that royalty interest in the neighborhood 
of from $25 to $35 an acre? A. At the present time, and recognizing 
that it could very easily double that figure upon the announcement of the 
drilling of any well in the immediate Welty. 
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/s/ Gordon I. Atwater 
Read over, sworn to and subscribed before me, this tenth 
day of April, 1954. 
(SEAL) 


/s/ R. E. Bell 
Notary Public 
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JAMES A. NOE AND COMPANY 
Exhibit No. | 
JAMES A. NOE 
MONROE, LOUISIANA 


BALANCE SHEET 
AUGUST 31, 1953 


ASSETS 


CURRENT ASSETS 
_~€ash on hand and in banks | $ 45,639.44 
Accounts receivable - Trade $ 77,700.06 
Less: Allowance for bad accounts 15,971.79 61,728.27 
Accounts and notes receivable - 
Miscellaneous 26,964.17$ 134,331.88 
: ESTIMATED 
INVESTMENTS - MINERAL INTERESTS COST MARKET VALUE 
Various working interests in eleven 
gas wells in Sligo Field, Bossier 
Parish, Louisiana $ 50,856.57 1000,000.00 
Fifty percent working interest in 
eighteen gas wells in Monroe 
Field, Union Parish, Louisiana 11,902.42 325,000.00 
Miscellaneous mineral interests in 
Quachita, Lincoln and Union 
Parishes, Louisiana : 57,378.63 175,000.00 
$120 ,137.62 1500, 000.00 
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BALANCE SHEET 
(Cont'd. ) 


INVESTMENTS - FARM PROPERTY 
Terry Place, Ouachita Parish, COST 


Dixie and St. Peter Plantations, 
Tensas Parish, Louisiana 79 ,427.09 
Whitehall Plantation, Ouachita 
Parish, Louisiana 107 , 543.75 
Cosper Place, Ouachita Parish, 
Louisiana 4,000.00 
Evans Landing, Indiana, farm 
$205,970. 84 


INVESTMENTS - MISCELLANEOUS 
Cash surrender value of life 
insurance 
Fifty percent interest in Univer- 
sal Broadcasting Corporation 
(KOTN) | 5,000.00 
Miscellaneous 2,416. 82 


bd 
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FIXED ASSETS - RADIO AND TELEVISION 

ransmitting equipmen 

Buildings and improvements 

Studio equipment, furniture and 
fixtures 

Land 

Transportation equipment 

Construction in progress 


Accumulated depreciation 


OTHER ASSETS 
Prepayments and deferred charges 
Capitalized legal and engineering fees 
Deposits on TV equipment 
Personal residence 
Miscellaneous 


TOTAL ASSETS 


ESTIMATED 
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MARKET VALUE 
Louisiana $ 15,000.00 $ 85,000.00 


' 


135,000.00 
150,000. 00 


16,000.00 
7,000.00 


50,000.00 


20,000.00 
2,416.82 


| 

_ COST 
335,519.43 
121,472.22 


59,728.96 
-§3,264.19 
14,663.55 
76,720.12 


00,412.90 


(17,187.47 
26,742.64 
67,000.00 
20,699.27 
140.00 


—— 
| 


bd 


393 ,000. 00 


72,416.82 


460,955.57 


131 , 769.38 


> 
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a LIABILITIES = 
CURRENT LIABILITIES ; 
Notes payable to banks $781 , 645.49 
Notes payable to others 29 ,819. 63 
Accounts payable 17,922.85 Py 
Accrued federal and state income taxes 49 , 848.36 
_ Other liabilities | 6,291.98 
$ 885,528.31 
NET WORTH 
NE a eT 
James A. Noe, Net Worth, based on values 
as set forth above 1, 806,945.34 
TOTAL LIABILITIES AND NET WORTH $2 ,692 , 473.65 
[4562] 


JAMES A. NOE 
Income after Federal Taxes in excess of: 
1951 $700,000.00 
1952 $ 30,000.00 
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JAMES A. NOE AND COMPANY 
Exhibit No. 
‘ HARRY ALLSMAN 


STATEMENT OF NET WORTH 
As at October 31, 1953 | 








ASSETS , 
es Cash in Banks & On Hand | $ 63,340.00 
| Stocks & Bonds - Schedule 1 : 236,108.00 
Notes & Mortgages Receivable - 
Schedule 2 : 108 , 859. 00 
Real Estate (Schedule 3) | 50 , 443.00 
- Breeding & Racing Stables | 100,000.00 
Loan Receivable 1,200.00 
Oil & Gas Investments: | 
Leaseholds $ 5,372.00 
Royalties 6,849.00 
Wells: 2 
Equipment $3 ,997.00 7 
: Less: Depreciation 1,898.00 - 2,099.00 14,320.00 
. Automobiles : 7,500.00 
Office Furniture & Fixtures 766.00 
Less: Depreciation Reserve 383.00 383.00 
Meter Deposits | 20.00 
e _ Prepaid Insurance - Real Estate | 
(Estimated) | 400.00 
TOTAL ASSETS | $582,573.00 
> LIABILITIES | 
Notes Payable - Bank $48,000.00 
Current Bills - Estimated 1,000.00 
TOTAL LIABILITIES 49 ,000.00 
] | —_———————— 
NET WORTH : $533 , 573.00 


/s/ Harry Allsman 


'e - HARRY ALLSMAN & 
November 1, 1953 
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SCHEDULE 1 


STOCKS & BONDS (At Cost) 
As At October 31, 1953 


Number 
Shares Cost 
STOCKS 
Walters Factory 25 § 750300 
U. S. Steel | 200 6,452.00 
Barker Bros. Corp. 500 9,912.00 
Erie Railroad 200 2,508.00 
Whitney Nat'l Bank, 150 26,400.00 
New Orleans 
Brown Forman Dist. 
Jr. Pfd. 3000 17,972.00 


TOTAL STOCKS 


BONDS 
U. S. Treasury 2-1/2 at Cost 151,359.00 
War Savings - Series E 755.00 
Louisiana Highway - Series V 20,000.00 


TOTAL BONDS 


TOTAL STOCKS & BONDS 


SCHEDULE 2 


NOTES & MORTGAGES RECEIVABLE 
As at October 31, 1953 


_ Checker Cab Co. (Secured by Mtg. on Equipment) 

Harvey Tug-& Barge Co. , Inc. {Secured by Mtg. 
on Barge) 

Russell Wolf 

Mrs. Muriel McK. Pages (Secured by Mtg. on 
Property) 

_ Stephen Von Schlemmer (Secured by Mtg. on 


Property) 
Louis J. Roussel 


TOTAL NOTES & MORTGAGES 


$ 63,994.00 


172,114.00 
$236,108.00 


48 ,299.00 


4,800.00 
25,000.00 


4,000.00 


6,760.00 
20,000.00 


$108 , 859.00 
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SCHEDULE 3 


REAL ESTATE 
As At October 31, 1953 


Bay St. Louis, Mississippi ) 
Lot 252 - 3rd Ward $ 4,600.00 7 $ 4,600.00 


Apt. Bldg. 3302-4-6 Canal St. | 

New Orleans, La. : 
Land & Building 41,976.00 6,449.00 35,527.00 
Furniture 18,306.00 7,990.00 10,316.00 


TOTAL $64,882.00 $14,439.00 $50,443.00 
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JAMES A. NOE AND COMPANY 
Exhibit No. R_ 
DEMPSEY AND KOPLOVITZ 


William J. Dempsey Attorneys at Law | 
William C. Koplovitz Bowen Building Republic 7-6363 
Washington 5, D. C. | 


Frederick H. Walton, Jr. ! 
Harry J. Ockershausen September 29, 1954 


FEDERAL COMMUNICATIONS COMMISSION 
Docket No. 8936 et al 
EXHIBIT NO. NOE -R 
NOE 
Date: 10-6-54 
Reporter: 


x . 
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Warren Woods, Esq. 
Roberts & McInnis 
1012 - 14th Street 
Washington, D. C. 


Re: The Times-Picayune Publishing Company 
FCC Docket No. 10795 


Dear Warren: 


In response to your letter of June 14th, the following information 
is supplied: 


1. With respect to Item 1, The Times-Picayune Publishing 
Company has no contracts in use for the sale of advertising space in 
the newspapers published by it, which are "tying" contracts within 
the meaning of that term as used in the Times-Picayune Publishing 
Company Case, 345 US 594. In accordance with agreement on the 
record (Tr. 338) the following are the gross revenues of The Times- 
Picayune and New Orleans States for retail, general and classified 
advertising in 1951, 1952 and 1953: 


1951 ~=—«— Retail $5, 674,668.24 
Classified 1,835,208. 67 
General 2,666 , 226.40 


Total 10,176,103.31 
Retail $5,865, 718.15 


Classified 2,051 ,116. 76 
General 2, 725,409.66 


Total 10,642 244.57 
| [4619] .. 
Retail $6 290,049: 06 


Classified 2,250,548. 72 
General — : 3,077 , 413.04 


Total 11,618,010. 82 


| 2. With respect to Item 2, there are no contracts in use which 
"provide for joint newspaper and radio advertising in the newspapers 
published by The Times-Picayune Publishing Company and on Radio 
Station WTPS...” 


3. Information in response to Item 3 is as follows: 
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The total classified and legal advertising lineage carried by New 
Orleans newspapers in 1951, 1952 and 1953 follows: | 


The Times-Picayune § States § _—_iItem 
1951 Classified 6,857,769 4,807,453 2,379,697 
Legal 150,890 142,714 561,846 
> > 5) 5] > | 3 > 
1952 Classified 7,227,440 5,023,999 2,201,615 
Legal 166,656 158,530 | «535,670 
7,394,096 ,182, | 2,787, 
1953 Classified 7,677,135 5,326,047 2,170,387 
Legal 177,896 140,514 497.952 


4. Information in response to Item 4 is as follows: 
The general display advertising lineage carried by New Orleans 
newspapers in 1951, 1952 and 1953 follows: 


The Times-Picayune States Item 
1951 | 
General Display 4,315,181 2,578,808 2,379,874 
Automotive Display 755,599 695,916 | 823 ,213 
Financial Display 383 , 667 270,362 323 , 703 
5,454,447 545,086 3,526, 
1952 ! 
General Display 4,095,369 2,359,810 1,919,655 
Automotive Display 779 , 345 773,692 842 ,394 
Financial Display 389 , 089 275,127 341 , 860 
1953 | 
General Display 4,174,644 2,452,269 2,003,838 
Automotive Display 1,096,162 932,136 , 1,066,410 
Financial Display 413 ,204 276,664 311,805 
5, 684,010 3,661,069 3,382, 
[ 4620] 


5. Available information in response to Item 5 is as follows: 
Audit Bureau of Circulation reports for 1951, 1952 and 1953 show the 
following: | 
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1951 
Times-Picayune 173,849 daily 277,883 Sunday 
States 94,278 
Item 102,505 daily 107,328 Sunday 
1952 


Times-Picayune 175,244 daily 279,717 Sunday 
_ States 99 , 848 
Item 104,743 daily 110,217 Sunday 


1953 


Times-Picayune 175,558 daily 279,946 Sunday 
States 97,552 
Item 104,872 daily 108,718 Sunday 


Sincerely , 


William J. Dempsey. 


[4629] 
JAMES A. NOE AND COMPANY 
Exhibit No. T 
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FEDERAL COMMUNICATIONS COMMISSION 


Application of ) 


LOYOLA UNIVERSITY Docket $956 


FEDERAL COMMUNICATIONS COMMISSION 
Docket No. 8936 
Exhibit No. T 
Noe & Co. 
Date: Oct. 11, 1954 
Reporter: 


Statement of Very Reverend W. Patrick Donnelly, S.J. 
I make this statement in response to the Memorandum Opinion 
and Order issued in this case July 22, 1954, by Elizabeth C. Smith, 
Hearing Examiner. 
The Order directs that I furnish information in two classifications 
with regard to the pending application of Loyola University for authority 
to construct and operate a radiotelevision broadcasting station. 
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85 | 
The first classification requires a statement "setting forth the 
extent of control, if any, which has been, is now or would be exercised 
by the Society of Jesus or by the Roman Catholic Archdiocese of New 
Orleans over Loyola University, its officers or directors, insofar as 
such control relates in any manner whatsoever to the construction and 
operation of the proposed television station contemplated by the ap- 
plication of Loyola University involved in this proceeding. a 
There is no control of any character exercised over Loyola 
University , its officers or directors insofar as concerns the manner 
of construction and operation of the proposed television station by the 
Archdiocese of New Orleans. ! 


[ 4630 ] | 

I proceed then to reply to the inquiry concerning the Society of 
Jesus. The Society of Jesus, sometimes called the Jesuit Order, is a 
voluntary association of Roman Catholic priests. It was founded in 
1540. The administration of the Society is by Provinces. Within the 
various provinces individual corporations are created for the purpose 
of operating churches, schools, colleges, etc. Loyola University is 
within the Southern, or New Orleans, Province, and the activity of 
the Province extends roughly from South Carolina to New Mexico. 

Loyola University is an incorporated educational institution 
of the State of Louisiana. The Articles of Incorporation are set out in 
the amendment to the present application filed July 23 , 1952, and set 
up as BPCT-359. The administration and control of Loyola University 
is in a Board of Directors, consisting of from five to seven men. At 
the present time, there are seven directors. Under the charter, the 
directors must be members of the Society of Jesus. Of the seven 
directors, three are appointed by the president of Loyola University. 
The other four directors are directors ex officio. They are the 
president, the vice-president, the secretary and the treasurer. Of 


these, the vice-president , secretary and treasurer are appointed by 
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[4630] ie 
the Provincial of the New Orleans Province from names submitted by the 
president of the University. The president is appointed by the Superior 
General on the recommendation of the Provincial of the New Orleans 
Province. 

If it could be said that the Society of Jesus exercises any control 


[ 4631 ] 

over the construction and operation of the proposed television station, 
this could be said only hypothetically in reference to the power of appoint- 
ment above described. I am not aware of any such exercise of power or 
attempted use thereof. Loyola University has operated standard broad- 
cast station WWL continuously since March 30, 1922. I do not know of 
any instance nor have I been informed of any instance where the so-called 
power of appointment has been used to influence the conduct and operation 
of WWL. Iam unable to visualize any practical situation where such 
power of appointment would be used to influence the operation of the pro- 
posed television station. 
| I am informed by counsel that the Communications Act of 1934 
contains no definition of the word "control", but that the question of con- 
trol must be resolved in each instance by the actual facts of operations. 
In this sense, I am convinced that the Society of Jesus does not exercise 
either directly or indirectly control in any manner whatsoever over the 
prospective construction and operation of the proposed television station. 

The second classification requests information “listing all radio 
broadcast (AM, FM AND TV) stations and other media of mass communi- 
cation under common control, directly or indirectly, with Loyola 
University, its officers or directors; or, in the alternative, a sworn 
statement that there is no such broadcast station or other media of mass 
communication under common control to any degree whatsoever, either 


[4632 ] 
_ directly or indirectly, with Loyola University, its officers or directors." 
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In view of what I have already said about control, I take it that 
there is no information required under this heading. 

I might say that the various colleges of Loyola University, e.g., 
Liberal Arts, Law, Dentistry, Music, may ina sense be considered as 
media of mass communication. Also from time to time the University 
publishes various catalogs, yearbooks, a student newspaper, and 
similar items which may be considered media of mass communication. 


/s/ W. Patrick Donnelly, S.J. 
W. Patrick Donnelly, S.J. 


Subscribed and sworn to before me this thirty-first day of 
August, 1954. | 


/s/ Marian Wakeman 
Marian Wake man, Notary Public 
District of Columbia 


My Commission will expire August 14, 1958. 


(SEAL) 
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[Received March 3, 1955] [4809] 
REPLY TO FINDINGS OF FACT AND CONCLUSIONS OF 
LAW PROPOSED BY OTHER PARTIES | 

Comes now, THE TIMES-PICAYUNE PUBLISHING COMPANY, 
applicant in the above-entitled proceeding, by its attorneys, and pursuant 
to order of the Hearing Examiner on November 3, 1954, submits the 
attached as its Reply to the Findings of Fact and Conclusions of Law 
proposed on February 1, 1955, by Loyola University and by James A. 

Noe and Company: | 

1. For the convenience of the Examiner and the parties, there is 
attached a cross-reference index listing paragraph numbers of the Loyola 
and Noe Company Findings and Conclusions, with references made to 
corresponding paragraphs of the original Times-Picayune Findings and 
Conclusions and to corresponding paragraphs in the instant Reply. 

2. In many instances where a finding of fact or conclusion proposed 
by Loyola or Noe Company is in direct conflict, to any material degree, 
with the finding of any fact or conclusion proposed by Times-Picayune 
in its original pleading, specific reference has been made 


[4810] 

thereto in the instant Reply to Findings. In those instances, however, 
the instant reply has failed to make specific reference to the conflicting 
findings or conclusions of an sdvermary. 2! It is believed that the Ex- 
aminer will find The Times-Picayune Proposed Finding of Fact or Con- 
clusion to be a more consistent or accurate reflection of the record 
evidence, or to be more consistent with reason or Commission policy. 
Limitations of space have made it impossible to discuss each such con- 
flict and it was thought that the cross-reference index previously re- 
ferred to would serve to assist in correlating the respective findings 
and conclusions of the party applicants. 

3. Reference should also be made to the occasional situation 


where either Loyola or Noe Company 2/ have made a concession with 
Oe , 





ee 


ee 
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respect to the other which was not joined in by Times-Picayune in its 
proposed findings of fact and conclusions. The Examiner is advised that 
the failure of Times-Picayune, because of space limitations, to attack 
such a concession in the instant Reply to Findings is not to be deemed 

‘a concession in any respect, rather the Examiner is respectfully re- 
quested to adopt the Findings of Fact and Conclusions originally proposed 
by Times-Picayune on the basis of the record there cited. 


1/ For example, Noe Co. Fdg.4, 24 &29 and Concl.5 refer to the pub- 
Tication of 2 newspapers by The Times-Picayune Publishing Company, 
whereas Times-Picayune Fdg. 4 (p.6) based upon accurate record re- 
ference identifies these publications as "daily morning and afternoon 
editions". Times-Picayune believes that this conflict of findings would 
have to be resolved in its favor on the record which Noe Company it- 

self has fully acknowledged in the next to last sentence of Noe Co. Fdg. 
28. 
2/ In this connection the last sentence of Broadcast Bureau Fdg.2, also 
Fdg. 4 and lines 3 and 4 of Concl. 1, concede availability of equipment 
credit to Noe Co. based solely: upon reference to matters outside of the 
hearing record in this case in the face of evidence in the record as to 
payment terms. On equipment see TP Fdg. 25, footnote 13. It is believed 
that since no reference thereto was made in its findings the Broadcast 
Bureau may have overlooked the payment terms in the record just re- 
ferred to. In any event, it is submitted that TP Fdg.25 should be adopted 
because it would be wholly improper to resort to evidence outside the 
record to contradict or impeach evidence in the record. 





[4811 ] 

4. The instant Reply to Findings does not include specific objec- 
tion to each instance in which other parties have relied upon and incor- 
porated into their proposed findings and conclusions any conclusionary 
statements from evidence they submitted. It was not believed to be 
necessary to identify each such instance since the Examiner repeatedly 
throughout the hearing advised the parties that conclusionary statements 
in exhibits made without a statement of the facts on which based, would 
be disregarded. T.191. 


Respectfully submitted, 
THE TIMES-PICAYUNE PUBLISHING COMPANY 





By Dempsey and Koplovitz 

Its Attorneys 

» * 938 Bowen Byilding _.’ 
ie Washing on, *E A ql . gris 
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By /s/ William J. Dempsey 

By /s/ William C. Koplovitz 

By /s/ Frederick H. Walton, Jr. 
March 3, 1955 : 


3/7 For example, Loyola Fdg. 19 (Ist sentence), Fdg. 29 (next to last 


sentence), and lines 9-12 of p.13 of the Loyola ee 
[4812] 
[Certificate of Service | 
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CROSS-REFERENCE INDEX OF PARAGRAPHS OF LOYOLA FINDINGS 
AND CONCLUSIONS (FEB. 1) WITH CORRESPONDING PARAGRAPHS 

OF TIMES-PICAYUNE FINDINGS AND CONCLUSIONS AND WITH PARA - 
GRAPHS OF TIMES-PICAYUNE REPLY TO LOYOLA FINDINGS AND 
CONCLUSIONS 


Loyola Times-Picayune : Times-Picayune 
Fdgs. & Concls.(Feb.1) Fdgs. & Concls. (Feb. 1) Reply to Loyola Fdgs. 


Para. References Corresponding Para. Ref. Corres. Para. Ref. 





F. 3 F. 10 _ 
F. 4 F. 12 ‘Para. 15 
F. 5 F. 13 1 44 
F. 6 F. 13 _ 
F. 7 F. 13 a 
F. 8 F. 13 _ 
F. 9 F. 13 ‘Para. 15 
F. 10 F.-13 eae 
F. 11 F. 14 — 
F. 13 -- Para 14 
F. 14 -- Para. 13 
F. 15 -- "46 
F. 16 F. 15,16 Para. 8,9 
F. 17 _ Para. 9 
F. 18 F. 31,38 Para. 9 
F. 20 .@ F. 47 _ 
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Loyola Times-Picayune Times-Picayune 
Fdgs.& Concls.(Feb.1) Fdgs.& Concls. (Feb. 1) Reply to Loyola Fdgs. 


‘Para. References Corresponding Para. Ref. Corres. Para. Ref. 
F. 21 F. 39 (p. 34) 


22 F. 44 
23 F. 62 
24 F. 67, 55 (p. 50) 
27 . 67, 90a,c 
28 . 72 
29 . 72 
30 

31 

32 

35 

36 

37 

38 

. 39 

. 40 

- 42 

- 43 

. 44 

- 45 

. 46 

- 47 

48 

49 

30 


F. 
F. 
F. 
F, 
F. 
F. 
rs 
F. 
F. 
¥ 
F. 
F. 
F. 
F 
F 
F 
F 
F 
F 
F 
F 
Ps 
F. 
F. 
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Loy. Fdgs. & Concls. T-P Fdgs. & Concls. T-P Reply to Loy. 
: Fdgs. 


. 55 Para. 2 

. 56 Para. 2,5 

. 57 Para. 2 

. 58 2,18 
59 F. 26, 27, 38 : 

60 F. 46 Para. 23 

61 . 46,67, 69(p.63) 

. 62 . 41, 42, 43 

. 63 

. 64 

65 


67 
68 
69 F. 55(p. 50) 
70 F. 26, 27, 29, 30 
72 F. 26, 27;F. 39-70 
73 | sin 
74 F. 86 
75 F. 86 
76 F. 30,89 

F. 91(b) 
78 F. 74-77 
79 F. 17 
80 F. 18,19, 21, 22, 23 
81 F. 20 

F. 70 

F. 24,25 

F. 88 

F. 88 

F. 92 


F 
F 
F 
F 
F. 
F. 
F. 
F 
F 
F 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 
F. 

F. 
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Loy. Fdgs. & Concls. T-P Fdgs.& Concls. T-P Reply to Loy. Fdgs. 
F. 94 F. 73, 78,85 


F. 98 F. 34-37 

Concl. Concl. 2 

Concl. Concl. 2 

Concl. Concl. 3 

Concl. 

Concl. 

Concl. 

Concl. 

Concl. Concl. 17 
Concl. Concl. 17 
Concl. Concl. 17 
Concl. Concl. 4-7,9-10 
Concl. Concl. 4-7,9,10 


Concl. F.10-14;Concl. 5-8, 
9,12,15 


[4815] 
Concl. 8,13 
Concl. 21 (p. 117) 
Concl. 23 
Concl.: 18(a) 
Concl. 18(a) 


Concl. 18, 19 

F.46, 79-85;Concl. 20 
. Concl. 25 

Concl. 25 
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= 4 CROSS-REFERENCE INDEX OF PARAGRAPHS OF NOE COMPANY 
. FINDINGS AND CONCLUSIONS (FEB. 1) WITH CORRESPONDING PARA- 
GRAPHS OF TIMES-PICAYUNE FINDINGS AND CONCLUSIONS AND 
— WITH PARAGRAPHS OF TIMES-PICAYUNE REPU TO NOE COMPANY 
an, FINDINGS AND CONCLUSIONS 


‘ Noe Company Times-Picayune | Times-Picayune 
Fdgs.& Concls. (Feb. 1) Fdgs.& Concls. (Feb.1) Reply to Noe Co. Fadgs. 
Para. References Corresponding Para. Ref.Corres. Para. Ref. 
: F. 3 F. 9,15, 16, 19 — 
F. 4 Appendix 1, F.4 | sii 
F. 5 F.17, 25 = 
F. 6 F. 24, 25 ‘Para. 1 
F. 7 _ Para. 1 
F. 11 F. 25 ‘Para. 1 
F. 12 F. 18,19, 20 Para. 2 
F. 13 F. 21 oon 
F. 14 F. 23 = 
F. 15 F. 22 aie 
F. 16 F. 10 = 
F. 17 F. 15 --- 
F. 18 F. 15,16 — 
F. 19 F. 11 bows 
F. 20 F. 11 = 
‘ F. 21 F. 12,13 ba 
F. 22 F. 14 ton 
F. 24 F. 1 Para. 2 
" F. 25 F. 2,3 a 
F. 26 F. 1 Para. 2 
F. 28 F. 4 _— 
F. 29 ot Para. 3 
F F. 30 _ Para 
F. 31 = Para 
F. 32 F. 4 J 
F. 
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Noe Co. Fdgs. & Concls. 


F. 34(a) 
. 34(d) 
. 35(c) 
. 36(a) 
. 36(b) 
36(c) 
37 
40 
41 
43 
. 44 
. 45 
. 46 
F. 47 
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T-P Fdgs. & Concls. 


F. 34, 35, 36 

F. 31, 32, 33 

F. 5 

F. 26, 27, 29, 30 
F. 92 

F. 91 
F. 91 
F. 88 
F. 88 
F. 35 
F. 32 
F. 30 


T-P Reply to Noe Co. Fdgs. 


Para. 5 


Fdg. 34,35 & 36 preceding sub-paragraphs are so generalized that no 
useful purpose would be served by any correlation to Times-Picayune 


Findings and Conclusions. 


Concl. 
Concl. 
Concl. 
Concl. 


Concl. 
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Concl. 
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Concl. 2 


[4818] 


Para. 9 
Para. 10 
Para. 11 
Para. 12 
Para. 13 
Para. 14 


TIMES-PICAYUNE REPLY TO LOYOLA 


FINDINGS AND CONCLUSIONS 


1. Past Broadcast Records--Conclusions, para.3-10. These para- 


graphs of its proposed conclusions constitute Loyola's principal ground 
for preference in this proceeding. Adoption of these proposed conclusions, 


however, is precluded by utter lack of any sufficient or proper evidence 
‘: ‘, 


3. ws 
bos” : Ta eee : we 





3 






o 





[4819 ] 
97 ! 
to support the comparisons made. Moreover, the method employed by 
Loyola to carry its burden on this issue it has tendered is wholly im- 
proper and lacking in elementary fairness. Under the rules of procedure 
governing this proceeding, | 


"the burden of proof and of going forward with the evidence must 
in the first instance be placed upon an applicant by reason of a 
submission of a list of the matters he relies upon, both with re- 
spect to all allegations concerning his own proposal, and also 
such specific allegations of the competing proposals as are neces- 
sary to establish the existance of a significant difference between 


them." South Central Broadcasting Corp. 9 RR 1038. 


"It is quite obvious that the proponent of a particular point of 
difference is not relieved of this burden at the hearing and that 


he must substantiate his allegations with facts." KTBS, INC. 
9 RR 1390; See also T.52, lines 12-22. | 


Loyola concedes in its Concl. 5 that Times-Picayune did not put its 


broadcasting history in issue, 2/ and that the only evidence of the opera- 


tion of WTPS, aside from incidental references, was undertaken by the 
other two applicants through cross-examination. Since the burden of proof 
on this issue rested entirely upon Loyola any deficiencies or short- 
comings in the record with respect to meeting the burden it assumed are 
entirely its responsibility and not in any way the on of Times- 


Picayune. 


1/ Inasmuch as Loyola finds fault with the WTPS bioadeant record des- 
cribed by Loyola, the implication exists in Loyola's statement that the 
Times-Picayune broadcast record is not equal but is inferior to WWL's. 
It is precisely because Times-Picayune considered that its broadcast 
record was as good as WWL's that issue was not joined with Loyola on 
past broadcast record. This position by Times-Picayune is in keeping 
with the stated purpose of the Commission's procedures in hearing cases 
which was to eliminate areas of comparison in which there were no signi- 
ficant differences on which to base a comparative aincing of superiority. 
Note statement of counsel T. 170-1. | 


[4819 ] 
2. The evidence so-called upon which Loyola has relied to carry 
to carry its burden is not only completely insubstantial, but whdlly im- 
proper, for the purpose. The proposed conclusions are based upon its 
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proposed Fdgs. 49 through 58, which in turn are based entirely upon the 
responses of Mr. George Healy to cross-examination by Loyola. The 
poverty of Loyola's position is evident from the fact that it itself states 
(bottom p. 73) that Mr. Healy knew virtually nothing of the details of the 
WTPS radio operation. It is incomprehensible how any responsible or 
lawyerlike contention could be made by Loyola that its burden in proving 
the character of the WTPS radio operation is met by cross-examining a 
person who frankly and with candor admitted he was unfamiliar with 
that operation except in a general way. There is also a substantial ele- 
ment of impropriety in the deviousness of Loyola's approach arising 
from the lulling statement of its attorney that his questioning of Mr. 
Healy was for the purpose only of establishing what Mr. Healy knew about 
the radio operation. At the outset of this line of questioning, Mr. Healy 
said: 


"Mr. Wehrmann would be better qualified that I to clseuss the 
details of -- (interruption indicated). 


Mr. Segal: "No. I just wanted to see what you know about it." 
(Emphasis supplied) T.493, line 21. 


Such tactics hardly afford a proper basis for establishing the facts con- 
cerning the WTPS past operation. Had Loyola really wanted to make an 
accurate record of facts on which proper comparisons could be made of 
the past services of WWL and WTPS, it well knew how to go about 


[4820] 
it2/ without trying to prove the matter by a witness admittedly without 
knowledge of the detailed facts which were necessary to development on 
the record of proper comparative evidence. 

3. The legal unsoundness of Loyola's undertaking to have the Ex- 
aminer make comparative findings on the issue of past broadcast opera- 
tions of WWL and WTPS, as tendered by Loyola, is further demonstrated 
by the fact that Loyola, in its eagerness to have the Exminer rely upon 
the tastimony of a witness without knowledge of the facts it was trying 
to prove, failed to search the entire record and ta.call the Examiner's 


ee 
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attention to evidence which Loyola itself submitted and which either 
directly emtradicts or casts serious doubt upon the truth and accuracy 
of facts and conclusions now proposed by Loyola: | 

(A) Loyola Fdg. 51 and Concl.5 asserts not that Mr. Healy knew 
of no agricultural program on WTPS but that WTPS was not broadcasting 
any agricultural program of any kind. Loyola's own Exhibit 35 shows 
that at the time of the hearing (Loy. Test. 125, lines 3-4) WTPS was 
broadcasting Farm Reports in a daily except Sunday program from 6:05- 
6:15 AM, plus weather reports every half-hour throughout the day except 


during the regular evening classical music program. 3 


2/7 ‘Certainly the WTPS broadcast service was no secret. It could have 
been testified to by Loyola's own witnesses. Furthermore, the Commis- 
sion's procedure afforded ample opportunity to Loyola to request that 
Times-Picayune be required to submit any additional information Loyola 
required. Loyola did not see fit to make any such request. Moreover, 
the Examiner gave the parties wide latitude to develop a proper record 
through cross-examination of opponent's witnesses. The obvious wit- 
ness available for presenting the facts concerning:‘WTPS was Mr. 
Wehrmann. Loyola chose not to call him either before, during, or after 
cross-examination. | 


3/ Mr. Segal's unwillingness to develop facts and willingness to rely 
upon Mr. Healy's lack of knowledge thereof concerning the WTPS opera- 
tion is illustrated by T. 493-5, in which Mr. Segal was handed an analysis 


of WTPS programs in the 1953 composite week. After Mr. Segal ex- 


amined this analysis he discontinued further reference to it and resumed 
testing of Mr. Healy's knowledge of the operation. If Loyola were really 
concerned with getting facts instead of playing (Cont'd. on next page) 
[4821] | 

(b) Loyola Concl. 5 asserts that no educational programs were 
broadcast and no regular programs were carried for civic and charitable 
organizations. Loyola's own Exhibit 35 4/ shows that in the week during 
the hearing selected by Loyola at least one educational was broadcast 
at 11:45 AM on Saturday, with two regular daily evening periods at 6:15 
and 10:15 PM devoted to public service programs Monday through Friday, 
which would be available for educational programs and for programs on 
behalf of civic or charitable organizations. In addition to these two regu- 
lar daily periods in ‘choice WTPS listening hours devoted to public service 
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programs, safety programs are broadcast on Saturday and on Sunday 


evenings. Further allegations in Concl. 5 as to the limited number of 
WTPS religious programs are completely contradicted by Loyola Ex- 
hibit 35, the Sunday schedule of which shows many WTPS religious pro- 
grams including an evening Pastor's Study program. 

4. The foregoing examples suffice to show the careless disregard 
shown by Loyola in presenting the facts of record to the Examiner, parti- 


cularly in requesting adoption of findings and conclusions which are con- 


tradicted by its own evidence. 
5. Loyola Concl. 5 (p.74) that the operation of WTPS has been 
carried on with an eye to expenditures is a statement which comes with 


poor taste from Loyola 5/ in view of its own Fdg.56. The proposed 


3/ (Cont'd) cat and mouse with the witness, it had the facts in that 


‘analysis which related to the comparable 1953 composite week for which 


Loyola had submitted data on WWL. 


4/ It is important to note under rules of evidence that Loyola is bound 
by and cannot impeach its own evidence. Hence, evidence which might 
have no substantial weight when offered by the party who prepared it 


acquires great weight when it is offered and relied upon by an opponent. 


5/ Exhibit C of the Loyola CP application shows combined net income 
for 1952 and 1953 from WWL operation as in excess of $300, 00U. See 
also para. 3 and 4, Loy. 1:13. 


[4822 ] 
conclusion is, moreover, unsupported by the whole record which shows 
that Times-Picayune in contrast to Loyola sustained operating losses 


from broadcast operations of $694, 839 (including $233, 587 for deprecia- 


tion) on a capital investment of almost like amount. TP IE 9; T.878-880. 
Loyola has, moreover, in Concl. 5 8/ and Fdg.52, distorted Mr. Healy's 
testimony regarding expenses involved in developing and presenting regu- 
lar local discussion (panels, forums, and roundtable) programs by its 
own suggestion (T.505 lines 2-5) to the witness that the only increase in 
operaping expenditure for such programming would be to provide trans- 


portation for the participants, when the witness had previously stated 
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(T.502, lines 7-9, 12-13) that the arrangement of "good discussion pro- 
grams" (entailing planning, development, etc.) required employment of 
a larger staff and other expenses, such as transportation. Certainly, 
the witness did not suggest, as Loyola seeks to have the Examiner de- 
termine, that avoidance of transportation expense was the controlling 
consideration affecting Times-Picayune's view of the matter. 

6. Loyola Fdg.50 and Concl.5 disregard relevant evidence offer- 
ed by Mr. Healy in explanation of his lack of familiarity with details of 
the WTPS radio operation. The manager of WTPS, Mr: Henry Wehrmann, 
is a native of New Orleans who has been in the employ of The Times- 
Picayune for 20 voor, 2 and has been general manager of its radio 
property from inception. TP IV D 23; 1E 7-9. Mr. Healy did not become 
charged with any direct responsibility for supervision of WTPS radio 
until November, 1953. The operating program plan for the station 
6/7 Where it is stated at p.74 that Times-Picayune conceded expenses 
of developing and presenting discussion programs to be nominal. 


1/ None of WWL's "paid" supervisory personnel has been associated 
with Loyola for as great a period of time. Loy. Fdg. 30. 





| 
1 


[4823 | 

was already formed at that time (T.510) and Mr. Healy saw no necessity 
for moving in to upset the established operation. T. 513. Accordingly, 
Mr. Healy's supervision of the radio station was exercised through Mr. 
Wehrmann. T. 496, 543. 3 

7. Loyola Fdg. 53 is irrelevant since there is no Loyola finding 
showing that WWL maintains a local news gathering stast.8/ 

8. Loyola Concl.7 is inaccurate and meaningless. With regard 
to educational programs, Loyola goes out of its way to refer to the WTPS 
1951 composite week even though no WWL 1951 composite week was 
filed with which comparison could be made and even though its own Fdgs. *Q 
26 and 52 (p. 38) give 1953 composite week figures for both statigns. 
Apparently Loyola thought 1951 was a better choice even though no 


comparison with WWL in that week could be made, inasmuch as 1953 sod 
%, i 
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showed WTPS with 0.8% educational while WWL devoted the staggering 
additional percent of 0.38 to educational programs. This, coupled with 
the admission in Loyola's Concl.6 that it proposes "considerably more 
‘educational programming in television than was presented in radio", re- 
‘duces this point in Loyola Concl.7 to meaninglessness. With respect to 
NCSA's --the next point in Concl. 7--Loyola again chooses 1951 infor- 
mation for WIPS on which no direct comparison with WWL can be made 
‘when the record contains evidence directly comparable to WWL data in 


8 7 The second line (p. 40) is inaccurate (T.507) in referring to news 


staff as distinguished from news-gathering staff. The record shows 
also (TP II J 6) that WITPS employed a news director and a sports 
director (TP II K 3). 


[4824 ] 
Loyola Concl.6.2/ This evidence is that WIPS broadcast 132 NCSA's in 
the 1952 composite week and 303 NCSA's in the 1953 composite week. 
Since educational programs and NCSA's are the only matters covered in 
Loyola Concl.7, that conclusion is deprived of any significance beyond 
the additional evidence it gives of Loyola's consistent willingness to 
‘indulge in references to non-comparative data even when directly com- 
parative data is contained in the record. 
9. In summary, it can be seen that Loyola has utterly failed to 
develop in this record proper evidence to establish its contention of 
superiority in the past broadcast record of WWL as compared to WTPS. 
Before passing on to Loyola's next contention it is appropriate to point 
out with respect to WWL's past record that the findings proposed by 
Loyola (Fdgs. 16 to 18) thereon are based entirely upon general state- 
ments about special events, special programs, and awards, taken from 
a narrative exhibit rather than upon the more probative fashion of a 


: descriptive analysis of its regular premarin Also, since 
| 9/ Loyola Fdg.16, p.14, shows an average of less than 90 NCSA's per 


, le: for organizations in the one year period, Oct. 1, 1952-1953, which 
indicates plainly that the 151 NCSA's in the 1953 composite week included 


approximately 61 NCSA's promoting sustaining programs, etc., but not 





devoted to non-profit causes and organizations. 


10/ Loyola's own listing of public service programs in the WWL 1953 
composite week shows (Loy.1, 4th page et seq. following p. 47) that ex- 
cept for a daily 10 minute segment of weather and market reports no 
non-network public service programs were broadcast from 7AM to 
11:15PM on Monday and Thursday while on Tuesday, Wednesday and 
Friday the only such programs from 7AM to 11PM were Musicland, 1/4 
hour on Tuesday; Faculty Panel, 1/2 hour on Wednesday; and 10 minutes 
of Treasury Tunes, 1/4 hour of Tarpon Rodeo and 1/2 hour of Streets of 
New Orleans on Friday. This is noted here not because Times-Picayune 
is seeking to inject any claim now that its past broadcast record is su- 
perior to Loyola's but only to note that even the incomplete record made 
by Loyola on this issue does not support the conclusion which Loyola re- 
quests the Examiner to make. 


[4825 ] ! 
it bears directly upon the past broadcast record issue tendered by Loyola 
reference should be made to the exceedingly serious imbalance in WWL 
religious programming pointed out in Times-Picayune Fdg. 39 (p. 34) and 
Noe Company Fdg.35(a). The seriousness of the imbalance arises from 
the fact that for a period of nearly 2 years 11/ and possibly longer, the 
only regular WWL religious programs broadcast for local churches and 
pastors were for those belonging to the Roman Catholic Church. T. 4-5-6. 
Because the officers and directors of Loyola are limited by charter to 
members of a missionary and teaching religious order (T. 418) of the 
Roman Catholic church and considering the dominant facilities of WWL, 
a special responsibility was placed on Loyola to undertake to maintain 
a balanced presentation of programs for all recognized religious faiths 
in the area. An even more serious reflection is that although a specific 
request for time on WWL was made in April, 1953, by Dr. Langtry, the 
Chairman of the Radio Committee of the New Orleans Council of Churches, 
no time was stated to be then available and that Dr. Langtry would be 
notified when time became available. When no notification had been re- 
ceived by August, Dr. Langtry addressed a complaint to the Céamis- 
sion, and in the next month a 1/2 hour period became available for use 
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by the New Orleans Council of Churches. Noe Co. Fdg.16-17. Itis 
submitted that this evidence bearing upon the issue tendered by Loyola 
would require a conclusion to be made that the WWL past record was 
seriously defective in an important area of programming. 


11/ Father Donnelly conceded the continuation of this condition from the 


time he became president in March, 1952. T.426. The 4th page pre- 
ceding p. 61 of Loyola Ex. 1 lists the religious programs carried on 
Sunday, December, 1951, by WWL showing the same periods devoted 
then to Roman Catholic programs as were carried after March, 1952. 
See Father Donnelly's testimony. T. 438. 


[4826 ] 
10. Diversification of Control--Loyola Fdgs. 39, 46 and 47, Concls. 
10 through 12. Loyola Concl. 10 is without merit.22/ The key statement 
in this conclusion is that The Times-Picayune's newspaper publishing 
business is so dominant as to be a near monopoly. Ona record specifi- 
cally made by the Government to determine, among others, the point 
‘asserted by Loyola, the Supreme Court of the United States said: 


"We do not think that The Times-Picayune occupied a 
‘dominant’ position in the newspaper advertising market 
in New Orleans." 13/ 


-Concl.11, is likewise unsupported by the record. The third sentence is 
incorrect since the reference made by The Times-Picayune was to a unit 
advertising rate. 14/ T.624. Loyola refers to the unit advertising rate 

-as an “undesirable” practice and bases its bald statement, which is with- 

out a shred of support in this record, entirely upon the Commission's 
decision in Radio Fort Wayne case. This is obviously a random citation 

| since any careful reading of that decision would show that The Times- 

Picayune Publishing Company case was specifically called to the Com- 

mission's attention and distinguished therein by the Commission as one 

| decided upon its own factual situation, with the further statement, "that 
the exact facts here (Radio Fort Wayne) obtaining have not heretofore been 


considered in any case to which attention has been called". (Emphasis 
supplied) 9 RR 1222 j-k. It is obvious, moreover, that the Commission 
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was considering the problem of "joint 


12/ As noted in footnote 13, p.106, TP Fdgs. & Conclusions, there is 


no significance in the fact that for purely historical reasons the morning 
and afternoon editions of this company's product bear different names. 
T. 624. 


13/ U. S. v. Times-Picayune Publishing Co. 345 US 594, 611. 


14/ The record is clear that The Times-Picayune basic rate structure 
is the same as the one in effect in 1950. T.623. : 


[4827] | 
advertising rates by newspapers separately owned" (emphasis supplied-- 
9 RR 1222 k) since it grounded its determination as to the undesirability 
of the practice there upon the Trenton Potteries case which ruled that 
price-fixing between competitors is illegal per se. It is apparent that 
the Commission did not condemn, what Loyola unsoundly wants the Ex- 
aminer to do in this case, i.e., a practice followed by “approximately 
200 publishing companies in the United States". T. 624. 

11. The remainder of Concl. 11 based on Fags. 67 ay, and 68 weakly 

refers to a "tendency" by Times-Picayune to use the newspaper and 
radio station to promote each other rather than the public interest. There 


is no greater significance in the plug for WTPS than in the fact that 


Tulane, LSU or any other college is hurt by Loyola' 8 practice of having 
its own faculty participate in programs over WWL, Loy. Test. 77, or 
that the Loyola Department of Radio and Speech has produced 982 1/2 
hours of programming over WWL. Loy. Test. 28. Similarly, the use in 
television by Times-Picayune of persons identified with its newspaper 

is no greater significance than the uses planned of persons identified 
with the university or its radio station. 16/ Mr. Healy clearly repudiated 
on the record any purpose for use on its TV Station of newspaper per- 
sonalities other than on the basis of selecting the person best fitted for 
the particular programming job. T.557-8. There was no challenge by 
opponents of the qualifications of any of these ! ad 


15/*Fdg. 67, lines 6 and 7, show that the sentence bectnning on p. 12 and 
Pimging over to p.13 is inaccurate as to The Times- “Payee farm editor. 
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16/ £.g., use of a professor to plan a TV program for Loyola or courses 


in television instruction for the university using the proposed TV station 
(Loy. Test. 29-30) or use of several WWL Radio personalities on the 
proposed TV station. Loy. 1:387-400. 


[4828] 


persons selected. Loyola Fdg. 46, 2nd sentence, is misleading in re- 


ferring to display instead of general and in not stating that retail dis- 
play advertising is sold in either the morning or afternoon editions. 


7.625. Fdg.47 should show that the 1951 and 1953 lineage indicated for 


The Times-Picayune is for the morning and Sunday editions. T.785. The 
conclusion to be adopted by the Examiner on the subject of diversifica- 


tion as between Loyola and Times-Ficayune is The Times-Picayune 
Concl. 17. 


12. Local Ownership--Times-Picayune Concls. 4 through 7,9 and 
10, fully discuss the criterion of local ownership as between Times- 


Picayune and Loyola and show that Times-Picayune is entitled to a sub- 
stantial preference on this issue. No useful purpose would be served by 


reviewing herein the many considerations set forth therein in substanti- 


ation of these Times-Picayune conclusions, which should be adopted in 


preference to Loyola's concls: 13 and 14,17/ Comment, however, should 


be made in passing to Loyola's unusual claim in Concl. 14(a) that it 
' should have its Lay Board counted in its favor in any comparative evalua- 


18 / 


tion of local ownership.— Thus, we find an organization which disclaims 


the existence of any ownership of the corporation (Loyola) by natural 


persons but claims equal standing on local 
—117/ Loyola Fdg. 43 cited under Concl.14(b) makes no reference to testi- 


mony concerning Miss Clark's and Mr. Morris' visits to New Orleans 


and their respective interests therein. T. 599-601; 602-3. The last 
_ sentence of the finding is without significance since both Voting Trustees 
- are serving under the new trust. Note also T. 592. 


| 18/ The lack of sincerity or seriousness of this claim is fully evident 
_ from the fact that no reference to the Lay Board is made when Loyola 


is discussing integration of ownership with management. Apparently 
Loyola considers it fair and necessary to consider the Lay Board as 
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“for integration purposes. The convenience of this paradox can be ap- 
preciated since the Lay Board has no participation whatever in station 
management except to attend Loyola Board meetings. 


. 


| | - owners for local residence . purposes, ‘but not owners 
& 


[4829 ] 
wnership with a corporation (Times-Picayune) that has over 750 natural 
. persons as owners. As if this anomaly were not sufficiently unique we 
find this same organization (Loyola) claiming that its local ownership 
should include not only persons who are not owners but persons (the 
Loyola Lay Board) who have absolutely no legal standing or responsibility 
whatever as officers, directors, or in any other capacity in this organi- 
zation. Loyola is entitled to an "E" for effort but the Examiner will not 
be misled by this bold attempt to stretch the criterion of local ownership 
to an extent defying recognition. This legal legerdenmain is attempted 
without citation of any authority. | 
13. Integration of Ownership and Management--Loyola Concl. 15-- 
This contention of Loyola begins with a modest "clear preference" and 
rises on the strength of its own exhilaration to "an extremely strong 
preference" for Loyola over Times-Picayune. Again we meet the bar at 
the threshold which Loyola disregards and never overcomes, i.e., who 
. : are the owners who are to be integrated in the day-to-day operation of 
| the proposed TV station? Since Loyola disclaims the existence of any 
natural person or persons as its owners it is impossible to understand 
how their claim of superiority on this factor could be sustained under 
any circumstances. In fact, the history of the "revolving door" character 
of Loyola's corporate management discloses an impermanence which 
would be wholly inconsistent with the Commission's policy of integration 
of ownership and management. This impermanence is, moreover, in- | dy. 
herent since Loyola's officers and directors under the vows of obedience 


of a religious order are subject to reassignment and transfer under the 
administrative control of their superiors. TP Fdgs. 10-14, Concls. 5-8, 
9, 12;'T.441 line 6, 442 line 3. Loyola Concl. 15(b), first sentence, shows 
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‘that when it is referring to Times-Picayune, 


[4830] 
Loyola affirms the importance of the stress to be placed upon owner- 


ship 19/;ntegration as distinguished from integration of officers and 


directors. The Loyola contention is also defective in overlooking the 
necessity for integration to be in day-to-day station management and not 
in corporate management or general corporate affairs. There is no dis- 
pute that the Loyola officers and directors are integrated in the day-to- 
day affairs of the university itself as distinguished from its broadcast 
operation. In the same sense Times-Picayune's officers and directors 
are highly integrated inthecorporation's general affairs, inasmuch as 
all of the officers except Mr. Phelps, its legal counsel, are fulltime 
employees of the company and all persons who are directors meet every 
week in a formal directors committee meeting. TP IA65. For these 
reasons Loyola has failed to demonstrate on this record that it has any 
natural persons as owners who are or will be integrated in the direct 
management of day-to-day affairs of the broadcast operation. 

14. Loyola refers to Concl. 15(a) to the Faculty Director (not an 
officer) as the only one who devotes full time to the broadcast 


19/ Loyola's references to ownership percentages of Times-Picayune 
executives is completely misleading and meaningless since it ignores 
the fact that The Times-Picayune is a widely held corporation with 750 
‘persons holding 280, 000 shares for an average holding of 373 shares or 
0.13%. With the exception of Mr. Healy, each director holds an amourt 
of stock equal to or greater than the average for the corporation. Loy- 
ola also misconstrues the record by virtue of its references (lines 12 
-& 13, p.81; last sentence of Concl. 15(b); and Fdg. 44) to alleged limited 
representation on The Times-Picayune Board of Directors by Voting 
Trustees and stockholders. In addition to Voting Trustees Phelps, J. 
‘Nicholson, Hyams, and Harkey, who are on the Board, (1) Mrs. Laura 
Howard, a Voting Trustee, was replaced on the Board by her son, A. H. 
Howard, and (2) Mrs. Eleanor Nicholson Corbin, a Voting Trustee, is 
the wife of Carl M. Corbin, who was elected to the Board to replace his 
mother-in-law, Mrs. Amie Boyd Nicholson, a Voting Trustee until 1953; 
TP IA 58 and 54. Other references in Loyola Fdg. 44 to terms of the vot- 
ing trust are without significance in view of Mr. Phelps' and Mr. Segal's 
remarks on the record. T.590, 605 lines 18-21. The first sentence of Fdg. 
44 is unjustified unless it refers to connections with the proposed station © ‘ 
other than as Vating Prunes. ge * Sa 9 | © — 
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[4831] : 
station. These duties, however, have been only “supervisory” in char- 
acter (Loy. 1:25) to enable the Faculty Director to serve as "contact man" 
for the Board. Loy. Test. p.83. A proper evaluation of the record shows 
that the officers and remaining directors of Loyola will have no regular 
duties in day-to-day operation of the proposed station— 20/ n— although there 
may be incidental contacts with the Faculty Director, 22/ and regular 
participation by each one living in New Orleans in Board of Directors 
meetings. In connection with Loyola Fdg. 13 the record reflects (Loy. 
2: p.14) that weekly meetings of the Board were not begun until October 
14, 1953. Before concluding comment on the integration factor, it is 
noted that Loyola is including Father Shields as a director on whom it 
is relying for comparison on the factor of integration. ‘Since Father 
Shields is now a resident of Dallas and his assignment has been changed 
from Loyola to Jesuit High School in Dallas (Loy. Test. p.6) no weight 
can be given to his participation in considering integration. Moreover, 
there is a serious legal question as to whether Father Shields has any 
legal status under the corporate charter 


20/ The management of the proposed TV station is set forth by Loyola 
in its Fdg. 30 describing Supervisory Personnel for the Proposed Sta- 
tion and Fdg. 31 describing Key Staff Personnel. Nowhere in those 
paragraphs which list the persons who will be active in day-to-day 
management of the proposed station are any of the officers and direc- 
tors of Loyola referred to. The entire proposal for operation of 
Loyola's projected TV station is contained in its Exhibit 1. The record 
is clear that except to review, discuss and approve the proposal, none of 
Loyola's officers and directors participated directly in preparation of 
the TV proposal. Mr. Summerville, the proposed AM-TV General 
Manager, testified that the material in Exhibit 1 "was jointly prepared 
and conceived by me and Messrs. Hoernea and Bloom". Loy. Test. 
p.111, lines 5-6. | 


21/ Father Donnelly, as Chief Executive, outlined his ——" to the 
proposed station, both directly and through other officers and directors. 
With respect to the latter, it is significant that Father Donnelly mentioned 
only the Faculty Director and Treasurer as having any contact with the 
station as would enable him, as President, to keep in touch with the 
station. Loy. 1:23. 


€ 
ee _ 


aay 








[4832 ] 110 


[4832 ] 
as a director of Loyola University, in view of his transfer from Loyola 22/ 


It is important also to note a further consequence of Loyola's integration 


contention. We have seen in para. 9 supra the serious imbalance in relig- 
ious programming which was permitted to continue on WWL until com- 
plaint by Dr. Langtry was made to the Commission. This imbalanced 
condition in religious programming is the clearest proof that the inte- 
‘gration of officers and directors in day-to-day broadcast operation as 
claimed by Loyola is not factually correct, because the alternative would 
charge the Loyola officers and directors with direct personal knowledge 
and responsibility 23/ for the failure to schedule time for any local relig- 
ious group other than their own. It is submitted, as proposed in Times- 
Picayune Concl. 15, that the record does not support in any way any 
preference for Loyola as to the integration of ownership with future day- 
to-day station management of the proposed station. 
15. Loyola Concl. 16 is a non sequitur since it refers to persons 

in the first sentence and radio stations in the second. The lack of an 
- adequate record to support Loyola's charge that WTPS has failed to serve 


227 Article V of the Loyola Charter (Application Ex. A, 1952 Amendment) 


_ provides: "Should any member of this corporation cease to be attached to 
_ Loyola University as Priest of the Society of Jesus, he shall cease to be 
a member of this corporation and forfeit all rights that he may have ac- 
quired in or on account of this corporation". In this connection the last 

_ sentence of Loyola Fdg. 5 is misleading since it could be inferred there- 
from that the members of the corporation include its faculty--lay and 
Jesuit. The fact is, as Article V of the Charter makes clear, member- 
Ship in the corporation is limited to Jesuits. 


_ 23/ The officers and directors continue, of course, to be charged with 
general responsibility for this deficiency even though the record may 

not establish that each had personal knowledge. Van Curler Broadcasting 
Corp. 3 RR 1640 para. 4. 


[4833 ] 
the community sufficiently has previously been covered herein. Times- 
Picayune Concls. 8 and 13 are supported by proposed findings based 


upon the record and should be adopted in preference to Loyola Concl. ea 
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16. The impropriety of Loyda Concl.17 and Fag. 15, and last 
sentence of Fdg. 45 is well shown by the record (T. 148-151) in which 
Times-Picayune withdrew objections (TP Ex. C para. 17 and 18) to this 
specific Loyola evidence upon the ruling of the Examiner (T. 150) that 
visits of Loyola directors did not enlarge Loyola's Revised Statement 
which limited its point of reliance on the matter solely to staff per- 
sonnel. Loyola now improperly seeks to renew the matter and avoid 
the Examiner's ruling on which Times-Picayune relied in submitting no 
rebuttal evidence. Even if Loyola thought its point continued to be valid, 
it nonetheless made no effort whatever to develop any comparative evi- 
dence to meet the burden of proof on its supposed point of reliance though 
three Times-Picayune directors were present for cross-examination. 

17. With respect to Loyola Concl. 18(a) there is no evidence in 
the record to suggest the superior wisdom of a staffing plan which will 
"move virtually its entire personnel from AM into television, with its 
chief executives (staff) continuing to supervise the AM activities as 
well". In fact there is far more logic and reason to support a conclusion 
on this issue tendered by Loyola that a proposal to move virtually the en- 
tire AM staff to TV would load the TV station with a staff 
24/7 Loyola Fdg. 4, 4th sentence, is misleading because it mixes indis- 


tinguishably organizations in which Father Donnelly is ‘a member as well 
as those before which he has appeared on a speaking engagement con- 
cerning which no details are given. The last sentence refers to his 
1942-46 assignment at Jesuit High School. In Fdg. 9, 8rd sentence, 

the activity referred to was in Macon, Georgia. 


[4834 ] 
having no operating TV experience and having a tendency, because of 
such close identification with WWL, to follow in established radio pat- 
terns and formats without any background for independent TV operation. 

.The WWL radio station, in turn, would have to be restaffed with persons 
newly employed for that purpose. The training of AM replacements after 
a CP grant to permit the existing. AM staff-to move to TV for pre- 
_ Operating training there, necessitates two Gaining and preparatory pro- i, 
grams--a plan of unproved merit. 
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18. Loyola Concl. 18(c) is completely unsupported by the record 
except for the first sentence which is presumed to refer to the WTPS 
AM staff. There is no excuse, however, for Loyola's various references, 
both here and elsewhere, (Fdg. 58 and Concl.5, Footnote 3) to the non- 
| employment of the WI'PS General Manager in the TV station. Loyola has 
shown its willingness elsewhere (Fdg. 70) to search the record back to 
| what it calls Times-Picayune's "monochrome" material. It failed or 
was unwilling, however, to call to the Examiner's attention the clear 
reference at p.163 of the "monochrome" material to the Times-Picayune 
staff plan which would utilize the WIPS General Manager in the key TV 
station position of Operations Manager. Such omissions are hardly fair 
or creditable. With regard to Loyola Fdg. 58, 20/ Times-Picayune tender- 
ed no issue against Loyola relating to superiority of staff generally or 
of personnel already recruited for TV, and hence had no burden to 
- make any initial showing thereon. Any lack of comparative evidence on 
_ staffing therefor to prove any issue thereon tendered by Loyola is a 
deficiency of its own making and for which it alone, as the bearer of 


257 Mr. Healy, when asked, confirmed Times-Picayune's intention to 
employ Mr. Taylor as a regular staff executive in the event of grant 
ofaCP. T.488. 


[4835] 

_ the burden of proof, is responsible. Loyola Fdg. 69 gratuitously char- 

- acterizes as "consultants" 26/ those persons who were employees of 

The Times-Picayune, as the record there cited shows (also T. 543). The 
- only exteptions=" were Messrs. Norton and Holt, whose relationship 


to the applicant was shown by the record (T. 486) to have been purely 
- advisory. 
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19. With respect to closed circuit operations ,2°/ Loyola 


Concl. 19, it is apparent from the belated character of the Loyola opera- 


7 tion that it has been undertaken solely on a "me too" basis to try to off- 
set by partial and very limited duplication the more advanced, compre- 
- hensive and purposeful character of Times-Picayune's threefold opera- 
. tion. Times-Picayune Fdgs. 74 to 78 and Concl. 21 (p. 117). There is 
° no basis in the record to support Loyola's contentions of superiority of 
staff in experience and training in TV broadcasting“ and as to closed 
: circuit operations, the record shows a clear preference to be given to 
‘ Times-Picayune. 
° ; 26/ There is no more basis for referring to these Times-Picayune em- 
a , ployees as consultants, than there is for referring to Loyola's 


Frank Harms as a consultant. Loy. 1:359, 379. 


27/ Though Mr. Frank Taylor was continuing to operate his own busi- 
ness, he is to become a permanent Times-Picayune employee upon 
grant of aCP. Mr. Hendrickson was a part-time employee. 


7 28/ Footnote to Loyola's Fdg. 32 is exaggerated and erroneous, since 
~~ testimony = admitted and only exhibits were excluded as being 
cumulative. T. 310. In connection with Loyola Fdg. 32, reference 
should be made to Times-Picayune Fdg. 77 which more accurately 
reflects the record. The simulated color broadcasts in the last 
sentence of Loyola Fdg. 32 were entirely superficial since no means 


a | were used to test the color values, such as was ace by Times- 

, Picayune. 
| 29/ The actual operating TV experience of Messrs. Kirk, Taylor, 

; ~~ Moore, Peneguy, and Maenza, clearly exceeds the actual operating 
: TV experience of proposed Loyola TV staff personnel who, except 

. for Mr. Harms, had no previous employment experience as staff 


members of any operating TV station. TPIVD 1-7, 11-22. 
[4836] | 
20. Loyola Concl. 21 urges that its studio facilities are equal to 
Times-Picayune's because shortcomings or less desirable features in 
its own proposed studios are allegedly offset by Loyola's erroneous 
- claims of shortcomings in The Times-Picavune studios set forth in its 


Fdgs. 74, 75 and 77(a)-(c). The suggestion that two control rooms may 
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‘not be sufficient to permit simultaneous use of three studios is an idle 

speculation of counsel since Loyola concedes in Fdg. 74, which is 
supported by record evidence, that Times-Picayune's isolation of each 

' studio is accomplished by a flexible control room arrangement so that 

_ geparate rehearsals may be carried out in two studios while a live pro- 
gram is on the air in the third. Fdg. 77(a) is without merit since the 

evidence there cited clearly shows that studio storage areas open on a 

large off-street studio parking area which would obviously afford ample 

+ facilities for off-street loading and unloading. Fdg. 77(b) is also lack- 
ing in any weight since there is no evidence whatever in the record to 

- show that an elevator is fenessary oo 
that stairs to the first floor are virtually adjacent to the control rooms 
(TP 1 B39, Ex. 3 following p.39) and within 70 feet of the technical 

shop (TP 111 A plan following p.17) and that provision has been made for 

-a small elevator in The Times-Picayune studio plans. TP IIA 22, 

last para. Loyola Fdg. 77(c) is without merit, as reference to the 

! record has just shown that the stairs in question are short and virtually 
adjacent to the control rooms on the second floor, and to the studios on 


Moreover, the record shows 


the first floor. There is no evidence in the record to establish that 
there is any disadvantage in this arrangement or in 


—30/ Loyola is seeking advantage from the fact that there is an elevator 
already in the building it proposes to acquire though built for a 
different purpose. 


[4837 ] 

having access to the announce booths through the control rooms. In 
summary, reference to the record will show that the proper findings 
and conclusions to be adopted on studio facilities are those contained in 

Times-Picayune Fdgs. 86 and 87 and Concl. 23. 
21. Loyola Concls. 22 and 23 are sheer argument to cover up 
Loyola's complete deficiency in making any proposal for regular local 
live color programming. The insidious suggestion by Loyola that the: 
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Times-Picayune color proposal was made in bad faith "without hope of 
performance" and made solely to outpromise its rivals is patently false 


° and not supported by one scintilla of evidence. — 31/ The three members 
} | of The Times-Picayune Board of Directors Committee on Television 
d 3 and Radio who are also that applicant's President, its Executive Vice- 
ei President for TV and Radio, and the Chairman of its Voting Trustees, 


was each presented for cross-examination at the request of opponents 
and was cross-examined. The proper and lawyerlike way to have made 
a record to establish Loyola's charge of bad faith in Times-Picayune's 
color proposals was obviously to have tested these three most responsi- 
ble officials. Counsel for Loyola did not ask one single question of any 


Se ee ee eee ieee ee 


bx one of these witnesses concerning either the good faith, the financial 
mi ability, or the future intentions of The Times-Picayune in 


| 31/ Loyola Fdg. 73 and Appendix A are wholly impropper, untimely, 
_ | and must be disregarded relating as they do to selected extracts 
outside the record of comments and "dope" items from trade publi- 
cations. It is most significant that Loyola completely disregarded 
evidence in the record bearing on the point it has raised (TP IIA 
between pp. 7 and 8). The reference in Loyola Fdg. 72 to the 
alleged lack of evidence to show the practicability of local live 
color broadcasts is wholly untrue as the record and later state- 
ments in the same finding show. Times-Picayune showed on the 
i record its thorough and successful effort to ascertain the practi- 
i , cability of local live color broadcasting. TP1IA1-14. Loyola, on 

| the other hand, has itself failed to come forward with any rebuttal 

evidence or any evidence on cross-examination bearing on lack of 
) practicability. There is no basis on this record therefore to 
a. 4 indulge in any illogical inferences offered by Loyola that the color 

) television system authorized by the Commission was impracticable 

for anyone willing to undertake it. 


[4838] | 
connection with its color proposal.22/ It is submitted here again, as in 
the case of past broadcasting history, Loyola is seeking to have the 
Examiner follow and rely upon its arguments and suppositions unsupported 
_by evidence though ample opportunity was available to it to try to develop 


4 ok direct evidence. Loyola did not see fit to test Times-Picayune' s good re 
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faith on the witness stand. It cannot now properly or with fairness 


challenge that good faith by innuendo. It is submitted that the proper 


basis for decision consistent with effectuation of the Commission's plan 
and policy for early development of color television for the public 
benefit is that set forth in Times-Picayune Concl. 18(a). 


22. Loyola Concl. 24 and Fdg. 66 on which it is based are en- 


_ titled to no weight unsupported as they are either by the record or by 


reason. The photographs referred to in Loyola Fdg. 66(a) were taken, 


as the record clearly indicates, to show "traffic" conditions in front of 


"the studios proposed by Times-Picayune and Loyola at the same time 
of day and to show visually the entrances of the studios and streets in 
front thereof. TP IA 5, 6; T. 516 and 514. Ample evidence was 


- submitted by Times-Picayune concerning the physical dimensions of the 
_ streets and sidewalks, directions of traffic and relation of streets to the 


city to render empty the Loyola suggestion that Times-Picayune had sub- 
mitted only partial information. TP II A 4 and map preceding. This is 
proved by the fact that the only evidence adduced on this point by Loyola 
on cross-examination of Mr. Healy was already assertainable from evi- 
dence introduced in the record by Times-Picayune. Loyola Fdg. 66(b) 


_ is, likewise, lacking in merit.. The studio areas included in the 


| 32/ No lack of available studio or transmitting equipment for live color 


programming was shown, nor could it have been shown. 


[4839] 


_ photographs are fully described and can be readily understood by 

_ reference to the respective floor plans. Fdg. 66(c) merely reflects 

3 Loyola's predisposition to disagree with the interpretations applied by 

- Times-Picayune in applying Commission log analysis definitions to 

_ hewspaper content. Times-Picayune, however, was careful to describe 
' what was included in the classifications used in applying the definitions 

_ go as to avoid misleading effects. With regard to the Commission's Seta) 





Va te 


‘+ < % 
or 


See 
ae 





117 : ume 
"educational" definition, Fdg. 66 (p. 45) no limitation on content of 
program matter is prescribed therein, but only whether the program 
was prepared "by or in behalf of'' an educational organization. Thus, 
the last sentence of Loyola Concl. 24 is without validity so long as the 
so called commercial enterprise is an educational organization. 33/ 

23. Loyola Fdg. 60 is confused in referring to: a non-existent 
Educational Gateway program. With regard to Zoo's Who, the Audubon 
Society is certainly a non-commercial educational organization. "Won- 
ders of Nature" is conceded by Loyola in Fdg. 61 to be an educational 
program. The concluding reference in Loyola Fdg. 60 is certainly petty 
and meaningless since it has not shown that Loyola approached Times- 
Picayune for possible participation in news or any other programs. 

24. Loyola Concl. 25 and Fdg. 48 are wholly lacking in any sig- 
nificance as matters of comparative consideration since Loyola itself 
withdrew its TV application in 1946 and did not refile it until 1948, the 


year of the freeze. 34/ T. 388-9. 


33/ Loyola evidently agreed with this in its own program classifications 
~~ gince it classified as educational a program it pole to produce 
with local trade schools. Loy. 1:132-3. 


34/ The Commission's official record will show that although no appli- 
cation was pending for New Orleans Channel 2 at the time Loyola 
filed its present application in March, 1948, it chose to apply for 
Channel 10 for which an application was then already pending by 
Mississippi Valley Broadcasting Co. (BPCT-310). 

| 


[ 4840] 

25. Loyola Concl. 26 and Fdg. 70 renew matters excluded by 
direct ruling of the Examiner (T. 109) and are, therefore, wholly 
improper, untimely when first raised, and more so now, and outside the 
issues tendered by proper points of reliance in this proceeding. TP 
Ex. C para. 10. It is difficult to comprehend: Loyola's readiness to deny 
an opponent a fair hearing by renewing this matter now after closing of 


. the record so as to preclude any pee for development of record 


“evidence to meet the charge, 2°/ $ 
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26. Loyola Concl. 27 is a purely quantitative, generalized, and 
inadequate comparison of program categories selected by Loyola. — 36/ 
The Examiner should adopt Times-Picayune Concls. 18 and 19 which set 
forth many significant differences in program proposals fully supported 

by related findings and the record. 
27. Loyola Concl. 28 is met by Times-Picayune Concl. 20 and 

| Fdgs. 79-85 which demonstrate the definite superiority of Times- 

' Picayune operation and production plans. Loyola Footnote 7, p. 91, 
requires direct reply because it is so grossly inaccurate and unsupported 
by the record. With respect to the first comment in Loyola Footnote 7, 

_it is easy to understand in view of WWL's record in radio of not one but 

several exclusive Roman Catholic programs, why Loyola cannot 


35/ Limitations of space preclude a demonstration herein that there is 
no basis in fact for Loyola's charges. With reference to the 
Examiner's statement (T. 859) on which Loyola has relied (p. 47, 
footnote 3) for reference to material not in the record, counsel for 
Times-Picayune believes Loyola has misconstrued the ruling which 
was made specifically in relation to excluded portions of an exhibit 
physically a part of the record. The reference to exchange material 
was by way of illustration of other matters, representing admissions. 
This was not intended as an incorporation into the record of all prior 
material outside the record. Note T. 79-80. 


36/ Note should be taken of Loyola Fdg. 26 which shows that Loyola it- 
self proposes 5.64% educational on TV and carried only 1.18% in its 
most recent radio composite week. 


[4841 ] 

- appreciate a religious programming proposal such as Times-Picayune's 
which makes no exclusive time allocations to any one religious denomi- 

3 nation, but proposes a sharing according to city and area need ona 
rotating basis. With respect to the Times-Picayune programs to be 
produced with Tulane and NORD, Loyola should not ask the Examiner to 
indulge in what Loyola chooses to believe can or cannot be done in the 
face of a record containing ample evidence of the many discussions held . 
with Tulane and NORD officials and of their actual participation on toa 
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circuit pilot productions of some of the programs, as well as of the 


special TV station staff assistance (including photographers for motion 
picture filming of material outside the studio) to be specifically provided 
for by Times-Picayune in making these programs possible. Times- 
Picayune Fdg. 46. Times-Picayune invites comparison of these many 
detailed plans for insuring production of programs as verified on this 
record by the proper Tulane and NORD officials with the type of loose 
and casual planning reflected by Loyola's "paper" programming and 
illustrated by the December 8, 1953, letter of the NORD director (less 
than 2 weeks before the exchange of material in this hearing) in which 
he refers to Loyola's offer of "several quarter-hour periods a week" 
to be programmed by NORD. Loy. 2: PartC. | 

28. Miscellaneous--Loyola Fdg. 42 omits reference to Mr. 
Sam Israel as one of Times-Picayune's directors. Loyola Fdg. 64 is 
misleading in listing only 8.9% for talks without anywhere referring to 
the additional 3.5% Sports which fall in the Commission's Talk category. 
Loyola Fdg. 65 should refer to Cowpoke Corral instead of Western 
Theatre. The matters covered in Loyola Fdgs. 28 and 29 are more 
accurately stated in Times-Picayune Fdg. 72. : 


[5140] 
[F.C.C. - Received Sep. 16, 1955] 


[5142] 
REPLY BRIEF TO LOYOLA 
Outlying Communities!/ : 

Loyola's present contention (Br. 4 & Exc. 25) that it is a matter 
of common knowledge that programs cannot be scheduled on a regular 
basis for outlying communities is sheerest make-weight. The common 
knowledge is just the opposite. Recent cases decided by the Commis- 
sion show that programs originated in outlying areas or communities 
' or participated in by representatives from such areas or communities 





we, | 
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on a regular basis is recognized and accepted by the Commission as 
feasible and worthwhile. Odessa Television Co. 11 RR 765 (para.17); 
KFH Co. 11 RR 90 L. 8; Petersburg Television Co. 10 RR 580, 584; 
(para. 49). 

Loyola's entire attack upon this preference for Times-Picayune 

- is concentrated on what it chooses to characterize as a defect in the 
Let's Go Visiting and What About This programs of Times-Picayune. 
Singularly enough this contention was never before articulated. 2/ This 
labored pseudo-exposition is that Times-Picayune should be penalized 
(Loy. Exc. 79) or at least awarded no preference for its proposals (1) 
because contacts were made in communities beyond the delineated 

Grade B 


1/ Exceptions 25, 50, 51, 59, 60, 61, 77, 78, 79, 80, 126, 127. 

~ Exception 108 may not be accepted because it violates Sec. 1.854(a) 
in being unsupported by record citation and being purely 
argumentative. 


2/ As noted infra, objection is made to all the Loyola exceptions on 

' Which these arguments in the brief are based on the ground of 
untimeliness and waiver. The argument is answered on the merits, 
also to show the lack of sound logic, record evidence or Commis- 
sion precedent to support Loyola's new position. 


[5143] 
contour line of the proposed television station and (2) because these 
communities either had television channels designated for them in the 
Table of Assignments (Section 3.606) or were nearer to communities 
other than New Orleans listed in the Table. It is interesting to con- 
sider the first argument in relation to Loyola Exception 106, in which 
Loyola notably excepts to the Examiner's reference to its agricultural 
programs as "local in origin" by insisting that they are addressed to 
the "rural areas within the service area of the proposed station and 
based on consultations with community leaders and organizations 
throughout the area, and particularly are planned with the cooperation - * ‘ 
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of persons in such places as . . .", at which point Loyola lists 7 





Ta, Zh ® 
Ss ae b> Fy 7 


voy 


[5144] 
121 


| 
| 
| 


localities, one of which, Coushatta, is over 180 miles beyond the New 
Orleans Grade B contour referred to by Loyola as the limit of service. 
Another, Grand Cave, is over 200 miles beyond, still another, Baton 
Rouge, is 12 miles beyond and Alexandria is 110 miles beyond. 

The key consideration in comparing the proposals of the appli- 
cants for programs specifically designed to serve as a regular program 
medium for the participation of persons, communities or organizations 
outside of New Orleans is that Times-Picayune proposed four such pro- 
grams, as the Examiner properly found from the record, and Loyola 
proposed none, which it does not seriously dispute now and which the 
Broadcast Bureau freely concedes (Br. 4). Thus, even if Times- 
Picayune had made no contacts?! in any outlying reas its proposal 


3/ In this connection, note should particularly be taken of the applica- 
bility of Loyola's argument in its Exception 19. | 


[5144] : 
would nonetheless be entitled to consideration, comparison and prefer- 
ence over Loyola, which not only has no such programs but perforce no 
contacts to show, either. The record is overwhelmingly clear in show- 
ing that the aim, purpose and feasibility of the two programs questioned 
by Loyola were not affected by nor do they in any way depend upon the 
participation only of the contacts tabulated by Loyola. : Obviously the 
list of communities which had representatives contacted by Times- 
Picayune does not exhaust a list of all representative communities, 
persons, or organizations within a reasonable distance from New 
Orleans and which would participate in these programs. "Let's Go 
Visiting" was specifically designed to interest persons in all smaller 
towns in and around the coverage area of the proposed television station. 
TPILES3. The feasibility of the program, its character and proof of 


_ the readiness and ability of outlying communities (in this case, Houma 
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footnote 42, to which no exception has been taken. In the case of "What 
' About This", the regular participation of persons (editors) from com- 


munities outside of New Orleans to present the views of the citizenry 


- in Southern Louisiana and Mississippi certainly does not depend for its 


utility in the serving of the needs of communities and areas outside New 
Orleans upon any special adherence to or limitation of contacts to editors 
in communities circumscribed by the Grade B contour of the proposed 
station. For example, participating editors from communities beyond 
the Grade B contour, as well as those within, are familiar with and 
certainly qualified 


[5145] 


to reflect, on an interviewing panel, the questions of principal concern 


in the public mind of the Mississippi areas and communities which are 
within the Grade B contour (even if that measure is used). TPII E 18- 


20. Inthe case of "Voice of the 4-H Club", the actual participation on 


two separate occasions of over 20 members of the Livingston Parish 


_ 4-H Club with Parish agricultural and home demonstration agents, plus 


State agricultural officials, was accomplished in pilot productions of 
closed circuit TV programs. TPIIC 12-32; IV B3, 32-35. Such proof 
by actual demonstration does not afford room for Loyola to indulge in 


_ speculations as to whether the program can or will be produced in a 


meaningful manner. The same actual demonstration is true of "Salute 


_ to LSU", a regular origination outside New Orleans from the State Uni- 


versity campus at Baton Rouge. TP 1D12-14, 15-21. Note Times- 
Picayune Exc. 48. Thus, even if some of the contacts in the case of 


_ "Let's Go Visiting" and ''What About This" are regarded as ineffectual, 
' as Loyola contends, the record is nonetheless more than adequate to 


establish the feasibility of the Times-Picayune proposal for programs 

designed to provide expression from or serve needs outside New Orleans. 
The Times-Picayune contacts, however, with which Loyola now: 13 

finds so much fault, were not ineffectual and were developed accorc n i 7 
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to plan, if Loyola had only bothered to look at the record--a task which 
it understandably finds so distasteful and unrewarding. Times-Picayune 
sets forth in the record that it surveyed needs in an area within 100 
miles of New Orleans. Where portions of pee were within the area, 
the whole 


[5146] i 
parish was included because of the lack of statistical data for parish 
subdivisions. TPIVA9. The parishes and counties so included were 
identified ona map. TPIV A 23. Of the communities whose mayors 
were contacted for "Let's Go Visiting", 14 of 194/ were located in a 
parish or county within or partly within the 100-mile circle. TPE 
4-5. The five communities outside this circle, i.e. f DeRidder, La. 
and Jackson, Vicksburg, Meridian, and Laurel, Miss. , are not far 
beyond and are obviously by geographical proximity and relatively 
greater size identified in interest and of interest to outlying communities 
within the circle. With respect to "What About This", except for 
Jennings, La., every one of the other 30 communities with local publi- 
cations that was contacted was in a parish or county within or partly 
within the 100-mile circle from New Orleans or adjacent thereto. 
TP II E 21-22; IV A 11-12, 23. Loyola contends that these communities 
are beyond the service area of the proposed television station and uses 
as the sole measure for its contention the location of Grade A and 
Grade B contours. The Commission has consistently rejected and 
repudiated the probative value of its Grade A and Grace B contour 
calculations as accurate yardsticks for measuring or determining the 
extent or limits of the area in which a proposed television station in a 
comparative proceeding will render television "service". Louis 
Wasmer, 9 RR 713. With a record bare and devoid of any evidence by 
_Loyola on cross-examination or rebuttal, question- ) 
| 


y, - 4/ The 19th is the Mayor of Houma, who personally verified in this 
Ee” yecord his participation in the pilot production of "Let's Go 


, an TPE 1, 7-9. | mK 
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ing or in any objecting to the extent of the area utilized by Times- 
Picayune in surveying needs, Loyola may not now adopt the device, by 
argument alone and without evidence, of establishing the Grade A and 
Grade B contours as being the absolute limits of service by a television 
station beyond which any reception service would be a sheer waste. 

Finally, Loyola's exceptions and argument betray a fatal mis- 
understanding of proper service philosophy when it claims that any 


_ proposal to serve an outlying community is defective if that community 


is listed on the Table of Assignments or is nearer to any community 
other than New Orleans listed on the Table of Aseunments,”” Loy. 
Exc. 126 and 127. Brief reference 


| 5/ Loyola was put on notice of the scope of Times-Picayune's survey 


as early as December 16, 1953, when 'McFarland" material was 
first exchanged. Loyola offered no point of reliance, as required 
under the rules, claiming an unfavorable finding for the Times- 
Picayune survey. 


—6/ Loyola's labor of love in pursuing this argument leads to the star- 


tling conclusion that only Pointe a la Hache qualifies as a "proper" 
outlying community according to Loyola's standard. This ridiculous 
result highlights the unsoundness of Loyola's approach in ignoring 
outlying communities which are closer to communities listed on the 
Table than to New Orleans. The four communities so listed which 
are nearer to New Orleans are Picayune, Miss. , Hammond and 
Houma, La. (each 46 miles away) and Thibodaux, La. (45 miles 
away from New Orleans). Since every community more than 23 
miles from New Orleans would be closer to one of these 4 com- 
munities, no community more distant than 23 miles from New 
Orleans could be considered, under Loyola's theory, to be entitled 
to service from a New Orleans TV station. This without regard to 
the fact that no station operates and no application therefor has 
been filed in any of the 4 communities concerned. Times-Picayune 
submits that its approach to err (if indeed it can be said to have 
erred) on the side of providing recognition to some communities 
beyond the Grade B contour as well as all those within, it clearly 
more responsive to community needs and interests outside New 


Orleans than is the tight 23-mile quarantine belt advocated by... 
Loyola. It may be noted Loyola has not even proposed one single: a 


program for regular participation by any person or organization ae 
from any outlying community even within the 23-mile belt. 
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[5148] 3 
to the Petersburg Television Co. case shows how unsound, contrary to 
precedent and unworthy of weight Loyola's present requirement is, 
since in the PTC case the Commission not only upheld PTC from South- 
side's attack upon PTC's program from Richmond (the State Capitol 
having an operating station of its own) but more than that, granted a 
preference to PTC over Southside for proposing such a program from 
Richmond. 10 RR 584(k), para. 5. Note Times-Picayune's "Salute to 
LSU". In this connection, note should be taken of Loyola's criticism 
(Br. 4) of the Examiner's reference in Conclusion 42 (to which no 
exception has been made) that the communities listed as having been 
contacted by Times-Picayune "have no television outlet other than 
through New Orleans stations". Loyola supports its criticism by identi- 
fying a number of these communities which are either listed on the Table 
of Assignments or are closer to other listed communities than New 
Orleans. Such a tabulation casts no doubt upon the general accuracy of 
the Examiner's remark, since the Commission can note that of the 22 
Louisiana communities referred to in which contacts were made by 
Times-Picayune, only one, Baton Rouge, La. has any operating tele- 
vision station, construction permit, or even pending application. This 
is clearly what the Examiner had reference to. Channels listed for 
communities on the Table of Assignments do not represent existing or 
even immediately prospective operating stations in such communities. 
Loyola concludes this area by its Exceptions 50 and 51 and argu- 
ment in its Brief (pp. 8-9), each of which is without merit and must be 
denied. Loyola has completely misconceived and : 


[5149] : 
misread the Examiner's statement that these programs "are designed 
specifically to bring about the regular participation of persons and 


” . groups from communities outside of Greater New Orleans". Fdg. 82. 


Though the State University at Baton Rouge may not be a community in 
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the narrow sense of a city, town, or village, the program, "Salute to ‘ 
LSU", obviously provides a regular source of material originated from 

and participated in by persons outside of New Orleans. Fdg. 73(a) and 

72, next to last sentence. It is ridiculous to suggest, as Loyola does, 


that because this material (even though originated outside New Orleans) . 
may be of interest to residents throughout the station's area without P 
limitation to a single or specific political community, it may not qualify 

and, conversely, that only if the program is of interest to the partici- 

pating community alone, can it properly be considered as appropriate * 
for this category of programs. The same is true of the "Voice of 4-H be 


Club" program. 
In Exception 51 and Br. 8-9, Loyola conveniently overlooks the 

actual participation in the closed circuit pilot production of the Voice of 
4-H Club program of over 20 members of the Livingston Parish 4-H 
Club (TP II C 12; IV B 32-35) including officials local to that parish. 
_Fdg. 72. The location of this parish even within Grade B contours is 
unquestioned. The program is thus for actual regular participation by 
persons from areas and communities outside New Orleans--and is not 
just a presentation of agricultural material of interest in a generic 
sense. Loyola erroneously implies (Br. 9) that a program participated 
in and presenting persons and organizations on a regular 


[5150] 
basis from outlying areas and communities ceases to be eligible for 
- consideration as a preference point if the program is not confined or 
related to community problems. This is a completely parochial and 


unacceptable suggestion. The "transmission" service for expression 
of local interests obviously includes all local interests. Petersburg 


Television Co. 10 RR 584q. 
* = * * 
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PAST BROADCAST RECORDS! | 
Loyola (Br. 21) erroneously contends that the WKRG-TV , Inc. case 
demolishes the Examiner's reference in Conclusion 27 to the Times- 
Picayune newspaper record. The WKRG case clearly shows that weight 
was in fact given to the newspaper's knowledge of community needs, but 
in that case the weight accorded this factor was diminished because of 
the newspaper applicant's unsatisfactory record of commercialization 
and promise vs. performance in the broadcast field. 10 RR 268g, last 
sentence, para. 97. The Examiner in the instant case found that the 
record evidence would not support a conclusion that WTPS has an un- 
satisfactory record of operation (Concl. 27). There was no 


10/ Exceptions 41-50, 86 & 87, 119-125. 


[5156] : 
error thus in considering the Times-Picayune newspaper record, since 
that record is probative evidence to support a presumption of continuing 
ability and likelihood of knowing and remaining sensitive to the serving 
of community needs. 11/ Past broadcast record is evidence which might 
support such a presumption. Of similar importance are local ownership, 
integration of ownership and management, etc. These are not mutually 
exclusive. Evidence of past broadcast record does not eliminate the 
necessity of weighing these other presumptive factors when they are 
established in the record. (Tampa Times, 10 RR 132), Loyola's con- 
tention that newspaper records of applicants are irrelevant is not 
supported by the Commission's cases which show that such records are 
received and considered. (Tampa Tribune Co. , 9RR 143-4, 770c; 
McClatchy, 9 RR 1211-2). No objection was made by Loyola to the 
a of such evidence and it is too late at this point to claim that 
. = findings and conclusions based on such evidence are irrelevant. 
! a se, = . Loyola begins (Br. 20) by observing that Times- -Picayune did not 


, 
Pant 
on: 


wa 
oan “g ee. rely upon its broadcast record and did not furnish any evidence thereon. 
Me: t . 


xo 
we 
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és “ | an} 
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If, as was the case, Times-Picayune had no point of reliance thereon, 
any evidence offered by WTPS concerning its past broadcast record 
would have been irrelevant. As the Examiner properly found (Fdg. 61), 
Times-Picayune's failure to claim superiority of its past broadcast 
record over WWL's did not concede its inferiority toWWL. It was 
precisely because WTPS believed that evidence of the complete records 

of 


-11/ Note dissenting opinion of Commissioner Lee concurred in by the 
~ Chairman. In re KFH Co. 11 RR116b. 


! [ 5157] 
| WWL and WTPS would not yield any significant point of preference for 
either applicant that Times-Picayune, under the points of reliance pro- 
cedure then in effect, did not make any contention of superiority in this 
possible area of comparison. Loyola on the other hand did. As the 
Commission had determined (Fdg. 61 and Concl. 27), it was Loyola's 
burden to prove its comparative superiority on a complete record. The 
_ Examiner found (Fdg. 61) and the Bureau concedes (Br. 7) the proof is 
entirely incomplete and inadequate for a meaningful comparison to be 
made. Times-Picayune submits that it was precisely because there is 
in fact no real point of comparative superiority in the records of WWL 
and WTPS, if considered on a complete record, that Loyola was willing 
to do more than introduce fragmentary evidence and confine its efforts 
in this area to a cross-examination of a witness who did not pretend to 
be able to give Loyola the information it required for such an evidentiary 
showing. Times-Picayune submits that if Loyola had gone beyond the 
cross-examination of Mr. Healy and had made a complete record instead 
of the fragmentary record that it did, the evidence would have shown no 
' comparative superiority for either applicant. Nor did Times-Picayune 
_ undertake to expose or assail the weak spots in WWL's operation, 
_ though some of these can be observed from Loyola's own evidence. 2 





ae 


- [5158] 
» | (TP R.F. 9 and footnote 10). It was thus not amiss but entirely con- 
c sistent for Times-Picayune to offer actual evidence of its newspaper 
record to establish that it could be presumed to know and be relied upon 
to serve community needs. 

Reply to Loyola Exception 41 shows that Loyola's claim (footnote 
>. 9, Br. 20) that the Examiner ''comes close to suggesting 


$ [5158] 
that proof may not be adduced through cross-examination” is not sub- 
stantiated by the Decision. Footnote 9 of the brief charges the Examiner 
with inconsistency in that some facts testified to by Mr. Healy were 
found by the Examiner. There is no merit in sucha statement. The 
~ making of findings on facts within the witness's specific knowledge is 

7 hardly inconsistent with a proper refusal to make findings as to facts 
a the witness was not qualified on personal knowledge to testify about. 
The concluding reference in footnote 9 of the Loyola Brief is sheerest 
makeweight unsupported by any citation to the record to show that 
during the phase of cross-examination of witnesses any party was fore- 
closed, by any ruling, from augmenting the list of witnesses required 
» on cross-examination. At no time did Loyola indicate what it now 
» implies, i.e. , that it was misled by Mr. Healy's title into believing 
that Mr. Healy could supply, of his own personal knowledge, any details 
or information concerning the WT PS operation which Loyola would 
require to meet its burden of proof. In fact, the record could not sup- 
port such an assumption by Loyola. Mr. Healy, in his capacity as 
‘ Executive in charge, was shown to exercise only "general supervision 
o over the staff of radio station WPS". TP1A 62. Note TP Exc. 47A 
t filed Aug. 29, 1955. Moreover, the record is irrefutably clear that 

: in carrying its burden of proof by comparative evidence on the issue it 
A ! . > eagle Loyola was not in fact depending upon Mr. Healy for facts 
P za ie yas to the actual operation of WTPS but stated on the record its interest x 


SS + vin cross-examining Mr. Healy to be a determination of what Mr. Healy 


3 we - 'Rhew about the operation". T. 493, L. 23. See also infra, sg. 
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[5159] 
re Loy. Exc. 45 and 47. There is, therefore, no basis whatever for 
Loyola's presently concocted intimation that it could not have cross- 
_ examined Mr. Wehrmann if it had made known on the record in any way 
its need for Mr. Wehrmann as a witness. 

In Loyola Exception 42 one is treated to the lamentable effort of 
Loyola to cover up its complete failure to sustain its burden of proof in 
presenting probative comparative evidence on the issue it tendered, by 
- now inconsistently claiming that Mr. Healy in fact had "very substantial 
knowledge of the deficiencies of the past operation of WTPS". This 
latest assertion is purely contrived. Its insincerity is apparent from 
reference to Loyola's own brief (pp. 25, 43), wherein Loyola states, 
with unblushing inconsistency, that Mr. Healy "knew practically nothing 
about its (WTPS) operation" or that ''cross-examination revealed that he 
_ knew very little of the WT PS operation and had not familiarized himself 
_ in any detail with its activities". Loyola's exception 42, thus, falls of 
| its own weight. 

Loyola Exceptions 43, 44, and 46 and footnote 10 of its Brief 
are without merit and reveal Loyola's persistent misconception and 
refusal to bear the burden of proof which rested upon it as is fully set 
forth in Examiner's Fdg. 61. Loyola miscites TP I A 64 which is con- 
cerned exclusively with the television proposals and application. With 
the correction noted in TP Exc. 47A filed Aug. 29, 1955, the Examiner's 
Fdg. 62 fully explains Mr. Healy's relationship to the radio station. 

In its Brief (p. 21) and Exceptions 45 and 47 Loyola improperly 
and belatedly attempts to repudiate its own Exhibit 35 


[5160] 
and to reverse completely its prior position on this record. Reference 
to Loyola's "Correlation of Written Testimony With Points of Reliance" 
filed on June 7, 1954, in which Loyola identified the evidence in its 


direct case on which it was relying to support its points of reliance, E : 





[5161 ] 
131 : 
» | shows unequivocally that Loyola was relying upon its own Exhibits 35 
and 37 as supporting the only point of reliance (number 2, p. 2) it made 
regarding the past broadcasting records of Loyola and Times-Picayune. 
| There is great significance, moreover, in the fact that Loyola did not 
a indicate under Point of Reliance 2 (pp. 2-3) that it "intended to support 
. the allegation by appropriate cross-examination" as it specifically noted 
in connection with other points of reliance asserted against Times- 

+ Picayune, e.g., Loyola Point of Reliance 3(b), 4(b), 5(b), 7(b), Pro- 

: gramming (p. 12) 1(b), 4(b), 6(b), 7(c), 8(b), 10(b) as set forth in 
Correlation of Written Testimony with Points of Reliance, supra. This 
is of course entirely consistent with Loyola's previously noted state- 
le ment on the record that its cross-examination of Mr. Healy was only 
je to test his knowledge, (T. 493, L. 23) and not, as Loyola now claims, 

to prove all facts and details pertaining to WTPS's operation. From the 
e.g foregoing it is evident that Loyola's present claims concerning Mr. 
Healy's testimony are wholly synthetic and inconsistent with the record. 
It is significant that Loyola nowhere explains nor could there be any 
other explanation than the one noted above as to Loyola's purpose in 
offering Exhibit 35 as a current (April 12, 1954) WTPS schedule. Loy. 


> Test. p. 125, 128. On pages 21 and 22 of its Brief, terals argues that 
- the Examiner had no business 
[5161 ] : 


relying upon Loyola's own Exhibit 35 in preference to Mr. Healy's 
testimony. No authority is cited to support the proposition that a pre- 
siding officer commits error if such officer chooses to refer to evidence 
% offered by the objecting party in its own direct case. In this connection, 
t it is important to understand that Loyola in its proposed findings was 

P seeking to have the Examiner find certain matters as fact because and 
Piva because a witness unfamiliar with the facts was unable on cross- 


“ ae examination to give testimony to an opposite effect. In using Exh. 35 is 

be the Examiner merely noted, as a further consideration that Loyola's i 
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[ 5161 ] i 
own Exhibit 35 cast doubt upon the accuracy of some of the findings 
Loyola was asking the Examiner to make based upon Mr. Healy's nega- 
tive responses through unfamiliarity with the radio operation. Whatever 
weight there might be in the references in Loyola's brief (pp. 21-2) to 
advance schedules as not showing actual programs broadcast when the 


| advance schedules are offered by the station issuing them and which 


has the actual logs available, that does not resemble the situation here 
in any material respect. The colloquy of counsel quoted by Loyola at 
footnote 11 of its brief is taken out of context and relates to a different 
situation as the record shows. T. 836A; 840, L. 9-14; 841, L. 23-842, 
L.5. 

Loyola Exception 48 should be denied. The Examiner has not 
misunderstood the function of cross-examination. It is Loyola which 
misunderstands the burden of proof which it undertook under the rules 


_ in effect and governing this proceeding. The Loyola "Correlation", as 


noted above, showed that Loyola proposed the use of cross-examination 
to develop necessary comparative evidence to prove certain of its points 
of reliance. 


[5162] 
The Examiner's footnote merely called attention to another instance of 
failure by Loyola to develop fully comparative evidence. Note para. 20, 
Westinghouse Radio Stations, 10 RR 957. 
If any error was committed by the Examiner in the treatment of 


- Loyola's point of reliance claiming a superior past broadcast record 


that error was one which helped rather than hurt Loyola. As the Bureau 


accurately states in its brief (p. 7), "the evidence introduced as to 
12/ 


_ WTPS's past operation is fragmentary".— With no significant excep- 


tion, all of this so-called evidence was extracted by cross-examination 


of Mr. Healy (Br. 20), who stated he was unfamiliar with the details of 


WTPS's operation. Br. 43. Thus, Loyola adopts the "engaging 

philosophy" that the most effective way of proving the facts concerning \ 

the past record of a broadcast station is to rely exclusively upon the 
+ . a : 


ork sim ~~ . a Pa i > ee aa. 
2 Vase? aa 6 ia. a. § 





Sa & 


a 


© 











[5163] 

133 ! 
negative responses of a witness admittedly unfamiliar with details of the 
subject. This unlawyerlike approach is even carried now to the point 
where Loyola contends that evidence which it submitted as part of its 
own direct case, i.e., Exhibit 35, and which is the only schedule of 
WTPS programs in the record, cannot be relied upon by adversaries or 
the Commission in reaching a decision. The record of a broadcast 
station, the programs of which are given widest dissemination and 
directed to as many ears as will listen, is not a matter of inside informa- 
tion which can be extracted only by questioning a top executive. Even 
Loyola's station staff 


12/ Even in a case not heard on the "point of reliance" rules, the 
~ Commission has recently repudiated an effort in a comparative 
television hearing to obtain adverse conclusions against an 
adversary's past broadcast record based on "limited area" evi- 

dence. Westinghouse Radio Stations, 10 RR 957. : 


[ 5163] 
members could have testified on that subject if property qualified. How- 
ever, Loyola chose to rely entirely upon Mr. Healy's cross-examination 
in the face of its own statement of counsel that his purpose in seeking 
information about WT PS from him was to "see what you (Mr. Healy) 
know about it''. T. 493, L. 23. There was no evidence of any kind 
questioning WTPS's record of promise vs. performance--an important 
aspect of past broadcast record. 11 KFH 104 footnote 7. No adverse 
advertising practices or objectionable programming was involved. The 
Examiner's conclusion should have clearly been that Loyola failed to 
meet its burden of proof (TP Exc. 95) and Loyola was entitled to no 
13/ Thus, 
Times-Picayune was entitled to a distinct and separate preference for 
the assurance of its ability to effectuate its television proposal and to 


preference whatever on comparative past broadcast records. —~ 


eit. continue to be familiar with and responsive to community needs afforded 
SF by the Times-Picayune's long record of service to the community through ¥e 





a its newspapers. Instead, this preference was offset against a conclusion * 
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without supporting comparative evidence that Loyola's past broadcast 


record was superior to that of Times-Picayune. Thus, it will be found 

that the record is devoid of comparative evidence pertaining to WWL 

which can be related to the same point which Loyola cites as weakness 
in WTPS programming. No 


13/ Times-Picayune’s position on this point has been consistent through- 
~~ gout and Loyola was on notice thereof when objections to direct evi- 
dence were being ruled upon by the Examiner. T. 170, L. 5-25. 


[ 5164] 

determination can be made, therefore, that WWL was strong in the very 
same areas that WTPS was allegedly weak. Burden of proof cannot be 
met in the absence of such comparative evidence. The one instance 
where direct WWL-WTPS comparison can be made is with regard to the 

' weakness alleged against WTPS by Loyola (Br. 23) in the WTPS 1953 

- composite week percentage (0.8%) for educational programs. And what 
does WWL'Ss past record show in the same composite week? It shows 
1.18% or less than 0.4% greater than WTPS. This is hardly the hall- 
mark of the vast superiority in past broadcast records claimed by the 
most powerful station in the Gulf Coast area against WT PS's non- 
network 500 W nighttime operation. Limitations of space preclude a 
review of each of the many mis-statements made by Loyola in its brief 
and Exceptions 86-91. See TP Reply Fdgs. 1-10. Footnote 7i4/ of the 
Loyola Brief should be compared with footnote 10 of the TP Reply Fdgs. 

Loyola concludes its brief by citing many cases in which the 

importance of past broadcast records has been referred to. Times- 

: Picayune agrees that where proper and adequate comparison of overall 

_ past broadcast records yields significant differences in favor of one 

_ applicant, decisional preference on that one factor may be awarded. 
What Loyola overlooks is that notwithstanding its clear failure to carry 





| [5165] 


135-136 
its burden the Examiner generously gave it a preference. It should 
have been entitled to no preference at all because it did not introduce 
sufficient | 


14/ The record shows (Loy. 1: preceding p. 61) that in the 1952 & 

~ 1953 composite weeks the overwhelming bulk of WWL's self- 
characterized public service programs were broadcast between 
11 PM and 8 AM--commonly regarded as the poorest broadcast 
hours. 


[5165] : 
evidence to prove its point. See TP Exc. 95. In this connection note 


should be taken of the Commission's refusal in the Tampa Times case 
to weigh isolated, though more serious, adverse aspects of WALT's 
non-network operation against it in an overall evaluation of its service. 
10 RR 133-4. In that case probative evidence was in the record. In the 
instant case, Loyola chose to introduce none. Its claim of error in this 


area is, thus, wholly without substance. 
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[5497] : 

Law Offices Of 

SEGAL, SMITH & HENNESSEY 


- Paul M. Segal 

‘ George S. Smith 
" Philip J. Hennessey 
” Quayle B. Smith 

‘ Seymour M. Chase : 

, Edwin S. Nail | 

Robert A. Marmet 816 Connecticut Avenue 

° Warren D. Quenstedt Washington 6, D. C. 


[Received July 15, 1957 FCC Mail & Files] 
July 11, 1957 


- Gentlemen: 





| I enclose a copy of a letter I have just addressed to the Federal 
o Communications Commission, which letter is, I believe, self-explana- 
of tory. | 
In your petition for rehearing in Dockets 8936, 10795 and 10796, 
you asked that the Commission note the fact that Father O'Leary had not 
been replaced as Faquity Director. This is to inform you that Father 
A. B. Goodspeed, already a member of the Board of Directors, replaced 


oe Father O'Leary in the position of Faculty Director in February, 1955. As 


> the position of Faculty Director is not an office in Loyola University, the 
an. undersigned advised its client that it was not appropriate to report this 
os 5 fact on an ownership report rendered to report the death of Father O'Leary. 


You are correct in-your statement that no one replaced Father 

O'Leary as a Director. This is apparent from the ownership reports. 
Sincerely, i 
/s/ Robert A. Marmet | 
Segal, Smith & Hennessey 

Attorneys for Loyola a 
Dempsey & Koplovitz, Esqs. ! 

. Attorneys for the Times-Picayune Publishing Company | 

“988 Bowen Building : 
: aii D. C. i 
| 
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cc: Miss Mary Jane Morris 
Secretary 
Federal Communications Commission 


Harold Cowgill, Esq. 
Chief, Broadcast Bureau 
Federal Communications Commission 


Warren Woods, Esq. 
Attorney for James A. Noe 
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J.A. 


STATEMENT OF PROGRAM SERVICE 


Broadcast Application 


5. a. Attach as Exhibit No. the original or one exact 
copy of the program log for the seven days comprising the 
composite week analyzed in the preceding paragraphs. (If 
original logs are submitted they will be returned.) 

b. What year’s composite week has been analyzed in the 
foregoing paragraphs? 


H. Will the proposed station be Yes (J No CT 
affiliated with any network? 
If the answer is “Yes”, give the name of the network. 
Though network affiiiation is proposed, 
particular network is presently undete 


8. If this application is for an Yes [_] No C 
FM authorization, will the programs 

of any AM station operating in the same area be duplicated? 
If so, 


a. How many hours per day will be 
~ devoted to duplicated programs? 


b. Call letters and location of the AM station 


c. What kinds of programs (musical, sports, etc.) will 
be duplicated? 


139 


7. Attach as Exhibit No. &@ narrative statement on the 
policy to be pursued with respect to making time available 
for the discussion of public issues, including illustre- 
tions of the types of programs to be broadcast and the 
methods of selection of subjects and participants. 





9. State the average number ‘of hours per week which will be 
used in advertising or promoting any business, profession 
or activity other than broadcasting in which the epplicant 
is engaged or financially interested either directly or 
indirectly. If this is an application for renewal of license, 
show this data for the past license period also. 


3.1/2 hrs. Newscasts. 


10. If this is en application for TELEVISION authorization 
submit as Exhibit No. |@ narrative statement out lining 
progrem plans and policies. If the application relates to 
an existing station cover both past end future operation in 
this statement. 


ll. If the dete furnished in response to the questions in 
this Section IV do not in the applicant’s opinion edequately 
reflect station operation, attach as Exhibit No. & state- 
ment setting forth any additions] program data that the 
applicant desires to call to! the Commission’s attention. (If 
the applicant feels that the program material classified in 
Paragraph 2 is susceptible of classifications other than 
those listed he may supplement Paragraph 2 with an explans- 
tory statement in this Exhibit.) 


12. State applicant’s general plans Pr staffing the station, including the number of employees jin each department (i.e. program, 


commercial, technical, etc.), and the names, residence 


and citizenship of the genera] manager, station manager, program director 


and other department heads who have been employed or whom the applicant expects to employ. 


EK. F. Wehrmann 
George DeBlieux 
L. Grunewald 

J. R. O'Meallie 


General Manager 
Chief Engineer 
Program Director 
Commercial Manager 


Lepartnent 
Program and Production 
Technical 
Sales 
General and Administrative 


Total 


New Orleans © 
tt n 
" it " n 
tt n ” 


i 
| 


US Citizen 
? Ss | 


No. of Employees 
20 
15 


| 
| 


The staff of WTPS-AM will be available on a part-time basis to supplement the 


above TV staff. 
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\ [ 5609 ] Exhibit 5 
| BALANCE SHEET 
AS OF SEPTEMBER 30, 1953 


RESOURCES a 
Current Assets 
Cash in Bank & on hand 1, 202, 935. 44 
U.S. Treasury Tax Savings Notes 900, 000.00 » 
U.S. Government Securities 1, 347, 493.75 
Stocks of Domestic Corporations 85, 424.92 
Account Rec. Less Reserve 1,199, 202. 56 
Newsprint in Storage (Intern'l) 360, 696.18 7 
Newsprint in Storage (Montmorency) 102, 502.99 
Hibernia National Bank Div. a/c 4, 308.00 
Inventories | 40,918.55 5,243, 482.39 . 
Special Funds 
Bonds 401,127.78 
Cash | 4, 869. 31 405, 997.09 * 
Other Assets 
Miscellaneous Bonds 22, 500. 00 " 
Miscellaneous Stocks 457, 661.00 
Electric Delivery System Note 62, 000. 00 
Cash Deposits 2,530.00 < 
Carrier Routes . 38, 530.00 583, 221.00 “ 
Deferred Assets ee - 5 
Prepaid Insurance 67, 366. 87 7 
Deferred Charges 106, 250.90 173, 617.77 J 
Capital Assets 
Land : 289, 468. 42 
Building 1, 432, 502.08 
Less Depreciation Reserve 451, 026. 44 981, 475.42 3 
74 Equipment 3, 459, 950.90 
a Less Depreciation Reserve 1,194,109.74 2, 265,841.16 . 
di Franchise & Good Will — ____ 930,000.00. 
Ip eae ee ee ae ee 
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LIABILITIES 


Current Liabilities 
Unpaid Federal & State Income 
Due Firm & Individuals 
International Paper Sales Co. 
Audited Vouchers 
Montmorency Paper Co. 
Dividends Outstanding 
Reserve Accounts 
Sundries 
Current Estimated Inc. Taxes 
Current Liabilities 
Subscriptions Paid in Advance 
Sundry Credits 
Net Worth 
Capital Stock 
Surplus & Undivided Profits 


[5610] 
Page 2 


144, 635.79 (1952) 
170, 278.10 
722, 534.10 
86, 067.70 


4,308.00 1,127,823. 69 


225,051.30 
1,005, 500.00, 1, 230, 551. 30 
| 
58, 157.74 
267,753.65 325,911.39 
2, 800, 000.00 
5, 388.817.09 8,188, 817.09 
10, 873, 103. 47 
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Broadcast Application FEDERAL COMMUNICATIONS COMMISSIO 


FINANCIAL QUALIFICATIONS 
OF BROADCAST APPLICANT 


any ‘arrangements or negotiations, written or oral, which relate to the present or future financing é 

must be answered in the light of this instruction. . ; ; : . 

NOTE: If the applicant is licensee of a broedcast station, having on file with the Commission an Annual 4fencie 
Form 324) showing its financiel position within the past 12 months, and further, if the epplicant has filed DedAvei 
ments either in the before-mentioned form, or in some other connection (see Instruction E) for the past 2 ye 
stantial reduction in financiel position has occurred,) and (2) the licant relies upon the financial position © 
defray the cost of the proposed construction, the following need not furnished: 

The Exhibits required by Paragraph 2; the information required in Paragraph 3. 


1. a. Give estimated initial costs of making installation for which application is made. If performed under a contract fo 
completed work, the facts as to such contract mat be stated in liew of estimates as to the several items. In any event, th 
cost shown mst be the costs in place and ready for service, including the amounts for labor, supervision, materials, supplies 
and freight. 


The Commission is seeking in the questions that follow information as to contracts and arrangements.now in exi 


Antenna system, including antenna- Frequency and Studio technical equipment, 
ground system, coupling equipment, modulation monitors microphones, transcription 
transmission line equipment, etc. 


$ 165,831.25 $ ll, 641.51 2:99 ,890.80 


Acquiring or Other items Total Give estimated cost of 
constructing stete nature operation for 
buildings first year 


5200,000000 $35,000.00 | $182,580.83 $1,583,265.10 $1,337,360.00 
$ 
b. ‘State the basis of the estimates in (a) above. Other items: 


Adviee of consultants Remote equipment 

quotations & contractors. Lighting 

Study by staff of applicant. Test equipment 
Installation, Frt. taxes, 
Insurance 


c. The proposed construction is to be financed end peid for in the following manner (including specified statements as to the 
approximate amount to be met and peid for from each source). The financial plen should provide for any additional construction 
costs should the ectual cost exceed the original estimated cost, and also for the early operation of the station in the event 
operating expenses should exceed operating revenues: 


Existing Capital New Capital | Loans from benks Donations 
or others 
$ $ $ 


2. a. Attach as Exhibit No. a detailed balance sheet of applicant as at the close of a month within 90 days of the date of 
the application showing applicant’s financial position. If the status and composition of any assets and liabilities on the bel- 
ance sheet are not clearly defined by their respective titles, attach as Exhibit No. achedules which give a complete an- 
alysis of such items. 

Set OOS en, as = 
b. Attach as Exhibit No. & statement showing the yearly net income, efter Federal income tax, for each of the past 2 years, 
received by applicant from the various types of activity in which he was engaged or fram any other source. 


3. Furnish the following information with respect to the applicant only. If the answer is “None” to any or all items, specifi- 
cally so state: 


a. Amount of funds on deposit in benk or other b. Neme and address of the bank in which ceposited 
deposi tory 


c. Name and address of the party in whose name the money is deposited 


d. Conditions of deposit (in trust, savings, subject to check, on time deposit, who may draw on account and for what purpose, 
or other condition 
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; [ 6090] 
[Received Feb. 2, 1955 FCC Mail & Files] 
BEFORE THE : 
, FEDERAL COMMUNICATIONS COMMISSION 
ia WASHINGTON 25, D. C. 
> In re Applications of 


+ LOYOLA UNIVERSITY 2 

, New Orleans, Louisiana DOCKET NO. 8936 
File No. BPC T - 359 
THE TIMES-PICAYUNE PUBLISHING | 
” COMPANY 


a! New Orleans, Louisiana 


DOCKET NO. 10795 
File No. BP C T - 648 


: JAMES A. NOE, HARRY ALLSMAN, 
RAYMOND F. HUFFT, AND JAMES 
. A. NOE, JR., d/b/a/ 
JAMES A. NOE AND COMPANY 
New Orleans, Louisiana 


DOCKET NO. 10796 
File No. BP C T - 1588 


For Construction Permits for New 
Television Stations (Channel 4) 


me a Na Ne Ne Ne Nee Nee ee eee ee ee ee ee” 


PROPOSED FINDINGS OF FACT AND CONCLUSIONS 
OF LAW OF THE TIMES-PICAYUNE PUBLISHING 





COMPANY : 
, | 
me [ 6119] | 
* * * * ok 
- PROPOSED PROGRAMMING 
. x 2 * * * * 
[ 6137] : 
* * + * * * 
* Dillard-Xavier--a 1/2 hour Sunday afternoon program under super- 
vision of the staff educational director featuring students of these two ‘ 
ah universities in programs of music and drama. Loy. 1: 129-130. No 4 


evidence of ~ contact with any ae of Dillard University 
mie hot 5 


Eee ee cca tele gO, * 
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has been submitted. Loy. 1:281-88. 


48. Noe Co. proposes 3 live educational programs 19/ totalling 


2-1/2 hours in weekly time plus one 1/4 hour Sunday afternoon film 
_ program in cooperation with consuls of Latin American countries for 


informing the public of the special problems and interests of these 
countries. Noe Co. C Descriptions p. 6 and Studies p. 4. The Noe Co. 


_ live 





| 19/ _ There is no indication of the basis used to justify the classification 


of Noe Co. of "A New You" and "The Handy Man" as educational 
programs. Accordingly, neither is included above under that 


category. 


[ 6138] 
educational programs are: 
WNOE-TV Hilites--a 1/4 hour Monday through Friday afternoon 


_ television adaptation of a WNOE radio program wherein students of public, 


private and parochial schools in the area present news of school activi- 
ties. Noe Co. C, Descriptions p. 6. 

Design for Learning--a 1-hour Sunday afternoon program to be 
produced in cooperation with Dillard and Tulane Universities which will 
equally divide the available time. No evidence has been submitted of any 
contact made to acquaint these schools of the extent of participation ex- 
pected of them or the ability of each to participate as proposed. Noe Co. 
C, Descriptions p.6, Studies p. 4. | ~~ 

Fun With Books--a 1/4 hour Thursday afternoon program, planned 


for young listeners in cooperation with the New Orleans Public Library. 
_ No evidence has been submitted of any contact made to acquaint the Li- 
: brary of the extent of its participation in the program proposed or to de- 


termine the Library's ability and willingness so to participate. Noe Co. 


3 C, Descriptions p. 6, Statement of Studies, p. 4. 


. 
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[ 6187] 2 
CONCLUSIONS : 
* * * * * x 


[ 6190] ; 
* * ae * * sa 
5. Because Loyola University is a non-stock corporation and, thus, 
without any stockholders in any strict legal sense, it is not possible to 
make any direct comparison of the qualifications of its owners with those 
of the stockholders or voting trustees of The Times-Picayune Publishing 
Company. It is possible, however, and necessary to observe and evalu- 
ate the manner in which rights are exercised or actions are taken affect- 
ing Loyola which are equivalent to the exercise of rights accruing to those 
who own stock in a stock company--particularly the right of selecting the 
directors who will be charged with the sole responsibility for supervising 
and directing the affairs of the company. In the university charter ob- 
tained by the Jesuits a mandatory qualification for being an officer or 
director | 
i 
[6191] : 
is membership in the Society of Jesus, 5/ a religious order of the Roman 
Catholic Church. The charter further authorizes four officers--President, 
Vice-President, Secretary and Treasurer--each of whom will be a direc- 
tor, and prescribes that these offices will be filled ex officio by the priests 
who hold the positions of Rector, Prefect of Studies, Minister and Pro- 
curator in the community of priests assigned to Loyola. The assignment 
of priests to these religious offices is governed by the canon law of the 
Roman Catholic church and the rules of the Society of J esus. The office 
of Rector is filled by appointment made by the Superior General of the 
Society. 8/ The other three religious offices previously referred to are 
filled by appointments made by the Provincial Superior. vy In addition 
to the four offices in the university corporation described above, the 
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ie Charter authorizes the President of the corporation to appoint from one 
j * to three additional priests as directors. 
| 6. With this background on the processes of appointment to office 
_ established for the non-stock corporation of Loyola, a proper basis exists 
for evaluation of the results achieved in terms of the criteria or guide- 
posts utilized by the Commission for gauging the 





5/ The Society of Jesus has a world-wide membership of approximately ra 
32,000 priests of which 7,500 are in the United States. The Jesuits . 
in the U.S. are engaged in operating churches, high schools, and 


28 universities or colleges, as well as 15 publications of general _ 
circulation, including 7 monthlies and one weekly, "America" de- as 
voted to news and articles of current interest. As noted elsewhere Pr 


other Jesuit colleges have existing and pending interests in broad- 
cast stations. 


6/ ‘The Superior General is the highest official in the Society of Jesus. om 
~ * He is a priest of Belgian nationality and resides in Rome, Italy. 


7/ ‘The Provincial Superior is the chief administrative officer of all 
Jesuit priests located in the Southern part of the United States ina 
defined area extending from the Carolinas to New Mexico. 





[ 6192] 
background, experience and qualifications of the responsible officials of 
an applicant. The most important office in the corporation is the Presi- 





dent, not only beaause he is the religious head of the community of Jesuit 
priests stationed at Loyola and has the personal power to appoint three 
directors, but also most significantly because of the fact that no action 
of the Loyola board of directors can become official without his approval. A 
The background and experience of the person chosen to fill this principal x 
office is, thus, highly significant and deserves special evaluation. The 
current President of Loyola, Father Donnelly, was a resident of Mobile 
and President of Spring Hill College, a Jesuit college, at the time of 
his appointment, 8/ in March, 1952, as Rector or Superior of the Jesuit 
community at Loyola, which automatically by Loyola's charter made him 
the President and a Director of the university corporation. Father 
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Donnelly's only previous association with New Orleans was a four-year 


period during the war years when he was a high school principal. Of the 
four priests who preceded Father Donnelly as President within the past 
27 years and whose place of residence at the time of appointment was 
indicated on the record, two--Father Hynes and Father Gaudin--were 
non-residents. 

7. With respect to the other three priests holding offices specifi- 
cally required by the university charter, the Vice-President, in office 
only since January, 1952, was a non-resident at time of appointment 
and had previously resided in New Orleans no more than three years, 
interrupted by an intervening out-of-town assignment; the Secretary, 
though not a native of New Orleans, had lived in New | 


8/ Father Donnelly was transferred from Mobile to New Orleans after 
serving 6 years as President of Spring Hill College. Father Don- 
nelly stated that he was not consulted in this — made at the 
direction of his superiors. 


[ 6193] 

Orleans for the seven years preceding his aeeiniibewat! in 1949; the 

Treasurer, though a native of New Orleans, had spent many years on 
assignments outside the city and was residing in Shreveport when ap- 
pointed in March, 1954. As prescribed by the charter, ! each of the se 
officers is also a director. The fifth director, Father O'Leary, was 
made a director in 1947, though at that time he had not previously re- 
sided in New Orleans. The remaining two directors, Father Whelan 





and Father Shields, were both native New Orleanians, who were appointed 
as directors by the President in September, 1953. Before the month was 
out, however, Father Shields was transferred from New Orleans to a new 
assignment in Dallas, Texas. From the foregoing it is clear that length 
of residence in New Orleans prior to appointment to office is not a char- 
acteristic either of Loyola's President or its other charter officers, or 
directors. | 


BEST COPY AVAILABLE 
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8. A greater number and proportion of The Times-Picayune offi- 
cers and directors are each shown to be active, in most instances more 
active, in a greater number and variety of local community welfare and 
civic organizations than Loyola's officers and directors have been shown 
to be upon comparison. The Times-Picayune directors, which include 
two lawyers, an investment banker, two executives in local trade and 
manufacture three newspaper executives and a fiscal officer, show a 
greater diversification of business and professional background than the 
directors of Loyola, all of whom are Jesuit priests with no diversification 
of business or professional background. Although there is no ownership 
in Loyola to which it can be compared, such diversification of business 
and professional background can also reasonably be inferred to exist 
among The Times-Picayune's 750 stockholders. Except for such limited 


experience as would be 


[6194] 

. derived from participation in the administration of churches, high schools 

or colleges, the Loyola officers and directors are without any experience 

in business or commercial matters which would give them a personal 

_ background for handling the many business, financial and commercial 

| problems encountered in a combined television and radio broadcast opera- 

tion. Times-Picayune's officers and directors, on the other hand, are 

_ all men of substantial and diversified business experience and background. 
9. In summarizing the foregoing conclusions pertaining to the per- 

sonal background and the qualifications of priests who occupy the four 

_ Charter offices and majority of the directorships of the university cor- 

_ poration by appointment of the Superior General and of the Provincial 

_ Superior, it is clear that length of prior residence in New Orleans, de- 

gree of participation in its civic and community affairs, knowledge of the 

- community, or prior business experience as personal qualifications de- 

sired in an appointee play little or no part in the determination of who 

will occupy these charter offices. That this should be so is understand- 
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able since they are not qualifications which have any obvious importance 
as primary criteria in the selection of the most suitable members ina 
religious order to fill positions of ecclesiastical and spiritual responsi- 
bility in the administration of a community of priests. The qualifica- 
tions of priests to fill these positions of responsibility in the religious 
community are obviously of primary importance since the positions in 
the university corporation are incidental to and run ex officio with the 


positions in the religious community. o/ 


9/ Father Donnelly conceded that whereas this selection problem for 

~ a "dual" office is met in some other Jesuit colleges or universities 
by separation of the office of President and Director of the civil 
university corporation from the office of Rector or Superior of the 
religious house, this was not possible at Loyola without a charter 
amendment. No such amendment was contemplated. 


[ 6195] : 

10. The Times-Picayune, therefore, merits a clear preference 
as against Loyola on greater degree of local ownership, as well as length 
of residence, greater participation in civic and community affairs, greater 
diversification of business or professional background and greater busi- 
ness experience of its officers and directors and owners or trustees, 
inasmuch as these factors show greater awareness of and continuing re- 
sponsiveness to the needs of the community to be served, and offer 


greater assurance and likelihood for effectuation of proposals. 
* * * * * | 


[6202] 


PROGRAMMING PROPOSALS. 
* * * 


[ 6207] | 
* * * * x ! * 


(e) Times-Picayune has included programs of significant impor- 


_ whe Sa a .. €, 
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tance for the specific purpose of serving the needs and interests of com- 
munities in the area outside of New Orleans by providing for opportunity 
for participation and an outlet for expression on a regular basis for resi- 
dents of these outlying communities. These programs would include 
two evening colorcasts, one of purely civic interest and one of discussions 
for local self-expression, as well as a weekly program originated in 
Baton Rouge at the State University campus. In addition, one of 
The -Times-Picayune agricultural youth programs, a colorcast, is 
designed for regular participation by clubs and groups from a different 
community each week. Loyola has proposed no specific program for 


serving these needs. 
* ok 
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[ 6376] 
[Received Aug. 24, 1955 FCC Mail & Files] , 
BRIEF | 


IN SUPPORT OF THE TIMES-PICAYUNE 
STATEMENT SUPPORTING INITIAL DECISION 


The proceeding herein concerns the mutually exclusive applications 


of Times-Picayune Publishing Company, Loyola University, and James 
A. Noe and Company for TV station construction permits to operate on 

Channel 4, New Orleans, Louisiana. These applications have been the 

subject of a comparative hearing before Hearing Examiner Elizabeth C. 

Smith. 

On July 7, 1955, the Initial Decision of the Examiner was released 
in which grant was proposed of the Times-Picayune application and denial 
of the Loyola and Noe Company applications. | 

This decision reflects a carefully detailed and well - considered re- 
view of each of the proposed findings and conclusions proposed by Loyola 
and Noe Company. The decision is, thus, without error pee to 
any applicant. Though 
[6377] | 
required by Commission procedure under penalty of waiver to file excep- 
tions to the Initial Decision, such objections by exception to the decision 
are harmless error. As noted in the preliminary statement to The Times- 
Picayune exceptions, Times-Picayune stands by the Examiner’ s Initial 
Decision. | 

The Times-Picayune statement in support of the Initial Decision 
shows clearly that the Examiner's Decision insofar as it determines the 
matters relied upon for preference by Loyola and Noe Company, and on 
which no preference has been awarded, meets every test laid down by the 
Court of Appeals in Johnston Broadcasting Co. vs. FCC 175 F2d 351, 

357. No error prejudicial to either unsuccessful applicant may be found 
in the Initial Decision. 
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As the Times-Picayune statement asserts, the grounds of prefer- 
ence favoring Times-Picayune, as set forth in Conclusions 18, 19 and 29 
of the Initial Decision, are individually and collectively adequate and proper 
- grounds for preference and fully supported by the findings and the record 
- evidence. 
With reference to Conclusion 18, this decision amply states the 
| importance and substantiality of the preference accorded to Times-Pic- 
ayune to its programs proposed for outlying communities. The Commission 
has emphasized in countless decisions the importance of a broadcast ser- 
vice to the public not only in meeting its needs through reception of pro- 
grams, but in providing an outlet for local self-expression. Specific pro- 
vision for such an outlet and opportunity has been provided 


[ 6378] 

_ by Times-Picayune and not by Loyola. A program service to meet the 
_needs of area communities in this manner better serves the public in- 
terest. Moreover, the decision fully supported by the record notes that 
the record evidence establishes concretely that outlying communities can 
be relied upon to participate in the manner proposed by Times-Picayune, 
since such participation was forthcoming in the closed circuit productions 
of Voice--of 4-H Club, Let's Go Visiting and Salute to LSU. 


* * * * * ca 
[ 6382}. 
[ Aug. 23, 1955 FCC Office of Secretary] 
* x * * * * 


STATEMENT IN SUPPORT OF INITIAL DECISION 


[6384] 
* * * * * ae 


4. The findings of ultimate facts or preliminary conclusions 
favoring Times-Picayune, i.e. , Conclusions 18, 19, and 29 are sufficient 


Bs Fs 


. Pa | ae 
. aay - = 
4 mow?’ ee “? 
aa ee SP et 
. ? 


a 
es 







ie 
Lage, 


. 4 
ae ae im 
= 3 














[ 6408] 


153 ! és 
in number and substance as proper criteria to support the conclusion to ; 
grant the Times-Picayune application. | 

* ae * * * | ak 

[ 6385] | 

* * a * 4 | * 

EXCEPTIONS OF TIMES-PICAYUNE TO THE INITIAL DECISION 

aie * * * cs ! ok 

[ 6389] 
FINDINGS OF INITIAL DECISION 
Exception is taken: | 
Findings relating to Loyola : 

* * * nm * " 

5. To Fdg. 8c) for failing to find, as the record shows, that 
Father Shields attended only 7 of the 18 Loyola Directors’ meetings held 
from September, 1953, to February, 1954. Loy. 2, pp. 13-68. (TP 
P.F. 13). | 

e * * * * | * 

[ 6390] 

7. To Fdg. 8(d) for failing to find, as the record own, that Father 
Doyle had spent the three years (1948-51) preceding his appointment in 
Washington, D. C. (Loy.. 1:29); that he is a native of South Carolina and 
his entire association with New Orleans, prior to his current appointment, 
was limited to the period, 1941-43, when he taught at Jesuit High School, 
and to the single year, 1947, when he taught at Loyola (Loy. 1:29), and 
that his background and experience does not include any ; business ex- 
perience. Loy. 1:29-30. (TP P.F. 13). | 

* * * * * | a 

[6408] ‘ 
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{ 6410] 
87. To Conclusion 16 in its entirety, in lieu of which the following 
conclusions should have been adopted: 


[ 6411] 

The Times-Picayune religious programming proposal is outstand- 
ingly superior in more adequately serving the religious needs of the com- 
munity by a significantly greater allocation of live programming time 
(3-1/4 hours), as well as by the greater number of live programs (five) 
serving a greater variety of religious needs in daily devotions (a color- 
cast), music, worship services (a remote), instruction and art (1/4 hour 
live with color film and slides) than Loyola, which proposes only two 
live religious programs (for one hour) per week, and one film program 
3 with live portions, no daily program and no color programming and is 
inadequate in thus failing to provide an outlet for expression for the 
variety of religious needs served by The Times-Picayune proposal. 3/ 
‘Decision Findings 28 and 71. 
| The Times-Picayune agricultural programming proposal (4 hours 

of live programs, of which 2 hours per week, daily and Saturday, will be 
in color) is more comprehensive in serving various agricultural needs 
and interests in the area because it alone proposes, (1) two daily week- 
day news and information programs, one a 1/4-hour early morning pro- 
gram--an important time for reaching farm audiences--and the other a 
10-minute, noon hour 


3/ __— Also Loyola's past record in failing to schedule for a 1-1/2 year 

a period any local time for Protestant church use weakens any as- 
surance of its attentiveness in serving the religious needs of all 
elements of the community. 


: [eau]. | 
-colorcast; (2) a portion of a Progra i: week direct from the State 
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University agricultural extension service; (3) a special 3/4-hour Satur- | 
day morning show of information and demonstration of farm techniques 
and a 1-hour Saturday program devoted entirely to 4-H Clubs in the area; | 
(4) programs in live color both daily and weekly for more effective and 
complete understanding of material, information and techniques telecast 





to the farm population; (5) color film and slide inserts for monochrome 
programs. Loyola, in contrast, proposes only 1 daily, except Sunday, 
1/4-hour noon-time news and information program for all its agricultural 
programming, with no program for farm material requiring more extensive 
treatment than would be afforded by single 1/4-hour daily programs and 
no progyam set aside for farm youth. Decision Findings 29 and 72 and 
Exception 21 supra. Westinghouse Radio Stations, Inc. 10 RR 960; 
Petersburg Television Co. 10 RR 584h; Tribune Co. 9 RR 770d. 

Times-Picayune's educational programming proposal is distinctly 
superior 4/ in that it proposes significantly more time (7- 1/4 hours 
weekly) for a greater number 


4/ Concrete evidence from participating organizations has been sub- 
mitted giving substantial assurance that participation will be ef- 
fectuated as proposed. There is a substantial question however 
as to whether several of Loyola's educational programs can be 
effectuated in the absence of any evidence of contact made to de- 
termine whether participating auc cou participate in 
the type of program as proposed. | 

i 
[ 6413] | 

(ten) of live educational programs which are designed to serve a greater 

number and variety of educational needs and interests of the community, 

such as kindergarten, high schools, colleges and universities, medical 
schools, dance and voice schools, art teachers, libraries and books, 
natural life instruction, and, through color film, information and instruc- 
tion concerning Latin American countries and scenic parks of North 

America. Loyola has allocated materially less time (5-1/2 hours weekly), 


particularly to colleges and universities for the presentation of live iad 


A 
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cational programs, thereby affording less opportunity for adequate ex- 
pression of the educational needs of the community. Decision Findings 
30 and 73 and Exceptions 21, 22, and 48 supra. Westinghouse Radio 
Stations, Inc. 10 RR 960; Tampa Times Co. 10 RR 128; Tribune Co. 

9 RR 770d. 

Times-Picayune proposes substantially greater time (9 hours 
weekly) than Loyola for a far greater number (six) of regular locally 
originated live programs devoted to serving an exceptionally wider variety 
of interests common to women for each of which Times-Picayune has 
made specific allocations of time. In this category of program 


[ 6414] 

Times-Picayune has also recognized the well known and recognized ap- 
peat which color has for women, and has accordingly proposed four hours 
of live colorcasting in this category. Decision Findings 35 and 79, and 
Exceptions 26, 50, 51 and 52, supra. Loyola, in contrast, proposes only 
2 live programs totalling no more than 3-3/4 hours of weekly time. 

Times-Picayune, similarly, proposes substantially greater time 
(10-1/2 hours weekly) to locally originated live programs (exclusive of 
educational programs) specifically designed to serve the special interest 
of the youth of the community. By this greater allocation of time, Times- 
Picayune is able and proposes a more comprehensive serving of a greater 
variety of the interests ‘and needs of youth in each age group as to enter- 
tainment (live and film), talent opportunity, religious interest, special 
programming for farm youth, and an outstanding 3-1/2-hour weekly re- 
mote program promoting sports and the recreational activities of the New 
Orleans Recreation 


[6415] 
Department on important civic enterprises. Loyola has no daily weekday 
live entertainment program, no religious program for youth, no regularly 
scheduled program for agriculturaljyuth, no program presenting fully 
the NORD activities, and much’ teas me available per week and hence 


% Ae 


Re. gs Ree « F.. ae or ae 
SEST COPY AVAILABLE 


| ‘from the original bound volume 





[ 6416] 
157 | 
less opportunity for youthful talent. Exclusive of educational programs, 
Loyola proposes only 2 live programs or 1 hour per week specifically 
designed to promote the interests of youth. Decision Findings 34 and 78 
and Exception 49 supra. | 
Times-Picayune proposes a significantly greater number (12) of 
live programs and amount of time (7 hours weekly) for serving a wider 
variety of interests of the people of New Orleans in civic matters as 
compared to the Loyola proposal, which is less comprehensive (9 programs 
for 5-3/4 hours weekly), and fails to serve many of the interests served by 
Times-Picayune. Decision Finding 81 and Exception 27 ‘supra. 
Times-Picayune proposals for local live news programs are clearly 
superior to Loyola's wire news, because Times-Picayune proposes to 
use available and established city and area news-gathering sources whereas 
Loyola does not and is relying upon one news neporten to be employed. 
Loyola proposes only one Sunday news ! 


[ 6416] 

program and no early morning news program during the week. Loyola 
has only limited plans for use of graphic material on its news programs. 
The Times-Picayune proposal reflects none of these inadequacies. De- 
cision Findings 31 and 74 and Exceptions 24 and 25 supra. Tribune Co. 
9 RR 719, 770c, 770d; Mid-America Broadcasting | Co. 3 RR 1560, para. 4. 

In remote programming, Times-Picayune is to be preferred by a 
substantial margin since_it proposes three regular weekly remote origi- 
nations, totalling 5 hours, from churches, universities and NORD and 
has planned for necessary staff, remote and microwave equipment to 
accomplish this schedule as well as any special events that occur. 
Loyola has no regular remote program scheduled, has no microwave 
equipment, and inadequate plans for meeting any remote programming 
of special events Exceptions 28 and 54 supra. Tribune Co. 9 RR 770e; 


Petersburg Television Co. 10 RR 584i. (TP Prop. Conel. 18 (b), (c), 
(d), (f), (g), (h), (i), (kK). ) : | 
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[ 6423] 
* * * * * * 


96. To Conclusion 28, delete the last two sentences and substitute 


the following: 
As previously noted (paragraph 11 supra) Father Donnelly 
who holds the chief power under the Loyola charter for conducting 


the affairs of that applicant was, when selected, a non-resident 
whose entire previous association with New Orleans was limited 

to a four year (1942-46) term of duty as the principal of Jesuit High 
School. One-half of the remaining directors were non-residents 
prior to their appointments to the positions now held. Thus, roots 
in the community and length of local residence is not a qualification 
characteristic of Loyola's officers and directors and is one which 
is not deemed to be of controlling or substantial importance in 
their selection. Times-Picayune merits a distinct preference on 
the factor of local residence of principals inasmuch as its compar- 
able principals, as well as its 


[ 6424] 
voting trustees, are persons with deep local roots long identified 
with the community. Decision Findings 8, 53, 54, 56, Con- 
clusions 11 and 12 and Exceptions 7, 10, 11, 13 and 43. Oregon 
Television Co. 9 RR 1447; The Radio Station KFH 11 RR 108 (clear 


preference over KANS). (TP Prop. Concl. -9 and 10). 
* * * * * 


[ 6568] 
eee Aug. 13, 1956, Office of the Secretary ] 
PETITION FOR REHEARING 
Comes now, THE TIMES-PICAYUNE PUBLISHING COMPANY, ap- 
- plicant in the above-entitled eae oe by its pecan and Seite 





[ 6569] 
159 : 
and order in this proceeding dated July 11, 1956, and released July 13, 
1956, on grounds and for reasons stated more fully below: 

1. By Report and Order released June 26, 1956, the Commission 
terminated its general rule-making--Docket No. 11532--on the subject 
of UHF-VHF channel intermixture. On the same day, a Notice of Pro- 
posed Rule-Making--Docket No. 11752--was issued inviting comments on 
a proposal to delete Channel 4 from New Orleans and move it to Mobile 
with Channel 42 moved in from Mobile as a commercial channel for New 
Orleans. (This notice was one of several issued by the Commission on 
the same day in which proposals were made to change this allocation of 
UHF and VHF channels in various communities). : 

2. By decision and order released July 13, 1956, in this proceed- 
ing, the Commission after comparative hearing purported (1) to deny the 


mutually exclusive applications of petitioner and : 
| 
: t 


[6569] ! 
James A. Noe and Company, 1/ for permits to construct new commer- 
cial television stations in New Orleans on Channel 4; and (2) to grant, 
subject to conditions, the application of Loyola University = 2/ for the same 
facilities subject to certain conditions relating to the aforesaid rule-mak- 
ing proceeding. By this action the Commission reversed the order pro- 
posed for adoption by Hearing Examiner Elizabeth C. Smith in her care- 
ful and well-considered Initial Decision, in which the petitioner's appli- 
cation was preferred over that of its opponents. 


3. The Commission's decision is defective in petitioner's view, both 


as to matters of fact and law in many essential respects, particularly as 
to the grounds relied upon by the Commission in preferring Loyola to 
petitioner. It is believed that upon appeal these errors will be recognized 
and that the Commisaion's decision and order will be reversed and the 
case remanded for further consideration of the comparative merits of the 
respective applications free of the serious errors now present in said 
decision and order. In its consideration of petitions for rehearing the 
Commission has repeatedly stated its indisposition to review points 
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and contentions previously raised and ostensibly considered in reaching 
its final decision. Accordingly, such matters 3/ as the Commission 
has had an opportunity to pass upon will not be reargued herein 4/ but 
are expressly reserved and carried 





1/ Hereinafter referred to as Noe. 
2/_—«sxHereinafter referred to as Loyola. 


3/_— Petitioner's "Statement in Support of Initial Decision" including its 
= Exceptions and Brief as submitted therewith, and petitioner's 
Reply Exceptions to all parties and Reply Brief. 


4/ As will be contended below, the Commission should and must va- 
_ cate its decision and order in this proceeding. Under such cir- 
cumstances petitioner believes that reargument of the merits of 
these applications would be desirable to enable the Commission to 
reexamine the record and to reassess the grounds of its decision 
with a view to adoption of a correct new decision. 


[6570] 
forward for appeal. This will include appeal from rulings of the Commis- 
‘sion upon exceptions to the Examiner's Initial Decision and upon the 
Examiner's rulings which were prejudicial to petitioner as an unsuccessful 
applicant. There are, however, two major aspects of the Commission's 
decision which in the light of the circumstances require reexamination 
and reconsideration of the Commission's July 13 decision and order. 
‘Thus, it is contended herein that (1) the nature of the condition attached 
to grant of the Loyola application requires that the July 13 decision and 
order be vacated; and (2) the Commission's determination of the factor 
of integration of ownership with day-to-day station operation must be 
reexamined in the light of matters of fact not adverted to in the decision 
which have transpired since the hearing record was closed, and which 
bear directly upon the Commission's aforesaid determination. 


The Decision and Order As 
Conditioned Must. be Vacated. 
—- 


4. The decision and order og ay:13th adopted by the Commission 
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in the instant proceeding includes the following as the third condition to a 
grant of the Loyola application: 
",.... and subject to the further condition that 

no construction shall be commenced under the permit 

here granted until further order of the Commission 

to be issued subsequent to the conclusion of Docket 

No. 11752 by the Commission and the specification by 

the Commission of either Channel 4 or such other 

channel as may be substituted for it in Docket No. 

11752 as the channel on which Loyola University 

shall operate."" (Emphasis supplied). ! 
This condition is illegal as a condition to a final decision or grant of a 
construction permit because it is directly inconsistent with the express 
terms of Section 319 (b) of the Communications Act. This condition is 
also illegal under the holdings of the Plains Radio Broadcasting Co. v. 
FCC case. 


[6579] 
me * * ca * * 


The Decisional Preference Awarded to Loyola 
on the "Integration" Factor Cannot Stand Without * 


Further Proceedings. | 

15. Loyola and petitioner each claimed in their respective points 
of reliance a comparative preference on the factor of integration of 
ownership with day-to-day station operation or management, as that 
factor has been given meaning and substance by the decisions of the 
Commission in other cases. The Initial Decision of the Hearing Exami- 
ner considered these points of reliance of the parties and concluded that 
neither applicant was entitled to a preference. The conclusion of the 
Examiner that Loyola was not entitled to a preference on this factor was a 
sound conclusion, fully supported by the record in this proceeding. The 


failure to accord a preference to oe was harmless error since 
the Examiner concluded on othe he . pa nds that the record supported a 
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grant to petitioner in preference to Loyola. 
16. The Commission's errors in misapplying the factor of inte- 

| gration to award a preference factor to Loyola are adequately set forth 
in the Examiner's decision and the several pleadings bearing thereon as 
‘filed by petitioner. These errors will be presented at the appropriate 
time by petitioner for ruling by the Court of Appeals unless in the interim 
the Commission's July 13 Decision and Order is modified. On appeal 
petitioner will raise errors such as the failure by the Commission to 
apply in this case the several criteria on the integration factor laid down 
: as the relevant considerations thereon in the Biscayne Television Corp. 
case (11 RR 1133) though that case was cited or followed where integra- 
tion was a comparative factor in each subsequent case, 


[ 6580] 
except the instant case. 14/ Also, the Commission erred in consider- 
_ ing the Loyola Board of Directors as being self-perpetuating in effect, 
so that the individual members of the board could be clothed with the in- 
_ cidents of ownership in a comparative consideration with petitioner on 
_ the integration factor, when in fact the Loyola Board of Directors is not 
self-perpetuating but is subject to a power of appointment residing out- 
side the civil corporation. Acceptance by the Commission of the claim 
_ that such a power of appointment outside the civil corporation was not 
| used to control day-to-day station operation or even general corporate 
policy, though intended to assist Loyola on the integration issue, operates 
on the contrary to destroy any preference for Loyola on this factor due to 
abandonment of broadcast responsibility by the appointing authority in 
_ designating directors to a licensee broadcast corporation. The basic 
error lies in according contrary to the record and findings the incidents 
_ Of ownership to the Loyola Board of Directors. 
| 17. Moreover, even on the basis of ownership residing with the 
_ individual Board members, the decision errs in completely overlooking 
and not eer ae, ities O afreiions of ownership, the undisputed 
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record evidence as to legal and spiritual power of Father Donnelly who 
is the Superior of the Jesuit Community at Loyola and who, under the civil 
charter, is President by virtue of his status as Superior. As President, 
Father Donnelly was individually vested by charter with negative control 
(veto power by withholding of approval--see footnote 9, Final Decision), 
and with indirect affirmative control by his own personal power 

| 


14/ The Biscayne criteria for comparison on the intagkation factor were 
even followed in the only final decision on comparative hearing for 
TV stations issued since the decision in the instant case. Travelers 
Broadcasting Service Corp. FCC 56-719. 


[ 6581 ] : 
to appoint three members of the seven-member Board with whom he would 
constitute a four-member or majority block. See footnote 9, Final De- 
cision. No useful purpose is served, however, to elaborate herein the 
many other errors of law, fact and logic which the Commission commit- 
ted, not only in its application of other comparative factors which re- 
sulted in preference awards to Loyola and denial to petitioner of prefer- 
ences it claimed and which were supported by the record. 

18. It is petitioner's purpose herein to call to the Commission's 
attention matters with the Commission's official notice with which it was 
charged and which it completely overlooked and disregarded in its appli- 
cation of the "integration" factor to favor Loyola. Thus, the Commission 
disregarded official — 15/ and actual notice — a6/ that Father O'Leary, a 
member of the Loyola Board but not an officer and referred to as the 
Faculty Director, died in February, 1955. Official files (ownership 
reports) of the Commission show no report of official action taken by 
Loyola to appoint anyone to fill the vacancies resulting from Father O' 
Leary's death in the offices of Faculty Director of the Radio Station and 
Director of the Board. 17/ The Commission's Ownership Report file 
further shows the death of Father Fuss and his replacement by Father 
Edward Shields, 18/ about whom, thee is not believed to be any evidence 

_ in this record. oh 





[ 6581] 
164 


19. The foregoing facts clearly necessitate a reconsideration of 
the application of the integration factor in this 





15/ Ownership Report filed by Loyola on March 1, 1955. 

16/ Petitioner's Reply Brief to Loyola Exceptions--page 38. 

17/ Based upon review of files at the time of preparation of the instant 
~~ petition. 

18/ By Ownership Report filed August 31, 1955. 


[ 6582] 
proceeding so as to deny Loyola's claim of a preference and award the 
preference on that factor to petitioner. In the absence of such a recon- 
sideration and award, it will be necessary for the Commission to re- 
open the record in this proceeding to ascertain the facts bearing upon the 
integration factor in this case. 
20. It requires little demonstration to show that the conclusions 
- adopted by the Commission favoring Loyola on integration depend essen- 


tially upon the relationship of the faculty director to the station operation. 


Thus, in Conclusion 40 of its decision, the Commission stated: 
"As to the board and its members, Loyola's 

integration showing must be made. The faculty 
director is on this board. He is in charge of 
supervising day-to-day operations, has been in 
daily contact with the standard broadcasting 
station WWL in the past and has shared office 
space on a regular basis with its General 
Manager. This daily contact and responsibility 
would be observed in the proposed television 


In summarizing its conclusions (Conclusion No. 43) on the integration 


factor, whereby it found Loyola superior to petitioner, the Commission 
stated: Lo 4: Ny Seapets 
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"Loyola's integration is likewise significant. 
It is personalized in its faculty director and | 
supported by the frequency of consultation of its 
directors in station affairs..... u 
21. It is evident that Father O'Leary's past and particularly his 
proposed participation in the TV operation was the essential element and 
"personalization" of the integration factor which favored Loyola and that 
the other directors, in the Commission's view, play only a supporting 
role. Without Father O'Leary it is clear that the Commission cannot on 
this record maintain its conclusion deciding the integration factor in 


Loyola's favor. 19/ 


19/ It is not conceded, of course, that even with Father O'Leary Loyola 
~ gould be favored on the integration factor, but the Commission did 
so nonetheless. | 


[ 6583] 
It is equally clear that without Father O'Leary, the Commission has no 
alternative on this record but to award the preference on integration of 
ownership with management to petitioner instead of to Loyola. Such a 
change in this comparative factor would give petitioner preferences over 
Loyola on civic participation of principals, diversification of business 
pursuits, programming proposals, and integration of ownership with 
management. Fair consideration of this change would require a re-evalua- 
tion of the overall comparison of the factors favoring the applicants. To 
be wholly impartial such a re-evaluation should be made by reweighing 
of the factors of comparison after reargument of the case. Reargument 
before the Commission en banc would be helpful to the Commission in 
reconsidering its decision, since it would afford the Commission an op- 
portunity to hear the unsuccessful applicants addressing themselves for 
the first time to the de novo conclusions in the decision of the Commission. 
The instant decision and order moe be vacated on these independent 

mpent i gan be held. : 
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22. In connection with the foregoing matters the Commission's 
attention is directed to the fact that no action was taken by the Commis- 
sion to correct the transcript of record of the oral argument before the 

Commission en banc as requested by petitioner by Motions filed June 15, 
1956. Said Motions were unopposed and should be granted in order that 
the record upon reconsideration by the Commission (which now includes 
a Commissioner who did not hear oral argument) and upon appeal for 
judicial review, if necessary, may be free of errors and inaccuracies 


in transcription. 


[ 6584] 

WHEREFORE, the premises considered, the Commission's De- 
cision and Order of July 13 should be set aside and vacated pending final 
determination of pending rule-making proceedings in Docket No. 11752, 

and if the allocation of Channel 4 to New Orleans remains unchanged, the 
‘Commission should schedule reargument by the parties, re-evaluate the 
applications, and issue a new final decision. If a UHF channel is sub- 
| stituted for Channel 4, the Commission should afford the applicants a 
| reasonable opportunity to amend to specify UHF facilities and to make 
such changes in proposals as they consider appropriate. Further pro- 
ceedings should then be ordered so that a proper record can be made on 
the comparative merit of these applications and proposals as amended. 
Petitioner prays for such other relief as may be appropriate in the cir- 
cumstances. 
Respectfully submitted, 


THE TIMES-PICAYUNE PUBLISHING 
COMPANY 


By: Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D.C. 


/s/ William J. Dempsey 
3 By: . /s8/ William C. Koplovitz 
August 13, 1956 « . :. . /s/ Frederick H. Walton, Jr. 
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[ 6614] | 
[Received Mar. 28, 1957 FCC Mail & Files] | 
* ok * * * : * 


PETITION FOR IMMEDIATE ACTION 
ON PENDING PETITION FOR REHEARING 

Comes now, THE TIMES-PICAYUNE PUBLISHING COMPANY 
(WTPS), applicant in the above-entitled proceeding, by its attorneys, 
and respectfully requests that the Commission act without further delay 
upon its pending Petition for Rehearing as filed in this proceeding on 
August 13, 1956. In support thereof, it is stated: 3 

1. As noted, petitioner filed on August 13, 1956, its Petition for 
Rehearing directed against the Commission's decision and order of July 
13, 1956, in this proceeding which granted the application of Loyola 
University and denied petitioner's application. Petitioner pointed out 
therein (p. 3) that it was raising two major errors 1/ in the Commission's 
decision which required reexamination and reconsideration of the Com- 
mission's July 13 decision and order. One of these errors concerned the 
invalidity | 
i 
1/ ___ Petitioner stated (para. 3) that it considered the decision and order 

of July 13, 1956, to be defective in many essential respects, par- 

ticularly as to the grounds relied upon by the Commission in pre- 

ferring Loyola over petitioner. In line with the Commission policy, 

these errors on matters as to which the Commission had an oppor- 

tunity to pass in reaching its decision were not raised nor reargued 

in petitioner's Petition for Rehearing. The petition was thus con- 

fined to new matters not previously considered by the Commission. 





| 


[ 6615] : 

of the "no construction" condition and other conditions related thereto. 
This objection has been rendered moot by the passage of time and by the 
Commission's action (order of March 7th released March 8th) removing 
these conditions following adoption of the Report and Order terminating 
rule-making proceedings in Docket No. : A17se. nO | 2 
2. The other major aspect t Neape decision and 1 order of July 1S, | 
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1956, questioned by petitioner's pending petition for rehearing of August 
13, 1956, was the Commission's serious error in awarding a decisional 
preference to Loyola University on the "integration" factor. This matter, 
on which petitioner is now seeking prompt action, entailed no more than 
five pages of its petition for rehearing. 

3. Petitioner believes it to be its duty to call to the Commission's 
attention that over seven months have passed without any action being 
taken upon petitioner's pending petition for rehearing. With the removal 
of the "no construction" condition, it is apparent that the status quo is 
no longer to be maintained and that Loyola may proceed with construction. 

4. Petitioner earnestly believes that in the light of matters asserted 
by petitioner in its pending petition for rehearing, reconsideration of the 
decision and order of July 13, 1956, is required by law. It is elementary 
that if petitioner's point is well taken it would be to the best interest of 
all concerned that such action be taken immediately before Loyola materi- 
ally changes its position. 2/ Petitioner believes this to be 


2/ ‘In substantiation of petitioner's position that reconsideration is 

_ necessary, there is cited the order of October 2, 1956, of the 
Court of Appeals in Southland Television Company v. Federal 
Communications Commission, wherein the "integration" factor 

was affected by the death of one on whom it principally rested and 

the Commission was ordered to reconsider its decision in the light 
thereof. See also references thereto in Television City, 14 RR 466 
aandb. This is the same point raised by petitioner and pending 
against the decision and order of July 13, 1956. 


[ 6616] 


an entirely reasonable request in view of the over seven months that the 
petition has been pending. The matter should be decided promptly as 
a matter of fairness and justice to the parties and in the interest of 
orderly conduct and expeditious termination of the administrative pro- 
cess. 


5. In this connection petitioner calls to the Commission's attention 
the Comments on Loyola's Petition or ‘Limited Reconsideration filed by 
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the various then pending matters in Docket 11752 and Docket 8936 et al. 
should be disposed of simultaneously because of their interrelated char- 
acter. Petitioner's pending Petition for Rehearing was not among the 
| 





many matters disposed of. | 
Respectfully submitted, | 3 
THE TIMES-PICAYUNE PUBLISHING CO. 
By: Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 
By: /s/ William J. Dempsey 
By: /s/ William C. Koplovitz 
By: /s/ Frederick H. Walton, Jr. 
March 27, 1957 : 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


September 30, 1953 
8320 


James A. Noe | 
Radio Station WNOE | | 
St. Charles Hotel . 

New Orleans, Louisiana 


Dear Sir: 


This is with reference to your application (BPCT-1588) requesting 
a construction permit for a new television station to operate on Channel 
4 in New Orleans, Louisiana. ! 

It appears from Commission records that there are on file applica- 
tions from the Times-Picayune Publishing Company (BPCT-648) and 
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for television stations on Channel 4 in New Orleans. Since these appli- 
cations are mutually exclusive in that operation by all applicants, as pro- 
posed, would result in mutually destructive interference, all cannot be 
granted. These applications must, therefore, be designated for hearing 
in a consolidated proceeding. In any such hearing, the Commission would 
consider which of the three proposals would, on a comparative basis, 
best serve the public interest, convenience and necessity. 

A review of your application has raised questions concerning the 
following matters: 

(1) It appears from your application that the total construc- 
tion cost of $836, 000 is to be financed with existing capital with, if 
necessary, a loan of as much as $800, 000 from the Whitney National 
Bank of New Orleans. In connection with your proposed use of 
existing capital, it is noted that as at June 25, 1952, the balance 
sheet furnished shows a negative net current position in excess of 
$345,000. Since the balance sheet furnished is now more than one 
year old, it cannot be determined that it adequately reflects your 
present current position. Further, in the absence of a current 
balance sheet and of more specific information as to how your as- 
sets can be used as a source of funds, we are unable to determine 
that existing capital in the amount required will be available to 
meet your existing liabilities and provide funds for the proposed 
station. 

(2) In connection with the proposed loan from the Whitney 
National Bank, it appears that capital from that source would be 
available provided the terms and security offered is satisfactory. 
Since the bank's letter is now over one year old and no information 
was furnished to show the terms of such loan or that security satis- 
factory to the bank had been offered, we are unable to determine 
that the loan from the bank would be available, if required. 
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[ 6747] ! 

(3) The geographic coordinates of the proposed transmitter 
site do not agree with the location indicated in the exhibits associated 
with the application. : 

(4) Section 3. 684(d) of the Commission's Rules, as recently 
amended, requires radial to be drawn for each 45 degrees of 
azimuth beginning with True North. The radial drawn at 285 de- 
grees does not comply with these requirements. 

The above matters raise questions as to your financial and technical 
qualifications to construct and operate the proposed television broadcast 
station and as to whether your proposed operation meets the require- 
ments of the Commission's Rules. Accordingly, they will be the subject 
of inquiry by the Commission at the above hearing. | 

Since it has not yet been determined whether or not your proposed 
antenna system and site would constitute a hazard to air navigation, the 
Commission may wish to inquire into this matter at the above hearing. 

Information available to the Commission indicates that the TF-6AM 
antenna specified . in your application has been superseded and the an- 
tenna gain has been revised by the manufacturer. We also note that the 
transmission line loss set forth in your application appears to be in error 
and that diplexer loss is not included. 

This letter is being written to you in accordance with the provisions 
of Section 309(b) of the Communications Act of 1934, as amended, which 
requires that before any application be designated for hearing the appli- 
cant must be informed as to why a grant without hearing cannot be made and 
be afforded an opportunity to reply. The purpose of this is to give the 
applicant an opportunity to inform the Commission of any reason why it 
believes the application should not be designated for hearing. Any reply 
you wish to make should be filed in triplicate with the Commission within 
thirty days from the date of this notice. Upon receipt of any such reply, 
the Commission will determine whether the conflict and matters mentioned 
above have been resolved and whether ean mk your es without 
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a hearing. If it is unable so to find, it will designate your application 
for a consolidated hearing with the applications of the Times-Picayune 
Publishing Company and Loyola University upon the issues then obtaining. 
In the absence of a reply from you concerning the above matters, your 
application will be subject to dismissal pursuant to the provisions of 
‘Section 1.381 of the Commission's Rules. 

Very truly yours, 

Wm. P. Massing 


Acting Secretary 
* * 


[ 6819] 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
November 16, 1953 


James A. Noe, Harry Allsman, Raymond F. Hufft and 


James A. Noe, Jr. d/b as James A. Noe and Company 
c/o Station WNOE 

St. Charles Hotel 

New Orleans, Louisiana 


Gentlemen: 


| This will supplement our letter of September 30, 1953, in which you 
were notified that your application (BPCT-1588) requesting a construc- 
tion permit for a new television station to operate on Channel 4 in New 
Orleans, Louisiana, was mutually exclusive with other specified appli- 
cations, that a hearing appeared to be necessary and that certain questions 
‘were raised as a result of deficiencies in your application. 
| On November 3, 1953, you filed an amendment to your application 
changing, inter alia, your plan of financing and your main studio location. 
A review of this amendment has raised questions concerning the follow- 
‘ing matters: 3 
1. It now appears that total construction costs of $870, 217 
are to be financed by partaership contributions, a bank loan and 


a 
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deferred payment credit. With respect to the proposed partnership 
| contributions, it appears that the total commitment of James A. 
> Noe amounts to $125,000. Mr. Noe's balance sheet indicates that 
> 3 he has a negative current position of $751,195 (current liabilities 
of $885, 528 less current assets of $134, 331). In the absence of 
information as to how his other assets can be used as sources of 
funds, the Commission is unable to determine that he is financially 
able to meet his existing current liabilities and his cash commit- 
ment to the partnership. 
a 2. With respect to your proposed bank loan, it is noted that 
your amendment contains no evidence supporting the availability of 
this loan. In the absence of a bank letter, the funds available from 
this source, the terms of repayment and the security for the loan 
cannot be determined. | 

3. With respect to your proposed use of deferred payment 
credit, it is noted that you have not submitted a letter from an 
equipment manufacturer, showing amount and terms, from which 
it can be concluded that deferred payment credit is available to 
you. | 


[ 6820] 
4. It appears that your proposed main studio is not to be 
located within the New Orleans city limits. Section 3.613 (a) 
of the Commission' s Rules requires the main studio be located 
within the community to be served. No showing has been made 
which would warrant a waiver of the requirements of Section 
3. 613(a). 
The above matters raise questions as to your financial qualifications to 
construct and operate the proposed television broadcast station and as 





3 to whether your proposed operation meets the requirements of the Com- 
_ mission's. Rules. Accordingly, they will be the subject of inquiry by the 
Commission at the proposed hearing. - + ! 

This letter is being WEALD you ‘in pe the provisions 
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of Section 309(b) of the Communications Act of 1934, as amended. Your 
reply and any appropriate amendments to your application should be filed 
with the Commission in triplicate on or before November 30, 1953. Upon 
receipt of any such reply, the Commission will determine whether the 
matters mentioned above have been resolved. If it is unable so to find, 
it will place these matters in issue at the proposed hearing. 

In the event that your application is designated for hearing you are 
hereby requested pursuant to Section 308(b) of the Communications Act 
of 1934, as amended, to file a written statement, signed under oath, 
setting forth the detailed supplementary material described on the at- 
tachment hereto. This material, which must be consistent with and in 
support of your application, must be filed not later than 15 days prior to 
the scheduled date of hearing. 

Very truly yours, 
Wm. P. Massing 


Acting Secretary 
* * 


[ 6834] 
[FCC Feb. 1, 1954 Office of Secretary] 
Exhibit No. 4a 


SUPPLEMENTAL FINANCIAL PLAN 
OF JAMES A. NOE & COMPANY 


In the financial plan submitted with our amended application we 
estimated that a total capital of one million dollars would be necessary. 
Of this sum, $500, 000.00 was to be raised by borrowing; $250, 000. 00 
by deferred equipment purchase credit and $250, 000. 00 from partner 
contributions. This plan gave due consideration to construction costs 
and first year operating contingencies. 
The amendment with respect to color television reflects an immedi- 
_ ate capital investment in color equipment of $105, 332. Operating expenses 
| would be increased by approximately $70, 733 covering employment of 





[7018] 
175 

additional personnel and additional depreciation expense due to color 
installation. : 
We now base our financing plan on a proposed million two hundred 
thousand dollar total investment. Of this sum, $600, 000 will be obtained 
by borrowing, $300, 000.00 by deferred equipment purchase credit, and 
the remainder by proportionate partner capital contributions. This will 
provide a contingency cushion of approximately $175, 000. 00. 

In our Opinion the present uncertain stage of development of the 
color television art makes precise estimates of ultimate color require- 
ments impossible and commercially unrealistic. | 


[7018] : 
* * * * * x 


FURTHER ORDER GOVERNING HEARING 


Pursuant to the provisions of Section 1.841 of the Rules, the pro- 
ceeding in the above-entitled matter was commenced on January 4, 1954. 
Thereafter, a further session of the hearing conference was held on 
February 23, 1954, at which time the agreements set forth in the Pre- 
liminary Order Controlling the Course of the Hearing, dated May 3, 1954, 
were made. In accordance with such preliminary order, the parties filed 
their proposed points of reliance together with their affirmative cases in 
writing 1/ on April 21, 1954, and on May 21, 1954, filed oppositions to 
the points of reliance and objections to the affirmative cases. 

A further session of the hearing conference was held on June 1, 
1954 and adjourned until June 14, 1954, at which time the points of re- 
liance upon which each party asserts superiority over the others 

: 
1/ In lieu of holding extended conferences on the formulation of points 
of reliance, the parties agreed to present their affirmative cases 

in writing and asked to be permitted to reserve the right to object 

to points of reliance until after the written cases had been filed and 


opportunity afforded to examine , ie ‘3 reliance in the 
light of the evidence i 4 
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were finalized. The several points upon which each party relies in sup- 
port of its claim of superiority over the others are attached as the ap- 
‘pendices. The voluminous written objections to the direct cases were, 


in the main, ruled upon at the June 14th and June 16th sessions of the 


hearing and such rulings are shown in the transcript of the proceeding. 
‘Those objections which remain for consideration will be ruled upon at 


the session of the hearing now scheduled for July 13, 1954. 
It has been agreed that the cross-examination of witnesses will 
commence on September 7, 1954, and further agreed that rebuttal evi- 


dence will be presented immediately following the conclusion of such 


cross examination. | 
IT IS ORDERED, this 9th day of July, 1954, that the foregoing 

statements and agreements shall control the subsequent course of the 
hearing in this proceeding, unless modified by the Hearing Examiner or 
the Commission for good cause shown. 

FEDERAL COMMUNICATIONS COMMISSION 

Elizabeth C. Smith, Hearing Examiner 

/s/ Mary Jane Morris, 


Secretary 
[ 7020] 
APPENDIX A 
POINTS OF RELIANCE OF LOYOLA UNIVERSITY 
Background and Experience 


1. Experience in Broadcasting. 
Loyola University pioneered radio broadcasting in New Orleans and 
has, for over thirty years, operated one of the outstanding broadcasting 


stations in the United States. It has shown a high degree of experimen- 
tation and vision in the technical and programming phases of the broad- 


casting art. Its long record of broadcasting expertness offers more 


| assurance of pesformance as.a oe licensee in New Orleans in the 
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public interest than do the records of the other applicants. 
2. Knowledge and Sensitivity to Needs of the New Orleans Community. 

The more than thirty years of radio broadcasting by radio station 
WWL have given Loyola University an intimate knowledge of the needs of 
the New Orleans community to be served by the medium of broadcasting. 
Its record of satisfying those needs and of leading and cultivating commun- 
ity tastes in civic affairs, entertainment, agriculture, education, and 
other matters of public interest gives more assurance of operation of 
the proposed station in the public interest of the New Orleans community 
than do the broadcasting records of Times-Picayune and James A. Noe. 

3. Integration of Ownership and Management. | 

(a) All the officers and all but one of the members of the Board of 
Directors of Loyola University will be in daily contact with the operation 
of the proposed station by virtue of being in daily residential contact with 
Father Donnelly, President of Loyola, and Father O' Leary, Faculty 
Director of WWL, and every officer and director will regularly partici- 
pate in some way in the operation of the station. : . 

(b) The Times-Picayune has numerous stockholders, many of whom 
will have no participation of any kind in the proposed operation. The ac- 
tive management of the station is to be accomplished by persons having a 
small ownership interest. : 

(c) James A. Noe and Company will be actively managed by only one 
of its partners, and will not have day-to-day personal soperviaion by any 
person having an ownership interest. 

4. Local Residence. 

(a) All the officers and all but one of the directors of Loyola Uni- 

versity are local residents with no interests outside New Orleans. 
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Five of the seven members of the Lay Advisory Board g are life-long resi- 


dents of New Orleans, and the other si members have lived there for 
many years. . " : 
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(b) Much of the stock of the Times-Picayune is owned by persons 

| residing outside New Orleans and by persons residing outside the State 
of Louisiana, and over 10% is owned by a person residing outside the 
United States. 

(c) The partner of James A. Noe and Company who will actively 
manage the proposed station does not live and will not live in New Or- 
leans. His son, another partner, has just moved to New Orleans within 

the past few months. 
5. Concentration of Activities. 

(a) The officers and directors of Loyola University have no outside 

business ventures to divert their time or attention from the proposed 
station. The operation of the station will be a regular part of their daily 
responsibility, and they will be immediately available for policy and ad- 
ministrative decisions. 

(b) The Times-Picayune owns and operates two newspapers, which 
are important business ventures diverting the time and attention of the 
officers and directors from the operation of the proposed station. In ad- 
dition, many directors and voting trustees of the Times-Picayune have 
important business ventures of their own having no connection with any 
activity of the Times-Picayune. 

(c) James A. Noe has important non-broadcasting business ventures, 
and in the broadcasting field itself he owns two stations outside New Or- 
leans and has a 50% interest in a third station outside New Orleans. 
Harry Allsman, a 45% partner, holds a responsible position with the 
State of Louisiana. Raymond F. Hufft devotes his full time to his insur- 
ance business. James A. Noe, Jr., is in the throes of opening his own 
law office. The time and attention of all four partners will necessarily 
be diverted from the proposed station. 

6. Diversification of the Media of Mass Communication. 

(a) Loyola University at present controls only one broadcasting 
medium, standard broadcast station WWL, and with the proposed station 
will control only ‘two such media, which would be complementary facilities 
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in the local community. It does not own or control any other facilities 


of mass communication. 

(b) The Times-Picayune owns the only morning newspaper and the 
principal afternoon newspaper in New Orleans. Advertising in the two 
newspapers is sold under conditions requiring the advertiser simultane- 
ously to purchase space in both newspapers. In addition, the 


[ 7022] 
Times-Picayune owns and operates WTPS, a standard broadcast station. 
The grant of a television station to the Times-Picayune would accord- 
ingly tend toward a concentration of the media of mass communication. 
The history and character of the operation of WTPS in association with 
the publication of the two newspapers shows a trend toward the use of the 
several media of communication each to promote and advance the interests 
of the other, rather than of the public. The proposed program structure 
of the Times- Picayune's television station is such as to indicate an 
aggravation of this trend and an extensive use of each newspaper and the 
television station in the interest of the other rather than of the public. 

(c) James A. Noe owns a television station and two radio stations, 
and has a 50% interest in a third radio station. The addition of the pro- 
posed station would give him his fifth broadcasting interest. 

7. Participation in Civic and Community Activities. 

(a) The officers and directors of Loyola University are active in 
civic and community activities close to personal, human needs, such as 
education, medical care, sociological problems, racial problems, child 
guidance, and many similar problems. The members of the Advisory 
Board of Loyola University will bring to the proposed station a wide range 
of business interests in the community, as well as educational, socio- 
logical, and civic interests. Radio Station WWL has itself been an 
integral part of community living in New Orleans for over 30 years and 
has helped to make and shape community policy and activity. 

(b) The civic interests of the _Bersons controlling the Times- 
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Picayune and James A. Noe and Company are primarily in the field of 
business and politics, and afford less assurance than does Loyola Uni- 
versity of operation of the proposed station in the fully-rounded interests 
of the community. 
8. Background of James A. Noe. 

The Commission cannot rely upon the representations of James A. 
Noe and Company or upon its ability to operate the proposed station in 
the public interest because of the following matters concerning James A. 
Noe, principal partner of that company: 

(a) James A. Noe, in the operation of television Station KNOE-TV, 
Monroe, Louisiana, and standard broadcast Station WNOE, New Orleans, 
Louisiana, has failed to carry out the representations made to the Com- 
mission in applications relating to those statians. 
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Proposed Programming 


1. Color Proposals. 

(a) The proposal of Loyola University for color television broad- 
casting is realistic; it does not make proposals which have no basis in 
the current state of the art. It does cover every phase of color tele- 
vision, including network color, slides, film, and local live broadcasting, 
and Loyola University represents that all phases will be utilized to the 
degree permitted by the state of the art and required by the needs of the 
community. The record of Loyola University in radio broadcasting gives 
assurance that its representations will be carried out. 

(b) The color television proposals of the Times-Picayune are un- 
realistic and have no basis in the present state of the art, and are grossly 
overstated in an attempt to influence the Commission. Those unrealistic 
proposals cast doubt upon whether the Times-Picayune can be relied upon veg 
to carry out any of the representations it makes in this case, or, if L 
carried out, cast coupe on the soundness of its judgment. 
| yf) James af and Company makes no provision for local live 
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color television broadcasting even when the state of the art and the needs 
of the community permit. | 
2. Staff Preparation and Training for Television. | 

Loyola University has engaged in far more extensive preparation 
and training of its staff for television operation than the Times-Picayune 
or James A. Noe and Company and therefore can better be relied upon to 
carry out its proposals. Loyola University has utilized no consultants, 
but has required its own staff to learn the fundamentals of television 
operation from direct observation, study, and participation, whereas the 
other two applicants have relied upon consultants who are not an integral 
part of the staff; the staffs themselves are unpeied in the fundamentals 
of television operation. 

3. Planning of Proposed Programming. 

(a) All the programs proposed by Loyola University are fully 
worked out in planning, showing the personnel, the sets, the lighting, 
and represent a mature plan reflecting a high degree of preparation. 

(b) The program planning of the other two applicants is extremely 
vague, failing to specify personnel, sets, lighting, and shows a low de- 
gree of preparation. 


[ 7024] | 
4. Closed Circuit Production of Proposed Programs. 

Loyola University has for some months been actually producing in 
its own studio, in closed circuit operation, the live programs proposed in 
the typical week schedule. At the present time approximately half the 
typical week programs have been already produced, and before the record 
is closed in this case, nearly every proposed live program will have been 
produced at least once in closed circuit, under conditions substantially 
equivalent to actual broadcast operation. This degree of preparation 
by Loyola University demonstrates that it can better be relied upon to 
carry out its program proposals than the other twa. applicants. 

5. Stimulation and Development of Local Talent, BS: | 


e 
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Loyola University has consistently found, stimulated, and developed 
talent from the New Orleans community for participation in programs of 
every kind, and its record gives assurance that it will do likewise in 

_ television. 

(b) The records of Times-Picayune and James A. Noe give far less 

assurance that either of them will find and develop local talent in the 

- operation of the proposed station. 
6. Nature of Programming. 

(a) Loyola University's proposed programming is better balanced 

_ than the proposed programming of the other two applicants. It has geared 
the various types and classes of programs to the needs of the community 
as determined over a long period of years of experience in broadcasting, 
and as determined by its special surveys relating to television. Its pro- 
posed programming shows a degree of vision, experimentation, and 

_ initiative far superior to both of the other applicants. 

(b) The proposed programming of James A. Noe and Company is 
wholly inadequate to serve the needs of the community. Many of its pro- 
posed programs are, on their face and on the information relating to them, 
technically incapable of being produced in any form acceptable to the 

_ listening public. 
(c) The Times-Picayune has proposed agricultural programming 
which is excessive in view of the needs of the community to be served and 
is scheduled for times not suitable to the proposed audience. Its religious 
programming is not adequately allocated among the religions in the New 
Orleans area and is particularly lacking in adequate programming for the 
_ Roman Catholic religion, which is the predominant religion in the area. 

Its news services will necessarily share the biases and fixed opinions 
_ which its newspapers have built up over a long period of time; its proposed 
_ news programs show a deficiency in format and coverage, and its budget 44 
- provisions do not support some of the proposed program equipment and | 
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[ 7025] : 
Much of its proposed local live programming is simply farmed out to other 
organizations without the control or real participation of the Times- 
Picayune. Its educational programs show no real planning or creative 
thinking. Many of its talk and discussion programs are mere visual 
presentations of newspaper features, poorly adapted to television, and 
apparently designed primarily to promote the — of the newspapers 
owned by the applicant. : 

(d) Loyola University's proposed television program is an exten- 
sion and expansion of the programming heretofore made available over 
WWL; the differences in program classification proposed for television 
are those which necessarily grow out of the difference in media. Times- 
Picayune and Noe, on the other hand, are proposing the type of program- 
ming which: they have not heretofore made available on WTPS or WNOE. 
Accordingly, it would appear that the Times-Picayune and Noe are pro- 
posing types of programming in television which they have not been willing 
to make available with their existing stations. This, in turn, would indi- 
cate that their proposals are less reliable. 

7. Use of Live Music. 

(a) Loyola University, in the operation of radio station WWL, has 
consistently been one of the most extensive users of live music in the en- 
tire United States, and its broadcasting record gives assurance that the 
programs of the proposed television station will conta a high degree of 
live music. 

(b) The Times-Picayune and James A. Noe, in the operation of 
their radio stations in New Orleans, have consistently employed little or 
no live music. Their records create doubt that they can be relied upon to 
produce their proposed television programs which require live music, 
and in any case their records indicate that in the operation of the proposed 


station they cannot be relied upon to ome as much live music as Loyola 
University. ; 
8. Studio Proposals. 
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out programs suited to the needs of the community and are superior to 
the proposals of the other applicants. 

(b) The studios proposed by the Times-Picayune are excessive for 
the needs of the community and the programs proposed by the applicant. 
They provide for space and equipment clearly superfluous for a television 
station in New Orleans, Louisiana, and are obviously designed to in- 
fluence the Commission rather than to reflect the applicant's program 
needs. These proposals are so inappropriate as to cast doubt upon the 
soundness of judgment of the Times-Picayune or upon the extent to which 

it can be relied upon to carry out its proposals. 


s 4 all 


. (c) The studio proposals of James A. Noe and Company are wholly 

inadequate to serve programming suited to the needs of the community. In 
any case, there is serious doubt of the financial ability of James A. Noe 
and Company to carry out its studio proposals. 


[ 7026] 
APPENDIX B 


POINTS OF RELIANCE OF THE TIMES-PICAYUNE PUBLISHING CO. 


AS TO LOYOLA UNIVERSITY: 
I. The following significant differences between Times-Picayune 
. and Loyola in their respective background and experience make Times- 
Picayune better qualified than Loyola to be the licensee of a television 
_ station in New Orleans. 
A. Through its 116 years of operation in New Orleans, Times- 
Picayune has acquired a wider and more diversified knowledge and fa- 
-miliarity than Loyola, of New Orleans and the other areas and communi- _ 
ties within the proposed Grade A and Grade B contours in terms of their | ¢ “5 
respective community needs. 
B. All of the nine officers of Times-Picayune have been 
residents of New Orleans through’ their adult life (six being life-long 
New Orleanians), whereas noné of.the officers of Loyola is a lifelong 
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not resided in New Orleans longer than six years. : 

C. A majority of the nine directors of Times-Picayune are 
lifelong residents of New Orleans and each of the remaining directors 
has lived in New Orleans more than 15 years, whereas of the 7 directors 
of Loyola none is a lifelong resident and four have lived in New Orleans 
less than 15 years. 7 

D. The officers, directors and trustees of Times-Picayune 


are more active in their participation in more local civic and community 





organizations and have greater diversification of business interests than 





the officers and directors of Loyola. 

E. The Times-Picayune has a more stable corporate manage- 
ment than Loyola in that its officers and directors have held office and 
been associated with it for longer periods of time than in the case of 
Loyola, which has had one director appointed to its Board as recentlyas 
September, 1953, anda president and vice president, both directors, ap- 
pointed as recently as two years. | 

F. Seventy per cent of the stock of Times-Picayune is owned 
by residents of the New Orleans area anda majority of the stock is voted 
by 11 voting trustees, of whom all but two are either lifelong residents 
of New Orleans or residents for longer than 27 years. Through exercise 
of the fundamental and essential characteristic of corporate owne rship, 
i.e., election of directors and officers as the instruments of corporate 
management, the substantial degree of local ownership of the Times- 
Picayune has resulted in the election to its Board of Directors and as 
officers of persons with an extensive background of residence in the com- 
munity; whereas in the case of Loyola, the power : 


[ 7027] | 
of appointment or election of its corporate management is not exercised 
as noted previously so as to be responsive to the need for prior local 
residence and participation in comatunity affairs. This is particularly 4g 
evident in the case of Loyola's presideht, its controlling director and chief “ 
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‘management official, who was not a resident of New Orleans prior to 
his appointment or election two years ago and had resided there for no 
more than a 4-year period six years previously. 

G. Times-Picayune has acquired practical experience which 
makes it better qualified to serve the public through television than has 
Loyola. 

H. Times-Picayune is to be preferred as a television broad- 
cast licensee since its financial resources are sufficiently large so that 
it would be better able to meet deficit operations in television without cur- 
tailing service or over-commercializing, whereas deficit operation would 

lead Loyola either to such results or to curtailment of operations as an 
educational institution. Moreover, loss under such circumstances in the 
case of Times-Picayune would be a loss of risk capital, whereas in the 
case of Loyola loss would have to be met from capital which would other- 
wise be used for educational purposes. 
Il. Times-Picayune is to be preferred as a television broadcast 
licensee because all of its officers and directors are also stockholders, 
whereas none of Loyola's officers and directors have any ownership 
interest. Moreover, operation of the Times-Picayune television station 
would be under the active and immediate day-to-day supervision of a 
senior vice president, director and stockholder of Times-Picayune who 
would be assisted at all times by a committee of the Board of Directors 
on which he would serve with the president and secretary pro-tem, 
whereas the Loyola station would be under supervision of a director who 
_is not an officer of Loyola and has no ownership interest therein. The 
affairs of the Times-Picayune ‘television station would be under the 
‘general supervision of an active and experienced Board of Directors 
: meeting on a weekly basis and available on call as required for additional 
meetings, whereas Loyola's Board of Directors shows no such active par- 
_ ticipation. 
I. The Times-Picayune proposes a television program service 
superior to Hal of Léyola based ‘upon the eee significant differences: 
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A. Times-Picayune will provide 10 additional hours of 
morning program service for the public than will Loyola, over 8 hours of 
which are local live programming. Also an additional quarter-hour 5 
days per week in late evening is provided by Tine s-Picayune and not by 
Loyola. | 


B. Times-Picayune has developed and will provide 18-1/4 


hours of regular locally originated television programming in color speci- 
fically selected to promote color television, which includes 16-3/4 hours 


of live 
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color programs, representing approximately 39% of all local live pro- 
gramming plus 21 hours of additional local program hours in which 
color film and slides will be telecast whenever available, whereas 
Loyola has made no proposal to broadcast any such programs in color. 

C. The Times-Picayune proposal (3-1/4 hours of live pro- 
grams of which 1 hour is in color) for programs to serve religious needs 
of the community can be better relied upon and is superior in all respects 
to those of Loyola which is inadequate in proposing only 1 hour of live 
programming and 1/2 hour of film programs and none in color. Other 
significant differences are specifically set forth in the evidence. 

D. The Times-Picayune proposal for agricultural programs 
(4 hours of live programs 50% of which is in color) with regular remote 
from the State Agricultural Extension Service is superior in all respects 
to that of Loyola which is inadequate in proposing no more than 1-1/2 
hours of such programming and none in color. Other significant differ- 
ences are specifically set forth in the evidence. : 

E. The Times-Picayune local program proposal allocating 
over 8 hours per week for meeting educational needs of the community 
and providing an outlet for educational organizations is more effective, 
comprehensive, diversified, and superior in all respects to that of 
Loyola which is limited to less than 6 hours. Times-Picayune has pro- 
posed regular live programs for use of its we by LSBs. 
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Tulane, and medical colleges|in New Orleans and has proposed 2 hours of 
educational programs in color on a regular basis, whereas Loyola has 
made no such proposals. Other significant differences are specifically 
set forth in the evidence. 
F. Times-Picayune has proposed programs to be telecast 
in color and other programs specifically designed to serve the needs of 
- communities outside of New Orleans, whereas Loyola has made no such 


: 
: 


- provision. 
G. The Times-Picayune proposal for local television programs 
: of special interest to serve women is comprehensive and includes regular 
programs in color for women's fashions, cooking, marketing, dancing, 
garden and other women's clubs and organizations, antiques and jewelry, 
_ home furnishing and aids to homemakers as well as a program with color 
film or color slide clips as available for health and beauty care, whereas 
- Loyola has no comparable proposal for programs directed to women. 
- Other significant differences are specifically set forth in the evidence. 
| H. In addition to its general program service in serving the 
Negro population, the Times-Picayune has made specific programs 
| available for the use and presentation of Negro educational institutions, /” 
_ religious groups, athletic and youth programs, both non-professional 
and professional talent, farm groups and other organizations, whereas 
Loyola has made no comparable specific proposal for affording utilization 
of its facilities by Negroes. 
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I. In addition to its superior educational programs referred 
_to previously, Times-Picayune has allocated more time and proposed a 
-more extensive and suitable regular television program service than 
Loyola for promoting the interests of youth of all ages both for enter- 
_tainment, religious instruction, agriculture, education, hobbies and 
| recreation, sports, dancing, talent: opportunities, informational material 
on natural life, art, the United States and other countries and areas of 
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the world. Most of these programs are to be telecast regularly in color, 


whereas Loyola has made no proposal concerning color telecasting of any 
of its youth programs. Other significant differences ‘3 specifically set 
forth in the evidence. 

J. Times-Picayune has allocated more time and better 
viewing hours for a greater variety of programs, many regularly in 
color, devoted to the civic interests of the people of New Orleans in its 
history, its places of interest, its recreational facilities, its business 
and industry, its labor and management problems, its artistic and cul- 
tural facilities, and its grovernment, as compared to Loyola's proposal. 
Other significant differences are specifically set forth in the evidence. 

K. Times-Picayune has made commitments to broadcast five 
hours of remote programs per week from local churches, the State 
university and the city's own recreation department, thus bringing all 
of these facilities closer to the viewing public, whereas Loyola has made 
no commitment on any specific remote broadcasting. . 

L. Times-Picayune will devote more time and provide the 
public with more complete and effective presentation in color and mono- 
chrome of local and area news on a live basis than Loyola. This superi- 
ority in news coverage and presentation is made possible by Times- 
Picayune's television news-staff organization and the utilization to be 
made of a complete news-gathering and photographic service, still and 
motion-picture, monochrome and color, for which Loyola has made no 
adequate provision. Other significant differences are saa set 
forth in the evidence. ! 

M. Times-Picayune has allocated time for 4 presentation in 
color of a regular program to serve the general public by providing 
access to its television facilities for those persons desiring to show 
articles for sale. Loyola has no such proposal. : 

N. Times-Picayune has allocated substantial time for live 
programs of special interest to local sports fans including athletic con- 
tests by remotes, whereas Loyola has 5 broposed itve programming ona 
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| limited basis for sports fans and no specific yroposal for regular remote 
sports programming. 

O. Times-Picayune proposes a substantially greater number 
of noncommercial spot announcements per week and almost double the 
- amount of time for local live sustaining programs than does Loyola, 
insuring greater responsiveness to needs of non-profit organizations and 


the community. 
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IV. In comparison with Loyola, the steps taken by Times-Picayune 
in the development of its live program proposals offer greater assurance 
that such proposals are responsive to community needs and that they can 
_ be carried out more effectively and as proposed. This contention is based 
on the following significant differences: 

A. In the development of its live program proposals, Times- 
Picayune made a survey of the characteristics of the area and population 
to insure that provision was made for all representative groups. Based 
- on this survey an appropriate allocation of time was made for all repre- 
sentative elements of the area and population. Concurrently contacts 
were made with a large number of organizations and agencies which could 
_ participate regularly in television broadcasts. As a result of consulta- 
tion with these agencies to determine their needs and how such needs 
- could best be met through use of television, specific programs were 
| developed reflecting the advice and suggestions of the persons so consulted. 
In addition, contacts were made with approximately 300 local organizations 
to invite and secure their willingness to cooperate in use of the proposed 
_ television facilities. Loyola, on the other hand, has not related the 
| specific program service which it has proposed to any of the surveys or 
contacts it has made, because these contacts were in nearly every in- 
stance solely for the purpose of determining the agency's willingness to 
cooperate in the future without .apy specific basis developed for their 
participation. . - ie : | 
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B. Times-Picayune established and operated a fully- 
equipped closed circuit television studio with a 2 live camera chain and 
associated equipment together with kinescope recording and photographic 
facilities. This operation referred to as TPS (Television Production 
School) was utilized to produce actual programs with the participation of 
the organizations and individuals concerned. The experience thereby 
gained was evaluated with the participating organizations and was incor- 
porated with suggested improvements in the Times-Picayune program 
proposals. The feasibility and maximum effectiveness of many specific 
programs in the Times-Picayune television program proposal were thus 
tested and insured. Loyola has taken no steps to test or demonstrate 
any of its specific program proposals which are me rely paper creations. 
C. Times-Picayune has organized and will make available its 
staff for the purpose of furnishing and providing freely its television and 
photographic facilities, equipment and personnel (in several instances on 
a regularly full-time basis), to assist and work with organizations par- 
ticipating in the production of television programs. Loyola has no defi- 
nite plans or provisions to provide such assistance. 
V. Times-Picayune affords greater assurance than Loyola that 

its television staff will be more adequate, more complete and better 
trained thereby affording greater assurance of ability to effectuate its 
program proposals. This contention is based upon the following signifi- 
cant differences: : 
A. Times-Picayune has established and operated and will 
continue to operate its Television Production School for training a 
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nucleus of program production personnel, both technical and non-techni- 
cal, who will be qualified by this continuous program to undertake opera- 
tion of a television broadcast station quickly and efficiently and to produce, 
by this training experience, most of the specific television programs 
proposed. This training will include many aspects 0 of color television 
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program production. Loyola has made no such provision for developing 
and training its television staff but has undertaken no more than a limited 
program for short courses for a few personnel as students on a non- 
continuous basis at an establishment outside the city and state. 

B. Times-Picayune has made provision for sufficient tech- 
nical personnel to permit the production of a substantial schedule of live 
color programming, whereas Loyola has made no provision for sufficient 
personnel to produce color television programs. 

C. Times-Picayune's General Executive in charge of Tele- 
vision and Radio is better qualified by greater length of residence, business- 
civic experience, degree of participation in local affairs to direct and 
supervise the day-to-day affairs of the proposed television station than is 
Loyola's Faculty Director. 

D. In view of its greater proposed use of films, the Loyola 
staffing proposal is materially defective in failing to provide any personnel 
to order, receive, catalogue, store, and ship film, whereas Times- 
Picayune has provided for two such persons. 

Vi. Times-Picayune, by its arrangements for personnel training, 
equipment and facilities with Tulane University already undertaken and 
projected for the future, is effectively serving and assisting individuals 
and representatives of organizations dedicated to community service by 
making available to them a means and opportunity whereby they can be- 

c ome more familiar with television, both commercial and non-commercial 
as a medium for serving the community. 

Vil. The Times-Picayune proposal for studio and production facil- 
ities affords greater assurance than does Loyola of ability to effectuate 

_ its program proposals and meet the needs of the public for superior tele- 
vision service. This contention is based on the following significant dif- 
_ ferences: 
A. The Times-Picayune studio is superior in location to the 
studio of Loyola in that it is more accessible and safer, it allows for 
- future expansion, and it has, bette facilities for off-street parking. 
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B. Times-Picayune studio lighting and equipment plans are 
specifically designed and integrated to accommodate monochrome and 
color television program production on a regular basis, whereas Loyola 
has made no adequate plan therefor and in some cases has no plan at all. 
Times-Picayune has provided extra lighting for live color television 
production, and two live color cameras, whereas Loyola has provided 
no lighting for color production and only one live camera. 
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C. Times-Picayune has made specific plans for maximum 
utilization of flexible stage settings and scenery designs to enhance ef- 
fective presentation of color and monochrome television programs, 
whereas Loyola has made only limited provision for such sets and designs. 

D. The Times-Picayune production operations have been 
carefully planned and scheduled to insure that each program can be pro- 
duced according to highest standards, whereas Loyola has shown no com- 

_ parable care and only limited planning therefor, with the result that 
many of its programs cannot be produced with quality equal to Times- 
Picayune. | 

E. Times-Picayune has greater flexibility in program pro- 
duction with three studios than Loyola has with only two studios. 

F. Times-Picayune has provided for a superior control 
room arrangement and equipment than Loyola and has the only plans for 
studio control adequate for color programming. | 

With respect to those matters not included above as points on which 
Times-Picayune relies for preference over Loyola, Times-Picayune be- 
lieves that any comparison with Loyola on any such matters as would be 
relevant and proper would show no basis of preference for Loyola over 
Times-Picayune or show further bases of comparison favoring Tim es- 
Picayune. ; i 
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POINTS OF RELIANCE OF THE TIMES-PICAYUNE PUB- 

LISHING COMPANY AS TO JAMES A. NOE AND COMPANY: 

I. The following significant differences between Times-Picayune 
and Noe and Company in their respective background and experience 
make Times-Picayune better qualified to be the licensee of a television 
station in New Orleans: 

A. Seventy per cent of the stock of Times-Picayune is owned 
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by residents of the New Orleans area and a majority of the stock is voted 
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by 11 voting trustees of whom all but two are either lifelong residents of 


= 


New Orleans or residents for longer than 27 years. All of the 9 officers 
of Times-Picayune have been residents of New Orleans throughout their 
adult life (6 being lifelong New Orleanians) and a majority of the 9 direc- 
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tors of Times-Picayune are lifelong residents of New Orleans and each of 
the remaining directors is a resident of New Orleans with over 17 years' 
residence. With regard to Noe and Company, Noe himself, the partner 
in charge of station policies and planning is a non-resident. Of the re- 
maining three partners, one with a 45% interest has resided in New 
Orleans for 15 years, one with a 5% interest has been a resident of New 
Orleans only since September 1, 1953, and only the remaining partner 
with a 5% interest has been a lifelong resident of New Orleans. 

B. The officers, directors and trustees of Times-Picayune 
are more active in their participation in more civic and community or- --» 
ganizations of New Orleans, and have greater diversification of business 
interests than the Noe partners. 

C. Through its 116 years of operation in New Orleans, Times- 
Picayune has acquired a wider and more diversified knowledge than the 
Noe partners, of New Orleans and the other areas and communities within 
the proposed Grade A and Grade B contours in terms of their respective 
community needs. 

D. Times-Picayune’bas acquired practical experience which 
makes it better i rma tose! " ‘the public through television than has 
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Noe and Company, which has no business experience whatever. 

E. Times-Picayune is to be preferred as a television 
broadcast licensee since its financial resources are sufficiently large 
so that it would be better able to meet deficit operations in television 
without curtailing service or over-commercializing which wo uld neces- 
sarily result if Noe and Company faced deficit operation. 

Il. Times-Picayune is to be preferred as a television broadcast 
licensee because the operation of its television station would be under 
the active and immediate day-to-day supervision of a senior vice 
president, director and stockholder of Times-Picayune who would be 
assisted at all times by a committee of the Board of Directors on 
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which he would serve with the president and secretary pro-tem, whereas 
Noe and Company station would not be under day-to-day personal super- 
vision by any person having any ownership interest. The affairs of the 
Times-Picayune television station would be under the general supervision 
of an active and experienced Board of Directors meeting on a weekly 
basis and available on call as required for additional meetings, whe reas 
the affairs of the Noe and Company station would not be so closely super- 
vised by its partners. 

Ill. Times-Picayune proposes a television om service 
superior to that of Noe and Company based upon the following significant 
differences: : 
A. Times-Picayune will provide 16-1/2 ane hours 
of morning program service than will Noe and Company, of which 
13-1/2 hours are local live programs with 1-1/2 hours of programs 
telecast in color. 

B. Times-Picayune has developed and will =" over 18 
hours of regular locally originated television programming in color 
specifically selected to promote. color television and representing approxi- 
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program hours per week in which color film and slide clips will be tele- 
cast whenever available whereas Noe and Company has made no proposal 
to broadcast any such programs in color. 

C. The Times-Picayune proposal for programs to serve re- 
ligious needs of the community are superior in providing 3-1/2 hours of 
diversified live programs with 1 hour thereof in color, whereas Noe and 
Company proposes only 2 hours of live programs limited to news, ser- 
vices and daily devotions with 1/2 hour of filmed religious music of non- 
local origin, and no program in color. Other significant differences are 
specifically set forth in the evidence. 

D. The Times-Picayune proposal for agricultural programs 
provides a total of 4 hours of live programs, 50% of which is in color, 
with two programs presented each day, Monday through Friday and three 
programs on Saturday, of which 3 hours is directed to the adult farmer 
and 1 hour to farm youth in an instructional and diversified program in 
color, whereas Noe and Company proposes only 1 hour and 35 minutes of 
monochrome live programs, all on Saturday except for 15 minutes on 
Monday. Of the Noe and Company agricultural programs, only 1/2 hour 
is intended for the adult farmer and the remainder for youth, the latter 
including 20 minutes of commercial entertainment. Times-Picayune has 
provided for a regular remote from the State Agricultural Extension Ser- 
vice and Noe and Company has no such proposal. Other significant dif- 
ferences are set forth specifically in the evidence. - 
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E. The Times-Picayune local program proposal allocating 
8-1/4 hours per week for meeting educational needs of the community 
and providing a medium for television broadcasts for educational organi- 
zations is more effective, comprehensive as to age groups covered, di- 
versified and superior in all respects to that of Noe and Company which 
is limited to 2-3/4 hours per week consisting of one program for two 
universities on Sunday and one program for school activities. No reliance 
7%" ; 
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can be placed on Noe and Company to effectuate even this proposal. 
Moreover, the Times-Picayune proposal includes regular live programs 
for use by LSU (remote), Tulane, and medical colleges in New Orleans 
and has proposed 2 hours of educational programs in color on a regular 





basis, whereas Noe and Company has made no such proposal. Other 
significant differences are set forth specifically in the evidence. 

F. Times-Picayune has proposed programs to be telecast in 
color and other regular programs specifically designed to serve the needs 
of communities outside of New Orleans whereas except for agricultural 
programs Noe and Company has proposed no such programs. 

G. The Times-Picayune proposal for local television pro- 
grams of special interest to women is comprehensive and includes regular 
programs in color covering women's fashions, cooking, marketing, 
dancing, garden and other women's clubs and organizations, antiques and 
jewelry, home furnishing and aids to homemakers as well as a program 
for health and beauty care using color film or slide clips as available, 
whereas Noe and Company has no comparable proposal for programs 
directed to women. Other significant differences are set forth specifically 
in the evidence. ! 

H. In addition to its general program service in serving the 
Negro population, Times-Picayune has made specific programs available 
for the use and presentation of Negro athletic programs, non-professional 
and professional talent, farm groups and other organizations for which 
Noe and Company has made no comparable specific provision. 

I. In addition to its superior educational programs referred 
to previously, Times-Picayune has allocated more time and proposed a 
more extensive and suitable regular television program service, including 
remotes, than Noe and Company for promoting the interests of youth of 
all ages both for entertainment, religious instruction, agriculture, hob- 
bies and recreation, sports, dancing, talent opportunities, informational 
material on natural life, art, the United States, and other countries and 
areas of the world. Most of these programs are to be telecast regularly 
in color, whereas Noe and Company y has made no proposal concerning color +e : 
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telecasting of any such programs. Other significant differences are set 
forth specifically in the evidence. 
J. Times-Picayune has allocated more time and better view- 
ing hours for a greater variety of programs, many regularly in color, 
devoted to the civic interests of the people of New Orleans, in its 
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history, its places of interest, its recreational facilities, its business oe 
and industry, its labor and management problems, its artistic and cul- 
tural facilities, its community welfare organizations and its government, 
as compared to Noe and Company. Other significant differences are set 
forth specifically in the evidence. 

K. Times-Picayune will devote more time and provide the 
public with more complete and effective presentation, in color and mono- 
chrome, of local and area news on a live basis than Noe and Company. 
This superiority in news coverage and presentation is made possille by 
Times-Picayune's television news staff organization and the utilization 
to be made of a complete news-gathering and photographic service, still 
and motion-picture, monochrome and color, for which Noe and Company 
has made no provision. Other significant differences are set forth speci- 
fically in the evidence. 

L. Times-Picayune has allocated time for a presentation in 
color of a regular program to serve the general public by providing ac- 
cess to its television facilities for those persons desiring to show articles 
for sale. Noe and Company has no such proposal. 

M. For the sports fans Times-Picayune has made definite 
arrangements for remote telecasts of athletic contests year round, whereas 


there is no evidence that Noe and Company has made any definite arrange- 
ments for any remote telecasts of athletic contests or sporting events. 

N. Times-Picayune has made almost double the amount of 
total time per week available for:local live sustaining programs and al- 
most 50% more time for such programs in the 6-11 PM time segment than 
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has Noe and Company which proposes to devote 82% of its total weekly 3 
time to commercial programs. 
O. Little reliance can be placed on Noe and Company to ad- 
here to its program proposals. 

IV. In comparison with Noe and Company, the steps taken by Times- 
Picayune in the development of its live program proposals offer greater 
assurance that such proposals are responsive to community needs and 
that they can be carried out more effectively and as proposed. This con- 
tention is based on the following significant differences: 

A. In the development of its live program proposals Times- 





Picayune made a survey of the characteristics of the area and population 
to insure that provision was made for all representative groups. Based 
on this survey an appropriate allocation of time was made for all repre- 
sentative elements of the area and population. Concurrently contacts 
were made with a large number of organizations and agencies which 
could participate regularly in television broadcasts. As a result of con- 
sultation with these agencies to determine their needs and how such needs 
could best be met through use of television, specific programs were de- 
veloped reflecting the advice and suggestions of the persons 
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so consulted. In addition, contacts were made with approximately 300 
local organizations to invite and secure their willingness to cooperate in 
use of the proposed television facilities. Noe and Company, on the other 
hand, has not related the specific program service which it has proposed 
to any of the contacts it has made, because these contacts were in nearly 
every instance solely for the purpose of determing the agency's willing- 
ness to cooperate in the future without any specific basis developed for 
their participation. 

B. Times-Picayune established and operated a fully-equipped 
closed circuit television studio with:a. 2 live camera chain and associated 


equipment together with kinescope- recording and photographic facilities. 
i! ss : 
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This operation referred to as TPS (Television Production School) was 
utilized to produce actual programs with the participation of the organiza- 
tions and individuals concerned. The experience thereby gained was evalu- 
ated with the participating organizations and was incorporated with sug- 
gested improvements in the Times-Picayune program proposals. The 
feasibility and maximum effectiveness of many specific programs in the 
Times-Picayune television program proposal were thus tested and insured. 
Noe and Company has taken no steps to test or demonstrate any of its 
specific program proposals which are merely paper creations. 

C. Times-Picayune has organized and will make available 
its staff for the purpose of furnishing and providing freely its television a 
and photographic facilities, equipment and personnel (in several instances 
on a regularly full-time basis), to assist and work with organizations 
participating in the production of television programs. Noe and Company 
has no definite plans or provisions to provide such assistance. 

V. Times-Picayune affords greater assurance than Noe and Com- 
pany that its television staff will be more adequate, more complete and 
better trained thereby affording greater assurance of ability to effectuate 
its program proposals. This contention is based upon the following sig- 
nificant differences: 

A. Times-Picayune has established and operated and will 
continue to operate its Television Production School for training a nucleus 
of program production personnel, both technical and non-technical, who 
will be qualified by this continuous program to undertake operation of a 
television broadcast station quickly and efficiently and to produce, by this 
training experience, most of the specific television programs proposed. 
This training will include many aspects of color television program pro- 
duction. Noe and Company has made no such provision for developing 
and training its television staff but has undertaken no more than a limited 
program for short courses for a few personnel as students on a non- 
continuous basis at an establishnient outside the city. 

B. Time s-Picayuné*has ‘made provision for sufficient 
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technical and other personnel to permit the production of a substantial 
schedule of live color programming, whereas Noe and Company cannot 


produce any 
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live color programming because it has made no proniaion for any per- 
sonnel to produce live color programs. 

C. Times-Picayune has provided sufficient utility and pro- 
duction personnel in its program department to permit full effectuation 
of its local program proposals, whereas Noe has made insufficient pro- 
vision for such personnel to be able to effectuate fully the local program- 
ming it is proposing. i 

D. Times-Picayune's General Executive in charge of Tele- 
vision and Radio is better qualified by greater length of residence, busi- 

n ess--civic experience, degree of participation in local affairs to direct 
and supervise the day-to-day affairs ofthe proposed television station 
than is the general manager for Noe and Company television station who 
is and will continue to be the manager of radio station WNOE owned by 
partner Noe. | 

E. Times-Picayune has provided sufficient technical per- 
sonnel to produce all of its proposed program schedule including sufficient 
personnel to permit its proposed schedule of live color programming, 
whereas Noe and Company has inadequate technical personnel available 
to produce even its monochrome program schedule. | 

VI. Times-Picayune, by its arrangements for personnel training, 
equipment and facilities with Tulane University already undertaken and 
projected for the future, is effectively serving and assisting individuals 
and representatives of organizations dedicated to community service by 
making available to them a means and opportunity whereby they can be- 

c ome more familiar with television both commercial and non-commercial 
as a medium for serving the community. | 

Vil. The Times-Picayune proposal for studio and production fa- 
cilities affords greater assurance than does and Company of ability 
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to effectuate its program proposals and meet the needs of the public for 
superior television service. This contention is based on the following 
significant differences: 

A. The Times-Picayune studio proposal is superior in loca- 
tion to that of Noe and Company in that it is within the city limits of New 
Orleans, the principal city to be served and more accessible by public 
and private transportation and more centrally located to serve the needs 
of New Orleans and the surrounding area, whereas the Noe and Company 
studio is to be located outside of the city limits of New Orleans in another 
Parish comparatively inaccessible with no jusitification therefor other 
than to serve that applicant's private interest in operational economy. 

B. The Times-Picayune plans for studio facilities and equip- 
ment are superior to those of the Noe and Company which are inadequate 
and faulty (1) with respect to space and arrangement for equipment 
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racks and film projection facilities for monochrome alone as well as for 
monochrome and color, and (2) with respect to adequacy of studio moni- 
toring equipment to equip the three studios proposed. 

C. Times-Picayune has adequate equipment to permit unin- 
terrupted color film and slide telecasting whereas Noe and Company 
equipment as proposed is incapable of such production. 

D. The Times-Picayune plan for studios and utility rooms 
is arranged for maximum facility of production and control whereas the 
Noe and Company plan for studios and utility rooms is poorly arranged 
and impractical for effective and efficient production of programs. 

E. Times-Picayune has made specific plans for maximum 
utilization of flexible stage settings and scenery designs to enhance ef- 
fective presentation of color and monochrome television programs, 
whereas Noe and Company has made only limited provision for such 
sets and designs. 

F. Times-Picayune has oravidad extra lighting for live color 
television production and two live color mean nae Noe and 
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Company has made no provisions therefor. 

G. The Times-Picayune production operations have been 
carefully planned and scheduled to insure that each program can be pro- 
duced according to highest standards, whereas Noe and Company has 
shown no comparable care or planning with the result that many of its 
programs cannot be produced with quality equal to Times-Picayune. 

VIII. Times-Picayune is to be preferred because none of its of- 
ficers, directors or stockholders had any financial interest or official 
relationship with any television station or application other than the appli- 
cation in this proceeding, whereas James A. Noe is the owner and operator 
of a VHF television station at Monroe, Louisiana. | 

Ix. Times-Picayune is to be preferred to Noe and Company be- 
cause Noe and Company has failed to demonstrate to the satisfaction of 
the Commission that it is financially qualified to construct and operate a 
television station as evidenced by the Commission's hearing order herein, 
whereas the showing of Times-Picayune has satisfied the Commission as 
to its financial qualifications. : 

With respect to those matters not included above as points on which 
Times-Picayune relies for preference over Noe and Company, Times- 
Picayune believes that any comparison with Noe and Company on any such 
- matters as would be relevant and proper would show no basis of preference 
for Noe and Company over Times-Picayune or show further bases of com- 
parison favoring Times-Picayune. | 
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APPENDIX C 


POINTS OF RELIANCE OF JAMES A. NOE & COMPANY 


I. As to Loyola University ! 


A. Local Ownership: | 
i. Ownership of James A. Noe & Company is vested in four 
individuals, three of whom reside in New Orleans and the 
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fourth, while living in Monroe, Louisiana, spends a sub- 
stantial amount of his time in New Orleans where for many 
years he has operated Radio Station WNOE as sole pro- 
prietor and licensee. 

Ownership of Loyola University and its associated non-tax- 
paying communication enterprise is vested in a non-profit cor- 
poration, without capital stock, which is controlled by the 
Order of Jesuits, a church group having its headquarters out- 
side of the State of Louisiana and the C}ty of New Orleans. The 
Board of Directors of the communication enterprise is com- 
posed exclusively of Jesuit Fathers with indefinite tenure sub- 
ject to transfer to other assignments at any time. Thus, 

there is no assurance of continuity of top management interest 
and direction. 


B. Participation in Civic Life of Community and State: 


L 


The four partners of James A. Noe & Company represent a 
wide variety of religious, business, civic, agricultural and 
political interests, balancing the many diverse sociological 
interests in the city and state. 

Loyola University, controlled by an absentee Church Order, 
must concentrate its participation in the civic life of the com- 
munity and of the state on the activities of Catholic groups and 
cannot bring as well-balanced a point of view to the operation 
of a television station. 


_C. Diversification of Business Interests of Stockholders: 


i. 


James A. Noe & Company through its partners will reflect a 
broader diversification of business and community interests 
than the other applicants. 

The Board of Directors of Loyola University represents a 
single religious, non-commercial viewpoint. Its lay Ad- 
visory Board does not have legal or actual control over man- 
agement policy... ~ : 
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D. Integration of Ownership and Management: | 


Le 


Each owner of James A. Noe & Company will participate di-- 
rectly and actively in the management of the proposed sta- 
tion. Three of the partners have had extensive, previous 
experience in the radio field and one of these three partners 
has had experience with the planning, construction and suc- 
cessful operation of a television station. | 

Members of Loyola's Board of Directors are subject to 
change and reassignment at any time by the direction of an 
absentee religious order. Their assignment is governed 

by the best interest of the Jesuit Order, which may not concur 
with the operation of a television station. | 


E. Experience in Radio and Television Broadcasting: 


L. 





James A. Noe as licensee of KNOE-TV in Monroe, Louisiana, 
which began commercial operation on September 27, 1953, 
has gained invaluable experience in the construction and 
operation of a television station. The success of Mr. Noe's 
management is reflected in KNOE-TV's already profitable 
operation. 

Loyola University has had no previous experience with tele- 


vision. | 


. Program-Prpposals and Policies: 
1. 


James A. Noe & Company proposes a superior programming 
service in the following categories: | 
(a) Entertainment--more realistic for a television station. 
(b) Religious--almost twice as much as Loyola and more 
truly reflective of the needs of the coverage area. 
(c) News--better balanced presentation. | 
(d) Discussion--avoids prejudiced propaganda features 
such as "Facts Forum" and presents "both sides" of 
controversial issues. with impartiality. \. 
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The program policies of James A. Noe & Company reflect a 
more representative cross-section of the community than can 
be provided by a religious and educational institution. 
Analysis of James A. Noe's proposed program log for a typical 
week demonstrates a more realistic appraisal of practical 


programming problems for the first year of operation. 


[ 7042] 
G. Staff and Ability to Effectuate Program Proposals: 

1. James A. Noe & Company concedes the financial ability of 
Loyola University to employ the staff and obtain the neces- 
sary technical equipment to effectuate its program proposals, 
but asserts that James A. Noe & Company is better fitted 
for immediate effectuation of its program proposals by reason 
of the availability of KNOE-TV under the sole proprietorship 
of James A. Noe both (1) as a training ground for prospective 
station personnel who can solve commercial television prob- 
lems on the basis of practical commercial experience, and 
(2) as a reservoir of already experienced talent, engineers, 
producers and technicians to be used in part for initial staff- 
ing of a New Orleans station. 

Studio facilities proposed by James A. Noe & Company and 
Loyola are adequate with neither applicant superior in this 
respect. 

H. Past Record in Station Operation: 

Le James A. Noe's individual operation of WNOE, KNOE and 
KNOE-TV provides a superior record of improvement of fa- 
cilities and pioneering activities in developing public interest 
programs for all economic, racial and religious segments of 
their respective populations. This has included originating 
Negro news programs,.national, state and local political 
programs, diversified religious programs and opportunities 
to labor and management to present balanced views on 
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economic problems. 





2. James A. Noe's policy of cooperation with local stations in 
the fringe coverage area of his own stations has encouraged 
the sound development of radio broadcasting in Louisiana 
and has avoided area network monopoly charges. 

I. Diversification of Control of Mass Media of Communication: 

1. The primary business of James A. Noe & Company will be 
the management and operation of a single television station. 

2. The primary husiness of Loyola University is the operation 
of an educational institution with adherence to fixed principles 
of thought dissemination representative of a minority group 
of the population. As such, a university serves as a valid 
means of influencing the minds of students, and of the com- 
munity in conformity with the tenets of a particular religious 
sect. A proper diversification of control of mass media of 
communication, however, would indicate the wisdom of con- 
fining Loyola to the operation of the University or, at least to 
applying for a non-commercial television outlet presently 
available in New Orleans. 


[ 7043] _ Appendix C 
ll. As to Times-Picayune Publishing Co. | 


A. Local Ownership: 
Ls Adopt corresponding section as to Loyola University. 


2. Many of the principal stockholders of the Times-Picayune 
are absentee owners who have lived outside of the State of 
Louisiana for many years. | 

B. Participation in Civic Life of Community and State: 

i. Adopt corresponding section as to Loyola University. 

2. Times-Picayune Publishing Company has been identified for 
years with fixed editorial and political policies which have | 
caused its participation’ in the civic life of the comity aS 
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and state to reflect a more narrow point of view than would 
James A. Noe & Company. 
C. Diversification of Business Interests of Stockholders: 
Le Adopt corresponding section as to Loyola University. 
2. The dominant management of Times-Picayune Publishing Co. 
have long been identified primarily with radio and newspaper f 
media of mass communication, and the awardto them of a 
construction permit for an additional media of mass communi- ) 
cation would tend to foster a monopoly. 


D. Integration of Ownership and Management: 
1. Adopt corresponding section as to Loyola University. 


as The active management of the proposed Times-Picayune tele- } 
vision station would be in the hands of individuals holding a ; 
very small minority interest in the company. For example, 
the proposed vice president and general manager has an 
ownership interest in the company of less than one per cent 
and currently devotes a major portion of his time to the news- 
paper. 
E. Experience in Radio and Television Broadcasting: 
1. Adopt corresponding section as to Loyola University. 
2. Times-Picayune Publishing Co. has had no previous experi- 
ence with television. 


[ 7044] 
F. Program Proposals and Policies: 
i. James A. Noe & Company proposes a superior programming 
service in the following categories: 
(a) Entertainment--more realistic for a television station. 
(b) Agricultural--Times-Picayune proposal is excessive in 






yy view of proposed coverage. ‘ 
Sign. | 
z - (c) News--James A.;,Noe & Company proposes independent, 
J | unbiased news service without ties with any existing 
| * Py. 
RR rs 
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newspaper media of mass communication in New Orleans. 

2. Program policies will be independent and impartial and will 
afford to advertisers more opportunity to dive rsify their ad- 
vertising without expensive tying contracts. 

3. James A. Noe & Company's programming proposal is more 
realistic and economical for first year operation of a new 
television station. ! 

) G. Staff and Ability to Effectuate Program Proposals: : 

| i; James A. Noe & Company is better fitted for immediate ef- 
fectuation of its program proposals by reason of the availa- 
bility of KNOE-TV as a training ground for i prospective sta- 
tion personnel who can solve commercial television problems 
on the basis of practical commércial experience. 

2. The color television proposals of Times-Picayune are un- 
realistic, speculative and unsound at the present stage of the 
development of the color art. : 

3. Studio facilities proposed by both applicants are adequate 
with neither superior in this respect. | 

H. Past Record in Station Operation: 
La Adopt corresponding section as to Loyola University. 
2. James A. Noe & Company will be free from any incentive to 
force tying contracts with newspapers and radio advertising. 


[ 7045 ] 
I. Diversification of Control of Mass Media of Communication: 

: Adopt corresponding section as to Loyola University. 

2. Times-Picayune already controls two newspapers and a radio 
station. The addition of a television channel under a single 
ownership with the newspapers and radio station would foster 
monopoly of media of mass communication contrary to the 







ES 
public interest. This. is patently true inasmuch as one of the 7: 
daily newspapers controlled by the Times-Picayune Publish- © 
ing Company already enjoys a virtual monopoly throughout th the 
‘ t ig ove’ os Hes 
|} servig@anea of the proppgid television stations. Ses 
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INITIAL DECISION OF HEARING EXAMINER ELIZABETH 
C. SMITH 


Preliminary Statement | 
1. This proceeding involves the mutually exclusive applications of 


Loyola University, The Times-Picayune Publishing Company, and James 
A. Noe and Company, 1/ each requesting authority to construct and operate | 
a television station on Channel 4 in New Orleans, Louisiana. These 
applications were designated for consolidated hearing by Order of the 
Commission dated December 2 (released December 8),1953, and on 
December 21, 1953, the applicants exhanged supplementary material. 

At the hearing conference on January 4, 1954, the parties discussed the 
fact that on December 17, 1953, the Commission had amended its Rules 

so as to authorize compatible color television broadcasting, and it was 
agreed that the parties would amend their applications to include their 
proposals for ealo®: This was done and material bearing on their proposals 
for color was 


1/ Sometimes hereinafter referred to as Loyola, Timea~Pieayune and 


Noe and Company, respectively. 


(6257,4853,7170] | 
exchange on February 1, 1954. All three applicants have been found 
legally and technically qualified, and Loyola University and The Times- 
Picayune Publishing Company have been found to be financially qualified. 
The issues in this proceeding are the usual comparative issues@ where 
mutually exclusive applications for broadcast facilities are involved, with 
the addition of an issue with respect to the financial ability of Noe and 
Company to effectuate its proposal. 2/ The order of designation for hear- 
ing also provided that in the event of a grant of the application of Loyola 


University, such grant should contain a condition made necessary by the <u 
proximity of its proposed antenna to ‘standard radio broadcast Station = 
WTPS. | ge , | i: 
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2. The hearing was commenced on January 4, 1954 by the hearing 
‘conference and sessions of such conference and of the hearing were held 
from time to time thereafter in January, February, June, July, October and 
November 1954. The direct cases of the applicants were, by agreement, 
presented entirely in written form, with the full right of cross-examination 
‘to other counsel. Thus, only the persons whose presence was requested 
by one of the applicants or by the Broadcast Bureau were called to the 
witness stand. The record was first closed on November 3, 1954, was 
thereafter reopened on three occasions to receive affidavits, and was finally 
closed on May 4, 1955. Proposed findings and conclusions, both affirma- 
tive and reply, were filed by all applicants; and affirmative findings and 
conclusions with respect to the financial qualifications of Noe and Company 
were filed by the Broadcast Bureau. 

3. The respective points of reliance of the applicants are set forth 
: in the further order governing hearing, dated July 9,1954. Careful con- 
sideration has been given to the points of preference in the light of the 
evidence adduced, and to the extent that they have been found to be of de- 
_cisional importance and supported by the evidence in the record, they are 
' reflected in this decision. 


2 2/  +These issues require a determination, on a comparative basis, of 
which of the operations proposed in the above-entitled applications would 
best serve the public interest, convenience and necessity in the light of the 
record made with respect to the significant differences among the appli- 

cations as to: 


(a) The background and experience of each of the above-named 
applicants having a bearing on its ability to own and operate 
the proposed television station. 


The proposals of each of the above-named applicants with | 
respect to the management and operation of the proposed 
station. 


(c) The programming service proposed in each of the above- 
entitled applications. 


3/ ‘This issue specifically requires a determination of whether James 
A. Noe and Company is financially qualified to construct, own and operate 
the television station proposed by it. 
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Findings of Fact 
4. The basic legal, technical and financial qualifications of Loyola 
University and The Times-Picayune Publishing Company, respectively, 
are not here at issue since the Commission has heretofore, in this pro- 
- 3 ceeding, found each of them to possess such qualifications. Neither are 
the basic legal and technical qualifications of James A. Noe and Company 
at issue, since that applicant has likewise been found to possess those 
two qualifications. However, the Commission indicated at the time of 
the designation of these applications for hearing that it was not satisfied 
as to the financial ability of Noe and Company and specifically placed the 
financial qualifications of such applicant to effectuate its  BESbOse at 
issue in this proceeding. 
Community Involved 
5. New Orleans, Louisiana is principally a port city. It has long 
been a gateway between the industrial and agricultural resources of mid- 
continental United States and the market areas and natural resources of 
-Latin America and the world beyond. In recent years the area has ex- 
perienced substantial industrial growth, particularly in the fields of 
petroleum, chemical, aluminum reduction, textile and yeast manufactur - 
ing and processing, and shipbuilding. Progress has also been made in 
agriculture, through new techniques in conservation practices and 
methods of farming, coupled with a broader diversification of crops 
and livestock, contributing to the over-all balance and economic stability 
of the area. Schools, churches and hospitals in the area are engaged in 
broad-scale expansion and improvement programs. Within the New Or- 
| ! leans "market area, '' as delimited by the 63-mile radius of the Grade 
B contour, 4/ there resided, as of January 1953, an estimated 1, 006, 010 
persons dispersed into approximately 284, 045 households. The farm 
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, population within such radius totals approximately 83, 240 persons, di- ne 
; | vided into about 19, 600 households, and located in two states--Louisiana < 
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group (7 to 17) totals 156, 399, while there are estimated to be about 
614, 330 persons over the age of 21. 

(a) Eight standard broadcast stations are licensed for unlimited 
_ hours of operation at New Orleans: Stations WDSU, WSMB, WWL, 
WWEZ, WJBW, WTIX, WTPS and WNOE; three are licensed for day- 
- time operation only; Stations WJMR, WMRY and WBOK. There are 
also four FM stations in New Orleans: WDSU-FM, WWMT, WRCM, 
and WBEH (non-commercial); and three television stations: WDSU-TV, 
operating on Channel 6, 4-a/ WJMR-TV, operating on Channel 61, and 

WCKG-TV, 272’ operating on Channel 26. 

| (bo) Three daily newspapers are published in New Orelans: The 
_ New Orleans Item, The Times-Picayune and The New Orleans States. 
‘The Times-Picayune and The New Orleans States are printed and pub- 
lished 


4/ The radii of the Grade A and Grade B contours of the proposed tele- 
vision stations are approximately 31 miles and 63 miles, respectively. 


4-a/ One of two VHF television channels allocated to New Orleans; the 
other one being the subject of this proceeding. 


4-b/ Construction permit only. Station not yet on the air. 


[ 6259, 4855, 7172] 
by The Times-Picayune Publishing Company. The New Orleans Item is 
printed and published by The Item Company, which has some contractual 
arrangements with the WDSU Broadcasting Corporation, 5/ licensee of 
Stations WDSU, WDSU-FM and WDSU-TV. 
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Applicants 
Loyola University 
6. Loyola University is a non-profit corporation, having no stock, 
chartered in 1912 under the laws of the State of Louisiana and legally 
; domiciled at New Orleans, Louisiana. The Commission did not place its 
legal qualifications to be the permittee or licensee of the television sta- 
tion proposed by it at issue in this proceeding and no attempt was made, 
in the manner prescribed by the Rules of the Commission, to have the 
issues enlarged to encompass such a question. | 
7. As its name indicates, the principal activity of this applicant 
is the operation of an educational institution. Loyola University has 
several schools and departments with curricula leading to degrees, in- 
cluding a College of Arts and Sciences, a Law School, a School of Dentis- 
try, and a College of Pharmacy, all of which were established with, or 
within a few years of, the chartering of the corporation; and a school of 
music and a College of Business Administration which were established 
in 1932 and 1947, respectively. About 33 or 34 professors and instructors 
of Loyola University are members of the Society of Jesus 5 and the re- 
maining members of the faculty, approximately 180, are not. Operation 
of standard broadcast Station WWL is the only commercial enterprise in 
which Loyola is engaged. 
6/ There are 42 members of the Loyola Jesuit Commbtty but five are 
engaged in the operation of the Holy Name Church which adjoins Loyola 


University and several elderly members are engaged in peligions reading 
or writing. 


[6260, 4856, 7173] ! a: 
8. The present officers and Gizectors of the Loyola corporation 







are as follows: 
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Name Position 
W. Patrick Donnelly President and Director 
Edward A. Doyle Vice President and Director 
John J. Fuss _ Secretary and Director 
Aloysius B. Goodspeed Treasurer and Director 
W. D. O'Leary Director 
James F. Whelan Director 
Thomas J. Shields Director 


All of such officers and directors are now residents of New Orleans, ex- 
cept Father Shields, who resides in Dallas, Texas. All of the officers 

and directors of Loyola, except Father Shields, are in daily contact with 
one another. They reside together on the campus, take their meals to- 

| gether and have numerous informal conferences at which the operation 

| of Station WWL and the proposed television operation are discussed. For- 
mal meetings of the board of directors are held weekly. These board 
meetings relate to the operation of Loyola University as well as to radio 
and television matters. The faculty director confers with various mem- 
_bers of the board on policies and problems arising at the station, and also 
reports to the entire board. Every major problem and policy of Station 
WWL has been submitted to the board of directors for consideration and 
formal action. 

(a) Reverend W. Patrick Donnelly, president of Loyola.and a 
native of Augusta, Georgia, has resided in Louisiana over ten years and 
in the city of New Orleans for more than six years. Father Donnelly's 
_ commercial experience is limited to that which he has derived from the 
administration of schools, colleges and universities. He served as prin- 
cipal of the Jesuit High School in New Orleans from 1942 to 1946; as 
president of Spring Hill College, Mobile, Alabama from 1946 to 1952; and 
_ has been president of Loyola University since March 25, 1952, 0-2/ He has 
participated in the activities of various educational, civic and community 
_ groups, among which are Greater New Orleans, Inc., the New Orleans 
_ Chamber of Commerce, the Association of American Colleges, Inter- 
national House, Jewish Study Group and other interracial groups. In New 
Orleans, both as a high school principal and as a priest making parish 
calls, he was brought inty contact with students and their parents and 


re 
a” *~Saw Q “sy 


e “al? on y oe Ss < . : i x . 
4 ; “ . ? daa Se ‘&, 7) j e, e- a > prints Ps nt os Ne. F 2. 2 . . : ‘ . a ie . a a a ae 4. % . 



















[6261, 4857, 7174] 


217 


became acquainted at first hand with problems of different economic and 
racial groups in the city. Since he became president of Loyola, Father 
Donnelly has actively participated in the development of the television 
project and in order to familiarize himself with television, has done con- 
siderable reading on the subject and has visited some 20 to 21 television 
stations in eleven cities, conferring with the —e of the stations 
on 


6-a/ Father Donnelly testified that he was not eenmutiod when he was 
moved from Spring Hill to Loyola; the change being ss at the direction 
of his superiors. 


(6261, 4857, 7174] 

operation, studio facilities and programming and observing television 
programs in progress. The television stations visited include Stations in 
Chicago, Cincinnati, Memphis, Atlanta, Dallas, Fort Worth, Mobile, Baton 
Rouge, Washington, New York City, and New Orleans. | 

(b) Reverend W.D. O'Leary, a native of Augusta, Georgia, has 
been immediately in charge of the supervision of the day-to-day operation 
of Station WLW; u/ and it was proposed that he would hold the same posi- 
tion in the television operation. He testified that he goes to the station 
each day and confers with the general manager (with whom he shares an 
office) about problems of policy, personnel, finances, sales, or other pro- 
blems and also confers with other members of the staff "concerning their 
problems." The record also shows that he is, and has been since 1951, 
Regent of Loyola's School of Dentistry. He has been a member of the 
Loyola board of directors since 1947. His civic and community activities 
in New Orleans have included work with a Family Service Agency, the Ad- 
visory Committee of the Juvenile Court, the League for Better Hearing, 
Charity Hospital Nursing School and consultation on religious-medical 
problems. | 

(c) Reverend Thomas J. Shields was formerly president of Loyola 
(1945-1952). He served as chairman of the radio station of Loyola Uni- 
versity {commonly known as Faculty Dinertony not only chung his oa 
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as president and director of the University corporation but for a short 


‘time prior to his appointment as president and for a few months after he 
ceased to serve as president of the University corporation. He was born 
and educated in New Orleans and has been active in numerous New Orleans 
civic and welfare groups, such as the Chamber of Commerce, Greater New 


Orleans, Inc., International House, and in the National Society for Crip- 


pled Children and Adults. He also taught at Loyola during the years 1932- 
i 1934. From 1937-1944, he served as Provincial Superior of all Jesuit 


institutions in the New Orleans Province, which embraces all Jesuit uni- 


_versities, colleges, high schools, seminaries and churches from Key West, 
Florida, to Albuquerque, New Mexico. Father Shields has also served as 


pastor of the Loyola University Church and of the Church of the Immacu- 
late Conception in New Orleans. Since September 1953, he has been presi- 
dent of Jesuit High School, Dallas, Texas, but returns to New Orleans ap- 
proximately every two weeks. 

(d) Reverend Edward A. Doyle is, and has been since 1951 Dean of 


_ Faculties. He is also in charge of the Department of Radio and Speech of 
Loyola University and conducts classes in radio programming, advertis- 
ing, directing and management. In preparation for television, he has done 
| reading and made persona visits to television stations in Chicago, Cin- 

_ Cinnati, and Memphis. Father Doyle will advise 

1/ Father O'Leary, in his direct testimony, stated that:"I am the con- 


tact man for the Board of Directors at the University and daily confer 
with various members of the Board on the policies and problems that 
arise at the station and, from time to time, I report to the entire Board." 
He proposed to continue this type of activity with the proposed television 


station. 


(6262, 4858, 7175] 
with Leo C. Zinser, a member of the Loyola faculty, who will be educational 
director of the proposed station. He is a member of the Executive Com- 


mittee of the Children's Bureau of the City of New Orleans. 


(e) Reverend James F. Whelan, chairman of the Department of Edu- 


_ cation of the University, has been a member of the board of directors 
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since 1953, and previously served on the board during the period 1939 to 
1943. Father Whelan, born and educated in New Orleans, has been active 
in private and public schools and other educational organizations in the 
State of Louisiana and has served on several committees to study the 
public schools in New Orleans. He taught at Loyola from 1922 to 1923. 

He returned to Loyola in 1937 and has been on its staff continuously since 
that time. Father Whelan has observed the operation of television stations 
in Chicago, Memphis and Cincinnati. | 

(f) Reverend John J. Fuss, a native of Macon, Georgia, has been 
secretary of Loyola for four years in which capacity he has the responsi- 
bility for the general management of the University community. Prior to 
that time, he was secretary of Jesuit High School in New Orleans for nine 
years. He has been a scoutmaster, has conducted boys' camps and engaged 
in other youth direction for many years. For five years, he has been super- 
visor of a weekly program over Station WWL. Father Fuss has done pas- 
toral work in New Orleans and elsewhere, particularly with the nuns in 
the Negro schools in New Orleans. He first resided in New Orleans from 
1932 to 1935 and has continuously resided there since his return in 1942. 

(g) Reverend Aloysius B. Goodspeed is a native of New Orleans. He 
attended Loyola University and taught at Loyola (1932-1934) and at Jesuit 
High School in New Orleans for several years. During his previous tenure 
on the Loyola faculty, he presented lectures over Station WWL. Father 
Goodspeed succeeded the late Reverend Theodore A. Ray as director and 
treasurer of Loyola on April 6, 1954. | 

9. Although Loyola University is a legally autonomous corporation, 
its charter expressly provides that "the corporation shall at all times be 
composed of priests of the Society of Jesus attached to Loyola University, 
and no other persons." The corporate affairs are directed and administered 
by a board of directors, presently consisting of the seven members 
whose backgrounds have been discussed in preceding paragraphs, all of 3 
whom are members of the Society of Jesus. Under the express provisions aN 
of the charter, the president, the vice president, the sa and the n 
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treasurer of the corporation attain such positions and become directors 


in the 


"a7 Article VI of the Charter provides that: 


"All of the business, affairs, management and control of this 


- Corporation is vested in and shall be exercised and administered by a 


Board of Directors to consist of a President, a Vice-President, a 
Treasurer and a Secretary, and not less than one or more than three 
other members of the Corporation, who shall be appointed by the 


_ President of this Corporation from among the members of the Cor- 
poration. A majority of the membership of said Board shall consti- 


tute a quorum for the transaction of all business of the Corporation 
of whatsoever nature. All legal acts of this Corporation shall be de- 


. cided by a majority vote of the members present, provided such acts 
have the approval of the President of the Corporation." (underscoring 


supplied) 
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| corporation ipse facto upon appointment to certain positions in the Jesuit 


religious community of Loyola University.2 The remaining members of 


_ the board of directors of the corporation, not less than one nor more than 
_ three, are appointed by the president of the corporation. The charter 


further provides that all property, of whatever kind or character, belongs 


_ exclusively to the corporate entity and no individual or other organization 


8a/ 


_has any legal right, title or claim thereto.—'’ The Society of Jesus makes 


no financial contribution to the support of Loyola; and Loyola, in turn, 
makes no financial contribution to the Society of Jesus, other than, in some 


_ instances, assistance toward educational expenses of younger members 


of the Order "coming up." Under canon law, permission must be obtained 


from the Congregation of Religious, an organization of the Roman Catholic 
Church, before expenditures of more than $50, 000 can be made by Loyola 
or any Roman Catholic religious group. The president of Loyola and rec- 
tor of the Jesuit community there makes semi-annual reports to the Su- 
perior General; and every three years, the treasurer makes a financial 


report to the Superior General. 


10. There are approximately 32, 000 members of the Jesuit Order 


| throughout the world, of whom 7, 500 are in the United States, and 350 to 
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400 are in the New Orleans Province. The Jesuits in the United States 


| 
are engaged in operating high schools, churches, and 


8 7 The rector of the Jesuit community of Loyola University becomes 


president of the corporation; the prefect of studies or dean of faculties 

of the University becomes vice president of the corporation; the minister 
of the Jesuit community becomes secretary of the corporation; the pro- 
curator of the religious community becomes treasurer of the corporation; 
and these four officials also become members of the board of directors of 
the corporation by virtue of their positions in the religious community. 
This is true not because of any provision of canon law but by the terms 
and provisions of the charter of the Loyola corporation. The Rector of the 
religious community is appointed by the Superior General of the Society 
of Jesus (a resident of Rome, Italy), on the recommendation of the Pro- 
vincial of the New Orleans (or Southern) Province. The other three officers 
are appointed to their positions in the religious community by the Provin- 
cial of the New Orleans Province (who, in turn, is appointed by the Superior 
General and is the chief administrative officer of all Jesuit priests sta- 
tioned within the limits of the Province), from names submitted to him 

by the president of the University. Except for the rectors of Jesuit com- 
munities, who are appointed by the Superior General, the Provincial is 
responsible for the assignment and transfer of all Jesuit priests within 
the limits of the Province. Although the Archbishop of the New Orleans' 
diocese of the Roman Catholic Church has partial spiritual supervision 
over the priests of the Loyola religious community, he has no adminis- 
tration over the investments or business activities of the Order. 


8a/ The charter expressly states, with respect to the property rights of 
members, that: "[I] in case of the death of any of the members of this 
corporation, his heirs or assigns shall not have the right to participate 
in the affairs of this Corporation; or to exercise by way of inheritance, or 
otherwise, any right of ownership in the property or effects of the cor- 
poration. And the same shall be true of any member who while still alive 
ceases to be a member of the Corporation for any reason whatever." 


(6264, 4860, 7177] 
28 colleges and universities. — Two of these Jesuit universities are li- 
censees of commercial standard broadcast stations: Loyola University, 
licensee of Station WWL (elsewhere discussed in this decision), New 
Orleans, and St. Louis University, licensee of Station WEW, St. Louis, 
Missouri (operating on 770 kc, with 1 kw power, daytime). Three other 
Jesuit universities, Fordham University (WFUV), University of Santa 
Clara (KSCU), and University of Scrantun (WUSV), are licensees of non- 
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commercial educational FM broadcast stations. St. Louis University has 


a 60% ownership interest in a pending application for a new commercial 


television station on Channel 11 in St. Louis, Missouri, LL and Spring Hill 


College owns 6.66% stock interest in a corporation which has been granted 
a construction permit for a commercial television station on Channel 5 

in Mobile, Alabama.22/ St. Louis University, Boston College and Detroit 
University, in cooperation with other educational institutions in their 
several communities, are also participating in noncommercial educational 
television projects. Jesuits publish some 15 publications of unrestricted 
circulation, 7 of which are monthlies, and 1 entitled "America," is a 
weekly devoted to news and articles of current interest. 

11. There is evidence in the record that the tenure of the incum- 
bents of the positions in the Loyola religious community who, in turn, 
under the terms of the charter of the corporation, automatically become 
officers of the applicant, is usually limited to two 3-year terms. These 


_ officers may also be removed from their positions in the religious com- 


munity for cause by the appointing powers. There is also evidence as to 
the actual tenure of the officers and directors of Loyola. Between 1926 


_and the date of Father Donnelly's appointment as president of Loyola, the 


University had five presidents--a Father Sullivan, who served until 1931; 
a Father Hynes, who served from 1931 to 1936; a Father Gaudin, who 


_ served from 1936 to 1939; a Father Roy, who served from 1939 to 1945; 


and Father Shields who served from 1945 until succeeded by Father 
Donnelly in 1952. Furthermore, evidence, which reflects the tenure of 
the individuals serving as officers on January 1, 1948 and subsequent 
thereto, shows that Father Shields who preceded Father Donnelly, as 


_ president of Loyola University, served in that position from August 2, 
1945 to March 25, 1952 and that, except for a 


9/ In addition to Loyola University of New Orleans, the colleges and uni- 


_ versities include: Georgetown University, Washington, D.C. ; St. Louis 


University, St. Louis, Missouri; Fordham University, New York City, N. Y. ; ~ 


Boston College, Boston, Mass. ;Holy Cross College, Worcester, Mass. ; 


Marquette University, Milwaukee, Wisconsin;Loyola University, Chicago, 
Ilinois;Loyola University, Baltimore, Maryland;Loyola University, Los 
Angeles, California;Santa Clara University, Santa Clara, California;Seattle 
University, Seattle, Washington; and Spring Hill College, Mobile, Alabama, 
ee #10 & $14 on next page) a ee 
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10/ St. Louis Telecast, Inc., Docket No. 8809, et al. : 

11/ WKRG-TV, Inc., 10 RR 225. 
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short period of time, Father Shields has since continued to serve asa 
director of Loyola University; that Reverend A. W. Crandall served as 
vice president of the University corporation from September 1, 1942 to 
August 7, 1950, Reverend George Bergen succeeding him and serving 
until January 26, 1952 when he was succeeded by Father Doyle, the 
incumbent of the position; that Reverend Thomas A. Carey became 
secretary on April 10, 1939 and served until July 11, 1949 when he was 
succeeded by Father Fuss, the incumbent; that Reverend Theodore A. 
Ray became treasurer on November 20, 1947 and continued until his death, 
February 26, 1954, being succeeded by Father Goodspeed, the incumbent; 
that Father O'Leary became a director on September 27, 1947 and con- 
tinues as such; and that Father Whelan, the other incumbent director, 
has served in that capacity since September 9, 1953. : 

12. Loyola University has a Lay Board of Advisors, presently con- 
sisting of seven Roman Catholic laymen in the city of New Orleans. The 
purpose of the Lay Board is to bring to the board of directors of the 
corporation the viewpoints of persons with divergent business and pro- 
fessional activities and background. Members have no limitation as to 
tenure and some have remained on such board for life. This Lay Board 
has no legal standing or authority and, accordingly, takes no board ac- 
tion but gives expression of individual views and opinions when appro- 
priate. During its existence, the Lay Board has been consulted on the 
major problems pertaining to the welfare of radio Station WWL, includ- 
ing the formation of policies and programs, and it has been consulted 
with regard to the proposed television station. The present members of 
the Lay Board are August A. Wegmann, Shelley Schuster, Edgar Murray, 
John Legier, Walter J. Stauffer, Charles I. Denechaud and Charles I. 
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- Denechaud, Jr. At the time of the hearing, the lay board had been 
‘holding regular meetings jointly with the board of directors of Loyola 
University approximately once a week for several months. Matters on 
_ which differences of opinion or points of view developed in these meet- . 
ings were discussed until a unanimous decision was reached, 
(a) August A. Wegmann, a native of New Orleans, is a certified 
public accountant. He has been associated with Loyola since 1926 as its 
- accountant and has attended many meetings of the Lay Board since 1932, 


+ 


_ becoming a member thereof in 1951. 
(b) Shelley Schuster, who has resided in New Orleans since 1926, 
_ is president of the Great Southern Box Company and secretary-treasurer 
_ of the Transcontinental Import-Export Corporation of New Orleans. He 
_ is vice president of the local United Fund and a member of other civic, 
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social and welfare groups. He has been a member of the Lay Advisory 
_ Board since 1951. 
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(c) Edgar Murray is the president of four corporations in the 
fields of machinery and industrial supply, iron works, furniture manu- 
facturing and importing. He has been associated with many religious, 
civic and industrial organizations. Mr. Murray has been a resident of 
New Orleans for many years and has served on the Lay Board of Loyola 
since 1938. 

(d) John Legier, a native of New Orleans, holds a law degree 
from Tulane University and is president of the National American Bank 
of New Orleans. Mr. Legier is a charter member of the International 
House and president of the New Orleans Clearing House Association and 
a member of the official boards of several civic groups. He has been a 
member of the Lay Board since 1931. 

(e) Walter J. Stauffer, a native of New Orleans, is secretary- | 
treasurer of Stauffer Eshleman and Company in New Orleans. He has 
been vice president or president of the Ear, Eye, Nose and Throat 
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Hospital since 1945, and is also vice chairman of the Selective Service 
Board No. 44, Orleans Parish, Louisiana. He has been a member of the 
Lay Board since 1951. : 

(f) Charles I, Denechaud, a native of New Orleans, has practiced 
law in that city since 1901 and has been legal advisor to Loyola Univer- 
sity since the University received its present charter in 1912. He has 
been a member of the Lay Board since its creation, Mr. Denechaud, 
Sr. was one of the founders of International House and has been active 
in religious, cultural, civic and welfare groups in New Orleans over a 
long period of years. With regard to Station WWL, he has actively parti- 
cipated in the negotiating of contracts with the Columbia Broadcasting 
System and with national advertising representatives, as well as in the 
station's relations with the Federal Communications Commission and its 
predecessor agencies. He has also participated in the selection of the 
station's general manager. ! 

(g) Charles I. Denechaud, Jr., a native of New Orleans, has 
practiced law in the city with his father since being admitted to the Bar 
in 1937. He is a member of the official boards of numerous civic and 
welfare organizations in New Orleans. Among his activities are the 
Society for the Prevention of Cruelty to Children, the Youth Progress 
Program, the New Orleans Hospital Council, the United Negro College 
Fund, Inc. and the New Orleans League for Better Hearing. Mr. Dene- 
chaud, Jr., together with his father, has represented Loyola as legal 
counsel since 1937, and he has been attending meetings of the Lay Ad- 
visory Board since that date, becoming a member thereof in 1951. 


[ 6267, 4863, 7180] 
Operation of Station WWL | 
18. Standard radio Station WWL, licensed to Loyola University, 
is a clear channel station (Class I-A) which broadcasts on the frequency 
of 870 ke with 50 kw power. In March 1922 it received authorization 
from the United States Department of Commerce to operate with 5 watt 
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power, and operated as a noncommercial educational station until 1929 
when it began operation on a commercial basis. In 1932 the station 
undertook a full-scale expansion and modernization of its broadcasting 
facilities; in 1934 it was given authorization for full-time operation on 
the frequency previously shared with a Shreveport station; and, in 1937 
the station was authorized to increase its power to 50 kw. It is now, 
and has been since 1935, an affiliate of the Columbia Broadcasting Sys- 
tem. "The great power of WWL's transmitter, ten times that of the 
next largest locally, on a cleared channel with minimum interference"_2/ 
enables it to enjoy day and nighttime primary interference-free service 
to more than 2, 000, 000 persons. = Its primary coverage area en- 
compasses about half of the area of the state of Louisiana and all or 
portions of some 22 counties in southern Mississippi. The area also 
extends marginally and eastward along the Gulf Coast covering portions 
of two counties in Alabama and of six counties in northwest Florida. 
The primary coverage contour, day and night, in Louisiana extends 
approximately 165 miles from New Orleans. The station renders, in 
addition and beyond this area, a considerable intermittent service dur- 
ing daytime hours and secondary service during nighttime hours. 

14. The officers and directors supervise the operation of the 
present broadcasting facilities, and in the event of a grant of the instant 
application, would participate in a similar manner in the operation of 
the television station. A staff of some 85 persons is employed to carry 
on the actual day-to-day operation of the station. Father Donnelly, 
president of the corporation, visits the station from one to five hours 
weekly, discussing with the general manager and the program manager 
over-all policy matters, as well as specific business problems that 
have arisen. The Faculty Director maintains his office at the station 
and confers daily with the general manager about matters of policy, 


personnel, finances, sales or any other problems which may have 
arisen. The treasurer visits the station several times a week and has 
daily meetings with the Faculty Director concerning business matters 
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of the radio station. Father Doyle, one of the directors, is in daily 
contact with the faculty director and the educational director of the radio 
station (a member of the faculty of Father Doyle's department at Loyola 
University). Students in Father Doyle's classes in radio programming, 
radio advertising, directing and management at Loyola University par- 
ticipate in staging and directing radio programs as a part of their course 
and have produced some 982 one-half hour programs over Station WWL. 
Father Whelan, another director, is a "consultant on the content of 
programs" and discusses programming of the station at the board of 
directors’ meetings. Father Fuss, as secretary, keeps minutes of the 
Board and | 


12/ Direct case of Loyola, Exhibit 1, page 22. 


12-a/ Its 0.5 mv/m contour encompasses 33, 200 square miles, witha 
population therein of 2, 004, 353 persons. 


| 
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is familiar with all discussions of the board relating to the station. 
Father Shields, a director, visits Station WWL at least ‘every two weeks 
and acts in an advisory capacity to the Faculty Director and the general 
manager of the station. 

15. An analysis of the programming of Station WWL for the 1953 
composite week as to source of programs shows that the broadcast time 
was divided as follows percentagewise: network commercial, 35. 45; 
network sustaining, 18.58; recorded commercial, 2. 71; recorded sus- 
taining, 7.59; wire commercial, 3.08; wire sustaining, 2. 02; live com- 
mercial, 22.93; and live sustaining, 7.64. The commercial programs 
during such week totalled 64. 17% of the total broadcast time, the re- 
maining 35, 83% being devoted to sustaining programs, The station 
was on the air for 157 hours during the week and broadcast 438 spot 
announcements and 151 noncommercial spot announcements. The pro- 
gram log for the same composite week analyzed as to types of programs - Y, 
shows the perceuiness devoted to the different categories to be as follows: 
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entertainment, 78. 38%; religious, -2. 39%; agricultural, 2.97%; educa- 
tional, 1.18%; news, 10.62%; discussion, 0.64%; and talks, 3. 82%. 
The record also contains the same type of data with respect to the 
1952 composite week. 

16. During the year, from October 1, 1952 through September 30, 
1953, Station WWL broadcast 4, 630 noncommercial spot announcements 
on behalf of 73 organizations. Included were 351 announcements for the 
Louisiana Employment Service, 295 for U.S. Defense Bonds, 232 for 
the Lighthouse for the Blind, 219 for the Goodwill Industries, and 
multiple announcements for the Red Cross, United Cerebral Palsy, 
American Legion, Family Service Society, National Hire the Handi- 
capped Week, Muscular Dystrophy, National Safety Council, March of 
Dimes, Care, Jewish Welfare Fund, YMCA and YWCA, National Brother- 
hood Week, and many others. 

1%, Among the services rendered by Station WWL which it empha- 
sizes is that of its farm department which was established many years 
ago as a service to its rural listeners. This is essentially a collection 
and distribution information center and is used by county agents, voca- 
tional agricultural teachers, soil conservation specialists, individual 
farmers and others to pass better farming methods along to their neigh- 
bors. In 1946 Station WWL, also as a part of its service to agriculture, 
inaugurated the Annual Louisiana Herd Improvement Contest for the 
purpose of stimulating interest among rural youth in better dairy and 
beef cattle and swine in the area. 

18. The station has never sold time for religious broadcasts. 
Likewise, the station has never sold time for educational programs. 
These two categories of programs are presented as sustaining features. 
With respect to religious programs, the evidence shows that during the 
1952 and 1953 composite weeks, Station WWL broadcast a 10-minute live 
program each week-day morning, entitled "Thought for the Day. ".. » ? 
On Sunday, it broadcast "Hour of St. Francis, " 7:15 to 7:30 A.M., 
and "Ave Maria, " 8:30 to 9a.m. (recorded); "Church of the Air," 
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9to 10a.m. (network); and "Mass" (live) from 10 to 11 a.m. These 
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include no locally originated religious program for any New Orleans 
Protestant church, and no such program was carried on Station WWL in 
August 1953, when Rev. Walter D. Langtry, chairman of the radio and 
television committee of the New Orleans Council of Churches, 13/ on 
behalf of the Protestant churches of the city, complained of this condi- 
tion by letter to the Commission. This complaint was thereafter satis- 
fied and the Protestant churches now have a regularly scheduled local 
30-minute program each Sunday. : 

19. Since it became a clear channel station, WWL has refused to 
accept local political broadcasts but does carry those originating on its 
network affiliate. It is said that this policy is based upon the belief that 
the coverage of the station is so large that local politics are not of inter- 
est to a vast portion of its audience. This, it is said, will not be the 
case in television and local political broadcasts will be accepted on the 
proposed station. The witness who was cross-examined with respect 
to this matter was certain that the station did not sell time for political 
broadcasts in any of the state, local or city elections, but was unable 
to state whether its definition of a "local political broadcast" includes 
candidates for Congressional or national offices. The record dis- 
closes no evidence that time has ever been refused to . candidate for 
a national office. ! 

20. Station: WWL has two staff orchestras and has ee on 
the average, eleven or more musicians on a weekly payroll basis during 
the past twenty years. | 


13/ According to testimony of Rev. Langtry, he and the executive 
secretary of the New Orleans Council of Churches went to Station WWL 
in April 1953 and had a conversation with Mr. Hoerner, program direc- 
tor, as to the possibility of time for the presentation of : a Protestant 
program over Station WWL. They were told that no time was then 
available, but were assured that, if and when time did become available, 
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Mr. Hoerner would let them know. Having heard nothing from Mr. 

: Hoerner, in August 1953, an analysis of the programs of Station WWL 
Sra was made and it was found that, while local live Roman Catholic pro- 
: grams were carried, no local live Protestant program was being car- 

ried on the station. Rev. Langtry, as the representative of the New 
Orleans Council of Churches, thereupon wrote a letter [dated August 
25, 1953] to the Commission pointing out this fact, sending a copy to 
Mr. Hoerner. Soon thereafter, Mr. Hoerner wrote Rev. Langtry, 
disclaiming any attempt to discriminate and offering the Council of 
Churches time on Station WWL for a religious program from the Pro- 
testant churches. Rev. Langtry testified that this satisfied the objec- 
tion and that he then wrote another letter to the Commission, under 
date of September 1, notifying the Commission that the Council of 
Churches was satisfied as to the sincerity of WWL in providing time 
for the Protestant churches. The period from 12 to 12:30 p.m. on 

_ Sunday has been provided the Council of Churches and such time is 

now being used by the Protestant churches. 
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21. Members of the faculty at Loyola University participate, as 
a matter of practice, in programs over Station WWL, particularly on 
the program "Faculty Panel.'' This program generally consists of 
several faculty members, as well as outside experts in the subject 
field. 

22. Time without cost has been given to the Federal government 
and the various departments of the city and state governments, as well 
aS many community and public welfare services. The station has 
served more than 75 community and welfare organizations, such as the 
Red Cross, the United Fund,’ Cancer Fund, etc. In many cases, pro- 
grams for these agencies are prepared by the station staff at no cost 
to the welfare organization. In addition to programs broadcast, Station 
WWL has originated several public service activities, such as an an- 
nual campaign called ''Toys for Tots, " in which toys are assembled and 
delivered to children by station personnel at Christmas time, and an 

“annual Easter egg hunt, in cooperation with the city, for children of 
all creeds and color. It has also been active in efforts to eliminate 
traffic fatalities and has originated several safety programs, one of 
. which, "Precious Lives, " has been cited by the National Safety Council 
-, e" other cuganizations. The station has designated a staff member 
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as the "WWL Safety Lady, " who each week visits a different school and 
lectures on safety, and records for later broadcasts a 15-minute chat 
on safety with the school children. Each year, the station staff mans. 
booths on the principal streets of New Orleans, soliciting funds for the 
United Cerebral Palsy Association and for the March of Dimes. It has 
received service plaques from the Shriner's Hospital for Crippled 
Children, Boy Scouts of America, Boys Clubs of America, United States 
Army, United States Marine Corps, Kiwanis International, March of 
Dimes, and the City of New Orleans, and the Better Business Bureau 
of New Orleans. : 
Television Proposal : ra 

23. Comprehensive program policies adopted by Loyola have three 
basic objectives: the provision of wholesome entertainment, the stimula- 
tion of good citizenship, and the development of an awareness of the edu- 
cational and cultural opportunities available in the community. This 
applicant pledges itself to a constant vigilance in order to assure the 
maintenance of the highest moral standards throughout the entire program 
structure and, to this end, will apply the standards specifically set forth 
in the Television Code of the National Association of Radio and Television 
Broadcasters, These policies, as well as the plans and programs of the 
Proposed station, were adopted by the board of directors after consulta- 
tion with its Lay Board of Advisors and the professional radio personnel 
of Station WWL. 

24. The television schedule of Loyola is represented to have been 
based on the knowledge of the community gained through the experience 
of Station WWL and its adaptation to television, consultations with 
community leaders and organizations in the area, and special studies. 
It has prepared detailed program schedules for a typtcal week's opera- 
tion. 
[6271, 4867, 7184] : 
These schedules were originated by the manager and staff of Station WWL, 
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considered by the board of directors and the Lay Advisory Board and 
altered where necessary in order to effectuate the policies of the boards. 
The percentage ratios of the program categories, the specific programs 
selected, and the times at which those programs will be presented were 
based primarily upon the more than thirty years of broadcasting ex- 
perience of Station WWL in New Orleans. The special studies made by 
Loyola in connection with its programming proposals relate to the size 
and physical character of the community, aspects of the population in 
terms of households, relevant age groups, and categories of probable 
viewing audiences and community developments such as post-war in- 
creased industrialization and port activities. 

25. Representatives of Loyola conducted personal interviews 
with representatives of organizations in the New Orleans area and with 
other organizations able to supply material of interest to the city resi- 


dents. These interviews were conducted by Edward Hoerner, assis- 


tant to the general manager in charge of programs; George Shannon, 
farm service director; John Kent, community service director; and 

Leo Zinser, director of education. Among the organizations 4/ inter- 
viewed and believed to be willing to cooperate are the New Orleans 
Department of Recreation, New Orleans Public Library, Orleans Parish 
School Board, New Orleans Council of Churches, New Orleans Depart- 
ment of Public Safety, Louisiana Department of Education, New Orleans 
Council of Social Agencies, the Archdiocese of Roman Catholic Churches 
of New Orleans, the New Orleans Rabbinical Council for Orthodox and 
Reformed Faiths, the L. E. Rabouin Vocational High School, the Isaac 
Delgado Central Trades School, the New Orleans Educational Commit- 
tee on Crime Prevention, the New Orleans Philharmonic Symphony 
Society, the Great Books Foundation, the Delgado Museum of Art, the 
New Orleans Players, the Junior League, the Junior Chamber of Com- 
merce of New Orleans, and Le Petit Theatre du Vieux Carre. Appro- 
priate officials of other civic, public service, educational and cultural 


organizations of the New Orleans community, it is also believed, will 
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cooperate and make available their resources to Loyola's proposed 
station. The needs, facilities and probable future availability of these 
organizations were taken into consideration in planning the program 


| 


structure. : 


| 
14/ Loyola lists a total of about 95 organizations which "are willing to 
cooperate" in its proposed programming. 
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Proposed Programming 
26. Analysis of the programs for the typical week proposed for 


television by Loyola shows the following: 
Proposed Programs for Television Station 


Source of Programs : 

Network commercial 32. 64% : 
Network sustaining 9.03% 
Recorded commercial 15. 97% | 
Recorded sustaining 11. 08% | 
Wire commercial 6.17% | 
Wire sustaining 84% 
Live commercial 14, 28% | 
Live sustaining 9.99% 
Total commercial 69. 06% | 
Total sustaining 30.94% 
Broadcast hours 108 : 


Number of spot announcements 320 
Non-commercial spot 


announcements 131 
Types of Programs 
Entertainment 65. 70% 
Religious 2. 35% 
Agricultural 1. 36% 
Educational 5. 64% 
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Types of Programs (continued) 
News 7.31% 


Discussion 1. 92% 
Talks 15. 72% * 


*Talks are comprised of sports, 5.57; public service, 

6. 26; women's programs, 3.89%. 
It is noted that 24. 27% (approximately 26-1/4 hours of the total weekly 
telecast time is to be devoted to local live programs each week, 13-a_/ 
[14-a/] 41.67% (approximately 45 hours) to network programs, 27. 05% 
(approximately 29 hours) to recorded (film) programs, and 7. 01% to 
wire (news) programs. It is proposed to commence telecasting of pro- 
grams at 8:00 a.m. on Monday through Friday; at 10:00 A. M. on Satur- 
day and Sunday; and to sign off at 12:00 midnight every day. A compari- 


5 ene weet eeee ) VR e a * 


son of the proposal with the WWL programs shows that the time to be © 
devoted to network programs on the proposed television station is sub- 
stantially less than that on radio Station WWL (41. 67% to 54%); the per- 

centage of time to be devoted to recorded (film) programs is much greater 

than that on WWL (27% to 10%); and the amount of proposed live program- 

ming is less than that on WWL (24% to 30. 5%). 


14-a/ About 10-1/4 hours of local live programs are to be telecast on 
a sustaining basis, of which about 1-1/2 hours are in the 6-11 p.m. 
time segment. Loyola also proposes 12 noncommercial spot announce- 
ments in the 6-11 p.m. segment. 
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27. Entertainment. This applicant has scheduled a substantial 
number of non-network programs, both live and film, in this category. 
4 The live programs include: Music With Mac (8:05 to 8:15 a.m., Monday 


4% through Friday) - consisting of music and "wake-up" information such as 
time signals, weather conditions, safety announcements. Dixieland 
ue America (5 to 5:30 p.m., Sunday) - a semi-documentary program re- | 
: _ flecting the life of New Orleans through the utilization of a musical format. 
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It is anticipated that it will be offered to the network for national broad- 
cast. Jive Five (4:15 to 4:30 p.m., Monday through Saturday) - musical 
interlude of light swing, novelty and popular music, utilizing a five 
piece string-swing combination. For You I Sing (6:15 to 6:30 p. m., 
Monday through Friday) - vocal music of light opera, concert and semi- 
classical song. This Is Your Song (7 to 7:30 p.m., Tuesday) -a musi- 
cal request program. 30 Past 11 (11:30 to 12 noon, Sunday) - poetic 
and philosophical passages interwoven with music, suggestions and ad- 
vice as to "places to go" and "things to see." Hayloft Concert (12:30 
to 1 p.m., Saturday) - a variety program slanted especially toward the 
younger set, a group of teen-agers being invited each week to participate 
in square dancing or vocalizing. Screen the Teens (10:30 to ll a.m., 
Saturday) - an amateur talent show for teen-agers and, every seventh 
week, for pre-teen children. Show Business Show Case (7 to 7:30 p.m., 
Friday) - a variety program with studio audience, featuring studio ‘talent, 
other professional and semi-professional artists of the area and profes- 
sional entertainers of national caliber. Double Take (7 to 7:30 p.m., 
Thursday) - a dramatic program utilizing professional and semi- 
professional theatrical groups located in the New Orleans area, utilizing 
plays which have been presented by these groups at their own theaters 
in the past. Southern Hospitality (9:30 to 10 p.m., Thesday) - a variety 
show with the accent on informality, to be emceed by Jill Jackson and 
featuring the "Southern way of life. '' Whaddya Know (9:30 to 10 p.m., 
Thursday) - an audience participation comedy quiz program. 
(a) Film entertainment programs include: American Wit and 
Humor (2 to 2:30 p.m., Sunday) - a film reenactment of stories, poems 
and folk tales by 19th Century authors on American wit and humor. 
Ladies Look and Listen (8:15 to 8:30 a.m., Monday through Friday) - 
) a series of short selections of music and comedy, featuring major names 
f .. in show business. Lilli Palmer Show (1 to 1:15 p.m., Tuesday and 
| Thursday) - an interview show with feminine appeal. Big Game Hunt 
(1 to 1:30 p.m., Saturday) - showing and discussing animals or 
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trophies, and an actual jungle adventure of Martin and Osa Johnson. 

_ Holiday in Paris (1:30 to 2p.m., Tuesday) - a tour of Paris, featuring 
French stars. Buster Crabbe (3 to 3:30 p.m., Sunday) - a western 
movie. Gene Autry (5:30 to 6 p.m., Sunday) - a Western film. Cow- 
boy G-Men (6 to 6:30 p.m., Sunday) - a Western adventure series. 
Two Gun Playhouse (4:45 to 5:45 p.m., Monday through Saturday) - 

a Western adventure series. 
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_ Play of the Week (10 to 10:30 p.m. , Sunday) - a repeat run of "Play- 

_ house of Stars" series. The Playbill (10:45 to midnight, daily) - feature 
films of "recent" Hollywood movies. The Golden Curtain (1:30 to 2 
p.m., Sunday) - a series of programs of favorite music, operas, bal- 
lets and symphonies, moderated on film by Robert Lawrence, conduc- 
tor, composer and critic. Strange Adventure (10 to 10:15 p.m., Tues- 
day, Thursday and Saturday), a repeat broadcast of "Fireside Theater." 
Hollywood Off Beat (9:30 to 10 pm., Friday) - "private-eye" series. 
Cartoon Classics (10 to 10:30 a.m., Saturday) - variety and comedy 
films selected for the children audience. Dr. Fixum (8:30 to 8:45 a.m., 
Monday through Friday) - film program which features the household 
editor for Science and Mechanics Magazine and among the projects 
listed is one on "How to lay a flagstone walk." 

28. Religion. All religious programs proposed by Loyola will be 
presented on Sunday and all faiths will be represented. In addition, a 
daily prayer, approximately one minute in length, is included in each 
day's sign-on and sign-off. 15/ These daily prayers will be rotated 
among the Roman Catholic, Protestant and Jewish faiths. Programs 
listed are: In Which We Live (10 to 10:30 a.m., Sunday) - a program 
devoted to the various Protestant faiths of the vicinity. It is the first 
of three 30-minute religious segments. Rev. Walter D. Langtry, 
chairman of the radio and television department of the New Orleans 





‘4 Council of Churches, speaking in behalf of the.Protestant faiths, has . - 
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expressed the willingness of the Council of Churches to eoeperais and 
participate in this program. It is proposed that remote facilities will 
be made available every fourth week in order that the program can, if 

a religious group so desires, originate directly froma church. We 
Believe (10:30 to 11 a.m., Sunday) - the second of the three religious 
segments. This portion has been set aside for the exclusive use of the 
Catholic faith. The third segment is a program entitled The Faithful 
(12:30 to 1:00 p.m., Sunday) - set aside for the exclusive use of the 
Jewish faith. While this program will consist largely of film, a sub- 
stantial percentage will entail live broadcasts originating from the 
studios of the television station. In consequence of discussions with , ? 
Rabbi Leipziger, president of the Rabbinical Conference of New Orleans, 
it is believed that this religious group will be able to furnish the station 
with live program material and participants therefor, for 80% of their 
programs. Speaking in behalf of both the Orthodox and Reformed Sewish 
faiths, Rabbi Leipziger has assured the station of the cooperation of 

the Rabbinical Society of New Orleans. These three nell gine programs 
are to be on a sustaining basis. 

29. Agriculture, The programming in this category is to be 
local in origin and will consist of a program presented at noon, a time 
which Loyola believes, based on its experience and research, will reach 
the maximum agricultural audience. The program, entitled Farm Front 
Firsts ! 


15/ It is stated that some 32 named Protestant ministers, Jewish Rabbis 
and Roman Catholic priests "have agreed to take over ie duty of saying 
the prayers." 


[6275, 4871, 7188] 
(12:15 to 12:30 p.m., Monday through Saturday) will be based upon ex- 
perience of the WWL Farm Service Department and will be supervised 
by George Shannon, WWL's Farm Service Director. It will be a com- 


plete farm service program. serving all members of the farm family, and 
. me ” 
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| will utilize guests, films, questions, research, livestock, crops, 

and other matters of interest to the farmer. 

30. Educational. Programs in this category, comprising 5. 64%, 
16/ of the proposed schedule, are wholly local in origin. They are not 
restricted to classroom-presentation types of programs but are designed 
to appeal to broad segments of the viewing audience. Except for a 
children-training program on three week-day mornings and an after- 
school program, the educational category is pointed toward the week-ends 
when it is felt the entire family may watch. These live educational pro- 
grams include Toddler Training (10:15 to 10:30 a.m., Monday, Wednes- 
day and Friday) - an education-through-entertainment program for the 
pre-school child which is to be presented in association with Louisiana 
State University, but under the supervision of the educational director 
of the station. Art Museum (11:15 to 11:30 a.m., Sunday) - a program 
devoted to the general category of fine arts and will include such sub- 
ject matter as sculpture, photographic art, museum collections, his- 
toric memorabilia and metal ‘crafts. It will include art from the Delgado 
Museum, from the Cabildo and collections and paintings of local artists, 
professional and amateur. It will be done by remote occasionally. 
The program will be under the supervision of the station's educational 
director. Great Books (12 to 12:30 p.m., Sunday) - an adaptation of a 
WWL radio program which, it is said, will run the gamut of literature 
from the classics of history to current best sellers and new books. 
College Credits (1 to 1:30 p.m., Sunday) - a program patterned after 
the well known "Johns-Hopkins Science Review, " except that it will not 
be limited to science. It is proposed to allow each college and univer- 
sity in the area to prepare a program, the content of which is chosen 
by the school. Loyola University, Tulane University, Louisiana State 
University, Dominican College of New Orleans,. Dillard University and _ 
Xavier University, it is proposed, will present individual programs. 
No showing is made in the record that all of these schools will cooperate 
to the extent indicated. In fact, Dillard Mniversity, Tulane oe 
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and Dominican College are not on the "List of Organizations Who Are 
Willing to Cooperate" with Loyola contained in the record. Dillard- 
Xavier (2:30 to 3 p.m., Sunday) - a program with the underlying theme 
of "Education through Music. " It will be under the supervision of the 
director of education of the station, who will coordinate the programs 
with the students from Dillard-Xavier and guests presenting music or 
drama. Vocational Education (3:30 to 4 p.m., Sunday) . a program 
utilizing the talents of the two leading vocational schools in the New 
Orleans area, Rabouin and Delgado Trade Schools. It is proposed that 
the two schools will appear on alternating weeks in the 


16/ This is a very substantial increase over the educational programs 
of radio Station WWL (5. 64% compared to 1.18% seid 1958 composite 
week). 
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series and that a faculty director of the respective school will appear 
as moderator on the program. No specific commitment to participate as 
proposed by the schools’ students or faculty member is shown. Educa- 
tional Workshop (4 to 4:15 p.m., daily except Sunday) - a program "al- 
lotted across the board to private, parochial and public schools. " This 
is a showcase of extracurricular activities. High School Spotlight (1:30 
to 2p.m., Saturday) - a variety review program to be conceived and 
produced by high school students. Each school will be assigned a date 
of telecast and will determine which members of the student body will 
appear and in what capacity. A coordinator for the series will be made 
available by the station to aid in the construction and production of each 
school's program. College Beat (3:30 to 4 p.m., Saturday) - a program 
to be developed and executed by students of the colleges and universities 
within the metropolitan area of New Orleans. The station's director of 
education will supervise the program. In addition to the live programs, 
there is scheduled a film program, Visual Education for All (11 to 
- 11:15.a.m., Sunday) - a film with opening and closing by Dr. Raymond 
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P. Witte, director of evening division of Loyola University. The film 


will be secured from the Federal Security Agency, Office of Education 


and from local agencies. 

31. News. Locally announced news programs are scheduled for 
early morning, noon, evening and late night roundups. The presenta- 
tions will be made from material received from national and inter- 
national news film and wire services of the Associated Press and the 


- United Press. All of the news programs scheduled fall in either net- 


work or wire 17/ classification. Remote originations will be utilized 


"as required." Sign-On (8:00 to 8:05 a,m., Monday through Friday 
and 10:00 to 10:05 a.m., Saturday and Sunday) - will contain a "capsule 
form" of news and weather. News Till Noon (12 noon to 12:15 p.m., 


_ Monday through Saturday) - local, national, and international news. 


For local coverage, silent and film cameras are available. Headline 
Edition and Weatherman (5:45 to 6:00 p.m., daily except Sunday) - as 
indicated by titles, give news and weather. Last Edition (10:30 to 
10:45 p.m., daily) -- program of weather, news and sports summary. 


The news department will include two full-time employees. 


32. Discussion. Three local live discussion programs are pro- 
posed to furnish a forum for the airing of subjects of local interest. 
These are: Operation Blueprint (8:30 to 9 p.m., Friday) - on which the 
principals will be representatives of government departments (city and 
state). The program content will adhere to a strict line of demarcation 
between political and civic subject matter. Tomorrow's America (7:30 
to 8p.m., Saturday) - devoted to the discussion of the problems which 
are encompassed in the general category "Juvenile Delinquency" and 
will be moderated by Dr. Raymond P. Witte, vice chairman of the 


_ New Orleans Educational Committee on Crime Prevention. Speak 


rs 


Your Piece (8:30 to 9 p.m., Wednesday) - a pro and con discussion of 
public affairs. A film program, Facts Forum (9:00 to 9:30 p. m., 
Sunday) is also scheduled. This program is filmed in Washington and . “~ 


deals with "topics of national civic interest?" Ret 
‘ » " ¥ ‘ ~ Wer Skog a, — 


‘ 


[6277, 4873, 7190] 
241 : 


| 17/ The analysis of the proposed program schedule shows 7. 31% of 
EO the total week devoted to news programs and 7. 01% to wire programs, 
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33. Talks. Programs of this classification constitute a large 
segment (15. 72%) of the weekly time, five of which are live and six, 
film. Sports broadcasts account for more than one-third of the time 
in this category, women's programs for slightly less than one-fourth 
of the time, and the remainder of the time is devoted to programs 
characterized as "public service." The live programs are: Commun- 
ity Service (4:30 to 4:45 p.m., Monday through Saturday) - a vehicle 
for promotion, publicity, instruction and dissemination of information 
for welfare agencies, civic groups, governmental agencies and other 
organizations. Way to a Man's Heart (3 to 3:30 p.m., daily, except 
Sunday) - a home economist program with the accent on cooking as a 
regular feature of each program, but including portions devoted from 
time to time to floral arrangements, table settings, makeup, hair 
styles, fashions, and interviews with guests. It is said this is more 
than a cooking program, that its subject matter runs the ganiut of items 
of interest to women. Jill's Hollywood (8:45 to 9 a. m., Monday through 
Friday) - news from Hollywood, preview of coming attractions of local 
movie houses, interviews with Hollywood celebrities who are in town. 
Weekend at Home (10 to 10:15a.m., Friday) is, according to the pro- 
gram format, designed for the consumption of the entire family. Sports 
Final (6 to 6:15 p.m., Monday through Friday) will feature local sports 
and include guest interviews. 
(a) The film "talks" programs are: Information Project (12:30 - Bt 
to 12:45 p.m., Monday, Thursday and Friday, and 12:45 to 1:00 p,.m., “2 
on Wednesday) - a film on a subject of particular interest to women. 
Capitol Hill (9:15 to.9:30 p.m., Saturday) - a report to the people of 
.. the-‘New Orleans area by. Senators and Congressmen in Washington. 
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Goin’ Places (10:15 to 10:30 p.m., Monday through Saturday) - fishing 
demonstration and talk. Three sports programs are also listed: 
Wrestling From Hollywood (2 to 3 p.m., Saturday) - main events and 
semi-finals from Los Angeles, film recorded during live telecast by 
Station KTLA; Telesports Digest (7 to 7:30 p.m., Saturday) - digest 
of major sports events edited and narrated by Harry Wismer; and 
Touchdown (8 to 8:30 p.m., Saturday) - featuring the outstanding action 
of top college games played each Saturday. 
(b) It will be noted that in addition to Sports Final, a live telecast, 

three film sports shows are scheduled, Wrestling from Hollywood, 
Telesports Digest, and Touchdown. In addition to the regularly sched- 
uled sports programs, increased time will be made available during the ! 
regular seasons of particular sports and for special events. The sta- | 
tion's remote pickup facilities will be used for play-by-play programs. 

34. Loyola proposes several live programs designed specifically 
to promote the interests of youth, 18/ all previously described under 
other 


18/ The Times-Picayune, in its direct case, set forth comparative 
schedules and quantitative comparisons of the non-network programs 
proposed, respectively, by the three applicants in several categories, 
including "Youth Programs, " "Women's Interests," "Negro Participa- 
tion, " "Civic Interest, " and "Outlying Communities, " in addition to the 
usual "Religious, " | (continued on following page) 


[6278, 4874, 7191] 
headings. A number of programs of special interest to youths are 
described previously under education. Two programs are described 
under the entertainment category: Screen the Teens and Hayloft Con- 
cert. Six programs of entertainment film are also proposed for youth- 
ful audiences. Three of these are half-hour Western films shown on | . 
Sunday afternoon. In addition, a one ~hour daily, except Sunday, wees. as: 
tern adventure film series is proposed ‘with two additional half-hour. ‘Ss 
film shows on Saturdays only. All are epee described heretn. AS sa 
“ata? 
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35. A number of programs are scheduled, both live and film, 
which have particular appeal to women. These programs have all 
been described elsewhere in this Decision. In Times-Picayune's cate- 
gorization of Loyola's programs as shown in the evidence are found 
two live programs of special interest to women: Toddler Training, 
described under "educational" programs, and Way toa Man's Heart, 
described under "“talks."" In Loyola's Reply Findings, four other live 
programs are pointed out as being, in whole or in part, of special in- 
terest to women, Weekend at Home and Jill's Hollywood, described 
under "talks, ''a portion of the Farm Front Firsts, described under 
"agriculture, " and Southern Hospitality, described under "entertain- 
ment. " : | 
36. As previously noted above under the educational heading, 
Loyola also has proposed a one-half hour weekly program--Dillard- 
Xavier--for regular participation by Negroes. 19/ Two one-half a 
weekly programs described under the educational program heading-- 
College Credits and The College Beat--are also described as available 
for Negro participation from time to time. There is no indication of 
any communication or contact by this applicant with any Negro Protes- 
tant church or with the Interdenominational Ministerial Alliance, which 
is shown by the evidence to represent all major Negro Protestant 





denominations. It is Loyola's position that it has proposed programs 
of interest to the entire population, white and colored, and that "it may 
be assumed that the entire population will be represented in participa- 
tion. " | 

(Footnote 18 continued fram preceding page) | 


"A ericultural, " "Educational, " and "News" categories. Loyola, in its 
Reply Findings, objects to Findings proposed by Times-Picayune with 
respect to the first five categories as being "concocted categories for 

which no definition exists and into which the Times-Picayune has arbi- 
trarily inserted such programs as suits its desires."" The Findings 


_# proposed by Times-Picayune to which Loyola objects are in accord 
| “with the analyses which Times-Picayune made of the program schedules 
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(Footnote 18 continuedfrom preceding page) 


of all applicants and introduced in evidence as part of its direct case. 
Loyola neither interposed any objection to the receipt in evidence of 
such analysis, nor offered any evidence in rebuttal thereof. In this 
connection, it is noted that Loyola has repeatedly characterized cer- 
tain of its own programs as "public service" programs and there is 
no established definitionfor such a category. 


19/ According to the 1950 U. S. Census, Negroes represent about 29% 
of the population of New Orleans. 
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37. The proposed television station will continue the Station WWL 
practice of making available the station's personnel and facilities, on 
a sustaining basis, for service to civic, religious and educational groups 
and other organizations of a public service nature, and the community 
service director (John Kent) of Station WWL will also serve in a simi- 
lar capacity with the television station. A number of programs for 
such organizations have been scheduled in the typical week. These in- 
clude: Community Service, discussed under the "talks" category and 
Operation Blueprint, Speak Your Piece, and Tomorrow's America 
described under the "discussion" category. Loyola's proposed pro- 
gramming schedule includes some 21 local sustaining programs which 
it characterizes as "public service" programs. At least four of these 
programs appear several times a week and four are in the 6 to 11 p.m. 
segment. All of these last mentioned programs are described else- 
where under regularly defined categories. 

38. Loyola proposes no program either regularly originated 
outside of Greater New Orleans or regularly calling for participation 
by persons or groups from outlying communities. 

39. In addition to the programs proposed in the typical week 





schedule, emergency news and worthy special events will be covered A 
according to their nature and scope. In the field of special events, : 1 ae 
os such as the Mardi Gras, Sugar Bowl pageants, and other events of . is ai 
“ _ interest to New Orleans, highlights will be given coverage. - ae 
ox | erie ee Pr z ee “f. ine 
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40. Loyola has made plans for the production of each of its non- 
network programs (38 live and 26 film), showing in detail the format of 
the program, the program and engineering personnel assigned, the 
studio of origination, and other data. For each of its local live pro- 




























grams, a plan has also been prepared showing the talent, the nature of 
the lighting, a general description of sets to be used, and other details 
necessary to indicate the action throughout the program, Ample provi- 
sion has been made for required in-studio rehearsals. (See also dis- 
cussion of closed circuit demonstrations). : 
Color Television | 

41. Loyola's color television proposal is limited to (1) retrans- 
mission in color of available network color programs; (2) use of color 
film in film programs "where ever practical and feasible" and to the 
extent available, with the ultimate intention of using color in all film 
programs; and (3) production of live color programs "on a trial basis, 
from time to time, to an extent indicated by popular interest, the avail- 
ability of receiving sets, and similar relative considerations. " No com- 
mitment is made as to the quantity of live color programs that will be 
produced but representation is made of "its willingness to produce them, 
from time to time, in increasing amount having in mind the ultimate 
long-range objective of a full. color schedule." Equipment for color 
television proposed by Loyola consists of network color equipment, 
one live color camera chain, and two color film chains and 


[6280, 4876, 7193] | 
one color slide chain for use with either monochrome or color material, 
replacing previously proposed equipment for telecasting network slides 
and film in monochrome only. No additional studio lighting for live color <\# 
programs is proposed. It proposes no additional personnel to produce | ie 
_ live color programs and no changes were made in its staffing plans | 
_ . originally prepared for monochrome only, The proposed schedule for 
i ; “a typical week set up for..monochrome will be adhered to in any color 


¢ A we . 
we | jew 


| wm. * ‘5 = ~ 


ey “eg KR ie to win 4 ‘ 
AS ws. & ™, es 
a @ 3 - ~ : > 4 oe wit. & * ee i* - ~~. ta + 4 4 
wf z oe by ae, i - . vi 9 2 ae ‘ & i a. ED oes , : 


—* 






6 EP 


2 





[6280, 4876, 7193] 
246 
telecasting. 
Studio Facilities 

42. The site proposed by Loyola for its studios is located near 
downtown New Orleans and accessible to both public and private trans- 
portation facilities. There is at present on the site a light industrial 
establishment housed in an aggregate of six contiguous buildings having 
the general appearance of one large structure, plus a small detached 
building. The establishment occupies nearly one-half of a city square 
and opens on three streets. The skeleton of the existing over-all con- 
struction is adaptable for the remodeling necessary to convert the prem- 
ises into the proposed television station. 

43. Studios, complete office space, dressing rooms, and storage 
area and service facilities are planned in the building. There will be 
two studios (Studios 1 and 2) measuring respectively 40° x 58" 6" (2, 340 
square feet) and 40' x 52' 6" (2, 100 square feet) with a vertical dimen- 
sion of over 19 feet up to the bottom chord of the roof trusses. These 
two studios, each with its own control room, will be in juxta-position 
with a hallway soundlock in between so that equipment and personnel can 
move from one to the other, permitting back-to-back presentations and 
latitude in programming. The doors of each studio will be large enough 
to accommodate automobiles and other large equipment. Two smaller 
rooms, each measuring 6" x 7' and designed to serve principally as 
announce booths, may be used for interviews, newscasts and similar 
programs. While it is possible to use these booths in this manner, 
there is evidence which casts doubt on the practicality of such use be- 
cause of reflections or picture washout due to "shooting" through glass 
panels. Two out-of-doors studios are also provided on this site. One 
is a patio studio, 45' x 33', suitable for diversified productions and 
the other is a livestock display area or pavilion 16° 6""x 31'. Both 
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of 6, 500 and can be used as a studio for the presentation of large 
audience-participation shows. Property storage area of some 9, 900 
square feet, with a large off-street loading space, is planned immedi- 
ately adjacent to Studios 1 and 2. Dressing rooms have been located 
convenient to the studios, as has the engineering shop with reference 
to the control room. The carpentry and paint shops have been placed 
so as to isolate noise. A kitchen will be installed in Studio 2 which will 
contain initially a refrigerator, range, freezer, dishwasher and dis- 
posal unit, as well as the necessary cupboards and counter space to 
establish it as a functional kitchen. There is nowon the front of the 
site a two-story building adaptable for adequate office space. 
| 
[6281, 4877, 7194] | 
The second floor contains a ballroom with sound isolation which can be 
converted into several standard radio broadcasting studios and addi- 
tional offices as required. A recreation lounge has been planned in this 
area. A concrete paved private parking lot accommodating 33 automo- 
biles is to be provided for the use of studio employees and studio aud- 
iences. 

44. The master control room will be located directly above the 
control rooms for Studios 1 and 2. It will contain the television terminal 
equipment including color monitors. Net work and film broadcasts will 
be handled here with an RCA TC 4A Switching System, releasing studio 
equipment for rehearsals. The individual studio control rooms will 
each house an audio console, a control panel for the RCA relay switch- 
ing system, adapted for color television, and 6 film monitors, Studio 
1 will use two studio-type cameras (RCA-TK-11A) on counter-balanced 
pedestals with a large movable microphone boom and RCA audio equip- _ na - 


- ment. Studio 2 will use one studio-type camera and one field-type Sacet 
. camera with two tripod dollies. Two RCA color or monochrome film 
| s chains and RCA color slide chains, plus a monochrome chain with Telop, 5 
ne & =: “win comprise the eaten. for film projection. For remote pickups, ‘. 
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it is intended to use the field-type camera from Studio 2 and a camera 
chain which will be on constant stand-by in an RCA field truck. On the 
occasion of a remote pickup only one camera will be available in Studio 
2. However, in such case it can be augmented quickly by another one 
dollied over from Studio 1, if necessary. Studio illumination will be 
provided by a fluorescent and incandescent lighting combination equiva- 
lent to a base light of approximately 150-foot candles over al] Staging 
areas. No microwave unit has been included since Loyola expects to 
contract with the Southern Bell Telephone and Telegraph Company for 
remote video facilities. Noe Company concedes the adequacy of Loyola's 
studio facilities and urges that no applicant is superior in such respect. 
Personnel for the Proposed Station 
45. Loyola proposes a television staff of about 88 persons em- 


ployed on a full-time basis and several other persons who will serve on 
the staffs of both the radio and television stations. 20/ W. Howard 


Summerville, who will be the general manager, will have four chief 
assistants in the administration of the station's actual operation, (1) 
assistant in charge of programs (Edward M. Hoerner), (2) director 

of engineering (Jefferson D. Bloom), (3) assistant in charge of sales 
(Larry Baird), and (4) office'manager, who will report directly to him. 
Detailed plans for the assignment of the proposed staff have been pre- 
pared and are shown in the record, The programming and technical 
departments of the 


20/ Staff members who will have duties with both radio and television 
Stations are: W. Howard Summerville (general manager), Edward M. 


Hoerner (program director), Jefferson D. Bloom (director of engineer - 
ing), Larry Baird (sales manager), George Shannon (director of farm 

service), and John Kent (community service director), David Winstein. . 
(producer-director), Francis Jacob, Jr. (audio supervisor) and two 
secretaries. | 
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proposed television station will be built around WWL personnel who 
have had years of experience in aural broadcasting in the New Orleans 
community. As an employee is moved entirely from radio to television 
operation, he will be replaced on the radio station staff. 
46. The organization chart of the proposed Loyola television sta- 
tion shows the chain of command, the inter -relationship of the various 
jobs and personnel, and, where known, the identity of the person se- 
lected for a particular position. The television program department 
will be headed by an assistant to the general manager and its staff will 
total 43 persons, 5 of whom will also serve on the radio station staff. 
The engineering department will be headed by the director of engineer- 
ing and will have a total of 31 employees, 2 of whom will serve on both 
staffs. In addition to the assistant general manager in charge of sales, 
the sales department will have a total of 6 employees. The general 
office force will be headed by the office manager and will have a total 
of 16 employees. 
47. The experience and background of some key personnel are 
set forth below: ! 
(a) W. Howard Summerville has been general manager of radio 
Station WWL for the past 14 years and has been in radio for more than 
a quarter of a century. He served as commercial manager of Station 
KRLD, Dallas, Texas, from 1930 to 1935; he then became director and 
commercial manager of Station WGST, Atlanta, Georgia, until 1939 when 
he became general manager of Station WWL. In preparation for Loyola's 
proposed television operations, Mr. Summerville has visited televi- 
sion stations in 12 or more cities. He has had no experience in the 
actual operation of a television station. ! ae 
(b) Edward M. Hoerner, proposed head of the television program ~ = 
ty department, has been program director of WWL since 1944, having 
| eee, 3 ae ie: ined the staff in 1940. He is a native of New Orleans and has had 
| 2 8 ‘gubstantial varied experienes. se ratio, as well as in the theater and 
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music worlds. During his first four years with Station WWL he served 
as announcer, script writer, actor and production manager. He has 
conducted classes on radio programming at Loyola University. For the 
past two years he has worked with television stations in about 12 dif- 
ferent cities, in order to acquire practical working experience in tele- 
vision. 

(c) Jefferson Bloom, director of engineering for proposed televi- 
sion station, is a native of New Orleans and a graduate of Loyola Uni- 
versity. He joined Station WWL in 1924 and has been its chief engineer 
since 1937. He was for ten years instructor in radio physics at the 
University of Loyola. Mr. Bloom supervised the planning and con- 
struction of Station WWL's 50-kw transmitter, and was consulting engi- 
neer for the Louisiana Department of Education's noncommercial edu- 
cational FM station. 
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(d) Larry Baird, assistant to the general manager in charge of 
sales, has been engaged in sales activities for Station WWL for 16 
years, becoming its commercial manager in. 1942. He had previously 
been advertising director of the New Orleans States newspaper and has 
also been on the advertising staff of The Times-Picayune. 

(e) Francis H. Harms, program manager, has been employed for 
the past 11 years in the radio and television industry and joined the 
Loyola staff in October 1953'as program manager for the proposed tele- 
vision station. His television employment has included Station WMAR- 
TV, Baltimore, and WCBS-TV, New York City. He produced the 
"Court of Common Sense" and devised the famous "Johns Hopkins 
Science Review, " both national award-winning programs. He has 
produced 4, 634 television hours of programming, aside from rehearsals. 

48. About thirteen of the present WWL staff members have at- 
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49. Noe and Company admits that Loyola has made adequate 
provision for all necessary personnel. Times-Picayune, on the other 
hand, urges that there are deficiencies in Loyola's staffing proposals. 

It points out that Loyola has scheduled only one video man on duty at any 
one time and that such technician will be responsible for all video and 
audio input sources to the transmitter and shading controls for all live 
cameras and film cameras in use during his tour of duty; and that Loyola 
has scheduled only one mike boom operator at any one time, even during 
periods of "back-to-back" programming when two camera crews are on 
duty. Times-Picayune also questions the adequacy of Loyola Person- | 
nel to receive, screen, edit and ship film for its 30 hours of film pro-; 
gramming weekly. 21/ Times-Picayune raises a question as to Loyola's 
rehearsal schedules. The latter's schedules show every live and local 
program, with sufficient production personnel to assure execution of 

the program, and time is allowed each director to meet, within the 
framework of his daily shift, any in-studio rehearsal required. 

21/ In this connertion, it is noted that Loyola proposes two film edi- 
tors; that Mr. Hoerner, the head of the programming department, will 
be in charge of film buying; and that announcers and producer-directors 
will preview films in viewing rooms when free time occurs while they 
are on shift. Also, the general office staff proposed will be able to 
assist in the actual receiving and shipping of films. | 


[6284, 4880, 7197] 
Closed Circuit Programs ! 

90. Loyola University has for some time engaged in closed cir- 
cuit production of television programs 22/ and it is its announced inten- ~ 
tion to produce the entire schedule of studio programs included in its 
’ proposed typical week schedule (approximately 38 programs). As of 


ey April 1954, 23/ thirteen of these programs have been produced in \ 
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closed circuit has varied, it has been the practice to establish and main- 
tain a specific time each day when the show is to go on the camera, and 
arrangements have been made with Columbia Broadcasting System to 
have regular television service from New York available to Loyola so 
that the station may perfect a simulated actual operation by using the 
network schedule for a complete day and produce the Loyola programs 
at the intervals required. When all of the proposed programs have been 
produced on closed circuit, it is planned to repeat them and also to 
simulate the number of special events. In these orientation and train- 
ing projects, weekly schedules 


22/ Times-Picayune objected to evidence with respect to the closed cir- 
cuit operation of Loyola, on the ground that it related to a "belated pro- 
gram.of preparation for television undertaken as an afterthought after 
the original exchange date, and represents an effort by Loyola to jockey 
for position and catch up with the closed circuit operations of the Times- 
Picayune carried out in 1953 prior to the December 21, 1953 exchange 
date, " and also objected to certain Exhibits (7 through '29), consisting 
of working papers, scripts, operation sheets, and other detailed data 
relating to closed circuit operations on the further ground that such 
exhibits would encumber the record with material already sufficiently 
identified and described in the testimony contained in Volume L This 
objection of Times-Picayune was ruled upon at lines 17 through 21 of 
page 310 of the transcript; the exception of Times-Picayune being, in 
the exact words of the Examiner, "overruled as to the testimony found 
in Volume I of Loyola's direct case and sustained as to the Exhibits 
which are numbered 7 through 29, inclusive. In my opinion the exhibits 
are cumulative." In this connection, it is noted that Loyola, in a foot- 
note found on page 24 of its proposed findings, incorrectly states the 
scope of this ruling by the Examiner even though the correct page of the 
transcript is cited. Our finding is based upon the testimony received 

in evidence. 


23/ During the month of October 1953, Frank Harms was employed by 

Loyola "to begin a concentrated television course of training with the 

proposed television staff" and there is evidence that training in the use 

of a two-camera chain was under way as early as November 9,. 1953. 
Beginning in January 1954, in the words of Mr. Hoerner, Loyola "went 
into the real detail in the operation, " and established a regular sched- a 
ule of orientation courses and kept records of the work that was accom- a } 
plished. . ee 
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[6285, 4881, 7198] : 
are prepared listing the specific programs to be televised. For each 
program about to be produced on closed circuit, the Loyola staff pre- 
pares in advance the script of the show with provision for theme music, 
musical instruments and sound and record tracks; and the operation sheet 
listing the staff, the talent, the title cards, the necessary photographs, 
the sets and props to be placed, equipment to be put in place, and light- 
ing to be used on the set. The director plans the script assigned to him 
and casts and rehearses the program. At the scheduled time each pro- 
gram goes before the camera. The general manager and other depart- 
ment heads view the program on a monitor located elsewhere in the 
building. After the program is over the department heads meet with 
the director and the participants and discuss the various aspects of the 
program. Some of the programs have been produced as simulated color 
broadcasts, i.e., they have been presented in black and white, but in 
sets and costumes designed for the color telecasts that would be given 
if the programs were actually being broadcast in color. | 
Prior Television Application : 
51. Loyola first filed an application for a television station in 
New Orleans in January 1944. The application was withdrawn in March 
1946, with the following statement: "This action was taken, pending 
further study of various conflicting claims as to monochrome versus 
color television, and as to the most desirable portion of the spectrum 
in which to render service." Father Donnelly testified that it was his 
understanding that the application was withdrawn pending decision on 
conflicting positions of CBS and NBC with respect to color television. 
: 
[ 6286, 4882, 7199] : 
The Times-Picayune Publishing Company 
.52, The Times-Picayune Publishing Company is the publisher of 
Sebo’ newspapers in the city of New Orleans: The Times-Picayune, a 
Fm morning daily; the New Orle ean ; States, an evening daily; and a single 
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- Sunday edition called The Times-Picayune-States. This applicant and 
- its predecessor corporations have operated as a business enterprise 


in the New Orleans community for over a hundred years, serving the 
public of New Orleans and the surrounding area through the medium of 
its newspaper publications, and has made many contributions to com- 


- munity welfare and civic improvements. The present applicant traces 
_ its modern origin to a merger, in 1914, of the Times-Democrat and 
_ the Daily Picayune to become: the Times-Picayune morning newspaper. 


In 1933, the New Orleans States, a daily afternoon newspaper, was 


acquired and both papers are now published by the applicant company. 


(See paragraphs for discussion of newspaper operation. ) 

53. This applicant is a Louisiana corporation with an authorized 
capital of three million dollars, consisting of 300, 000 shares of com- 
mon stock, of which 280, 000 shares are issued and outstanding. The 
stock is owned by about 750 individuals, corporations, and charitable 
organizations. Of the 750 stockholders, approximately 76. 8% in num- 
ber are persons residing in or organizations established in Greater New 
Orleans; and about 8% reside or are located outside of the states of 
Louisiana and Mississippi. In terms of numbers of shares, approxi- 
mately two-thirds of the total outstanding stock is owned by persons 
residing in Greater New Orleans, and more than 71% is owned by 
residents of the states of Louisiana and Mississippi. 

54. Approximately 51% of the total outstanding stock is deposited 
in a 10-year voting trust to June 12, 1962, which may be renewed for 
an additional 10-year period by an affirmative vote of the majority of 
the deposited stock. This voting trust superseded an earlier one dated 
December 27, 1943. The trust was created to maintain stability of 
corporate management and may be terminated at any time by seven of 
the eleven trustees, or by the affirmative vote of a majority of the 
deposited shares. The voting trustees’ power with respect to the er e 
posited stock is without limitation, except for proposals to dissolve. t. 
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effect. Four of the voting trustees are members of the board of direc- 
tors of the corporation. The remaining seven are: Eleanor Nicholson 
Corbin (wife of Carl Corbin), a lifelong resident of New Orleans; Eliza- 
beth Nicholson Fischer (sister of Mrs. Corbin), a lifelong resident of 
New Orleans; Robert G. Robinson, a New Orleans resident for nearly 
fifty years; Clay W. Beckner, a New Orleans resident for twenty-seven 


years; Edith Allen Clark, of Washington, D. C. 28/ Laura H. Howard, 
s a longtime resident of New Orleans; and | 


24/ At the time of the hearing, Miss Clark was fea a flat in Lon- 
don, England, and had been for an undetermined period of time prior 
thereto. She has made recent substantial contributions to charitable 
and cultural organizations in New Orleans. She has been represented 
by proxy at all regular meetings of the voting trustees since 1950. 
: 

[6287, 4883, 7200] | 
John A. Morris, 25/ of New York City. These seven will have no actual 
participation in the operation of the proposed television station. 

55. The officers, directors, voting trustees, and holders of 3% 

or more of the common stock of the Times-Picayune, as of March 9,: 
1954, are set forth in the tabulation below. They are residents of New 


Orleans unless otherwise noted. 











! Stock 
Name and Address Position | Ownership 
John F, Tims President and Director 0. 18% 
George W. Healy, Jr. Vice President and Director 0. 06% 
Chapman H. Hyams, III Vice President, Secretary, 0.43% 
Director and Voting ie 
Carl M. Corbin Vice President and Director 0.13% 
Ashton Phelps Director and Voting Trustee 0. 84% 

: Ira B. Harkey Director and Voting Trustee 1. 04% 
of a - Alvin H. Howard Director | 3.30% 
fe gerry K Nicholson 2/ _ © Director and Voting Trustee, -11. 00% 

1S | "agDirector | . 036% 
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Stock 
Name and Address Position Ownership 


- William J. Walton Treasurer 0. 26% 
Donald W. Coleman Vice President 0.09% 
Aubrey F. Murray Vice President 0. 04% 
Thomas J. Adams Vice President 0. 29% 


Edith Allen Clark, Voting Trustee 10. 34% 
Washington, D. C. 


Eleanor Nicholson 
Corbin b/ Voting Trustee 2. 08% 


Elizabeth Nicholson 
Fischer | 2.15% 


Estelle T. Hyams 8. 39% 
New York, N. Y. 


Amie Boyd Nicholson c/ 8.13% 
Robert C. Robinson Voting Trustee . 04% 
Clay W. Beckner Voting Trustee 21% 


John A. Morris Voting Trustee . 36% 
New York, N. Y. 


Laura H. Howard 9/ Voting Trustee 4.18% 


a/ Individually and as executor of his father's estate, of which he is 
the sole beneficiary. He is a cousin of Mrs. Corbin and Mrs. Fischer. 
b/ Wife of Carl M. Corbin. 

c/ Mother of Mrs. Corbin and Mrs. Fischer. 

d/ Mother of Alvin H. Howard. 


25/ Mr. Morris has family connections in New Orleans and is there at 
least once a year. He has attended all the meetings of the voting trustees 
Since, at least, as early as 1950. 


[6288, 4884, 7201] 
56. The business affairs of the corporation are managed Ld its. 6 
officers and directors. The board of directors meets regularly once, 2 
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members, meets once a week, except the week of a meeting of the board 
of directors. In early November 1953, a radio and television commit- 
tee of the board was appointed, consisting of Messrs. Tims, Healy and 
Phelps. This committee has met oftener than once a week to consider 
and promulgate policies governing the company's radio broadcast activi- 
ties, particularly matters in connection with its television application. 
Reports by a member or members of this committee are given each 
week at the finance committee meetings. | 

(a) John F. Tims, as president of the corporation is its chief 
administrative officer. He is a lifelong resident of New Orleans and 
has been in the continuous employ of the applicant for forty years. Mr. 
Tims was first elected to office as a vice president in 1939, was elected 
a director in 1946, and upon the death of Leonard K, Nicholson in 1952, 
was elected president. He is an official of the National Conference of 
Christians and Jews on both national and local levels and a member of 
the Advisory Committee to the Fourth Army Headquarters, as well as 
a member or official of several local civic, business and trade organi- 
zations, including Greater New Orleans, Inc. and International House, 
among others. A member of the radio and television committee of the 
board of directors, he actively participates in policy making for televi- 
sion and radio operations, with particular attention to sales and busi- 
ness affairs. 

(b) George W. Healy, Jr., a native of Mississippi, has been a 
resident of New Orleans and employed continuously by this applicant 
since 1926, except for a period of government service in 1944 with the 
Office of War Information. Mr. Healy was first elected to office with 
the applicant as its treasurer in 1939. In 1942 he was elected a vice 
president and, in 1949, was elected a director. He is the editor of the # a 
Times-Picayune newspaper which is published by the applicant and as = * 
such is zesponsible for the editorial and news content of the paper. In a. 
ca ‘guch position Mr. Healy is in daily contact with many persons active in 


a 
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with him and seek his assistance in community welfare projects. He is 
active in local civic and community affairs, serving as an official of 
numerous charitable, youth,’ military and governmental advisory, busi- 
ness and trade, historical, and civic concert organizations, as well 
as currently serving on the Advertising Council, a national organization 
in New York for public service promotion by advertising media. 

(c) In addition to being a member of the radio and television com- 
mittee, he is, and has been since early November 1953, the general 
executive in charge of television and radio matters, responsible to 
the president for the day-to-day operation of Station WTPS. He is like- 
wise responsible for the activities of the television staff and will be 
responsible for the operation of the proposed television station. 


[6289, 4885, 7202] 

Presently his newspaper duties require from two to four hours a day. 
In the event of a grant of the television application, he would delegate 
more newspaper duties to subordinates. During the eleven months 
prior to Mr. Healy's testimony, a period during which he was the Times- 
Picayune executive responsible for the preparation of its television case, 
he was also acting as editor of the Times-Picayune newspaper, vice 
president of The Times-Picayune Publishing Company, a member of the 
board of directors and of the finance committee of that company, and was 
the executive primarily responsible for Station WTPS. In the event the 
company obtains a television grant, Mr. Healy proposes to continue as 
editor of The Times-Picayune but would appoint a managing editor to 
relieve him of responsibility for the news department. In the year im- 
mediately preceding his appearance as a witness in this hearing, Mr. 
Healy devoted the "vast majority" of his time to the direction and super - 
vision of the television staff, in preparation for television. bi 

(d) Chapman H. Hyams, Ill isa lifelong resident of New orieans~ M: 
and hag been in the full-time employ of the company since 1nSS, : bie i 
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one of the predecessor companies of the present corporation, as far 

a back as 1895. His father, Chapman H. Hyams, Jr., was elected a 

member of the board of directors of the Times-Democrat in 1899 and 

served continuously as a menber of that board and the board of The 

Times-Picayune Publishing Company until 1924, when he was suc- 

ceeded by Chapman H. Hyams, III, his son. Mr. Hyams, II was elected 

a vice president in 1938 and became secretary in 1952. He is a voting 

trustee. Mr. Hyams is active in local civic and community affairs, 

' serving on several safety, trade and civic associations, as well as 
several local social clubs. As financial vice president and secretary 
of the corporation, he is responsible for fiscal affairs of the company, 
and as a director participates in decisions on policy matters. He would 
not participate in the day-to-day operation of the proposed television 
station. 

(e) Charles M.. Corbin is a native of Louisiana and has been a 
resident of New Orleans for seventeen years. He is the son-in-law of 
the late Yorke P. Nicholson, a member of the Nicholson family who 
owned the Daily Picayune, one of the predecessors of Times-Picayune. 
Yorke P. Nicholson became a director of the Times-Picayune at the 
time of the merger, in 1914, and was elected a vice president in 1927; 
and upon his death in 1948 his widow, Mrs. Amie Boyd Nicholson, was 
elected a director, serving until 1950 when she was succeeded by Mr. 
Corbin. Mr. Corbin was first employed by the applicant from 1936 
until 1941, when he entered the Armed Forces. He reentered applicant's 
employ in 1949, becoming editor of the New Orleans States in 1952. 

He was first elected to office as a director in 1950, and was elected a 
vice president in 1951. Mr. Corbin is a member, and in some in- 
stances, an officer of several civic, business and trade clubs. Asa 





member of the board of directors, he participates in decisions on major 
q ith i, ss "operation policies, but would not participate in the day-to-day operation 
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[6290, 4886, 7203] 
(f) Ashton Phelps, a lifelong resident of New Orleans, is a prac- 
ticing attorney and a partner of the local firm that has served as general 
- counsel for the applicant corporation for a substantial period of time. 


The grandfather of Ashton Phelps was president of the Times-Democrat 
as far back as 1895, becoming president of the merged company in 1914 
and remaining as president until his retirement in 1918. The elder Mr. 
Phelps was succeeded on the board of directors by his son, Esmond 

- Phelps, who in turn was succeeded by Ashton Phelps, his son. Mr. 
Phelps was elected a director and voting trustee in 1950 upon the death 

_ of his father. Since October 1952, following the death of L. K. Nichol- - 
son, Mr. Phelps has served as chairman of the voting trustees. He is 
active in community affairs, being an officer of a number of local charita- 
ble, cultural and legal aid, and other organizations. He is also a mem- 
ber of the board of visitors of Tulane University. Mr. Phelps is the 
only voting trustee who will have direct participation in the proposed 
television operation. As a member of the radio and television commit- 
tee, he participates in policy making for television and radio operations, 
with particular attention to relations with the Commission and legal af- 
fairs. 

(g) Ira B. Harkey, a native of Mississippi, has resided in New 
Orleans for forty years. He has been a director since his election in 
1947. He is also a voting trustee. Mr. Harkey is an executive and 
part owner in a local manufacturing concern. He is a member of nu- 
merous Clubs and civic organizations, having served as YMCA board 
member for several years. Mr. Harkey will have no connection with the 
operation of the proposed television station, apart from his duties as 
director of the corporation. | ee a 

(h) Alvin H. Howard is a lifelong resident of New Orleans’ He 
succeeded his mother, Mrs.’ Laura H. Howard, in 1950, asa director 
of the i: alae Mr. Howard is engaged in investment banking 2 ts 
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several cultural, civic, business, veteran, and governmental advisory 
organizations. Apart from his duties as a director, he will not parti- 
cipate in the operation of the proposed television station. 

(i) Jerry K. Nicholson is a lifelong resident of New Orleans and 
one of the voting trustees. Leonard K. Nicholson, his father, entered 
the employ of the Daily Picayune in 1902, which at the time was owned 
by members of the Nicholson family and had been so owned for many 
years, and was its publisher when it merged with the Times-Democrat. 
The senior Nicholson was elected a director of The Times-Picayune 
Publishing Company at the time of the merger and in 1918 became presi- 
dent of Times-Picayune, serving in that position until 1952 when he 
became chairman of the board. Upon his death later on in 1952, Jerry 
K. Nicholson, his son, succeeded him as a member of the board. Fol- 
lowing his graduation from Tulane Law School in January 1954, Jerry K. 
Nicholson began working for the applicant in its auditing department. 
Having just completed his formal education, Mr. Nicholson’ 8 participa- 
tion in 


[6291, 4887, 7204] | 
community affairs is limited to several social clubs. Mr. Nicholson 
will have no cannection with the operation of the proposed television sta- 
tion, apart from his duties as director of the corporation. 

(j) Sam Israel, Jr., a lifelong resident of New Orleans, was 
elected director in 1954, following the death of J. C. Rathborne. Mr. 
Israel is part owner of a coffee business. He is active as an official 
of several local charitable, business and trade organizations, as well as 
several social clubs. Except as a director of the corporation, he will 
net erahe eed in the operation of the proposed television station. 

OF ‘Donald W. Coleman, vice president and circulation manager, 
a aie bom in New Orleans and has been with The Times-Picayune since 


‘ e. " Bic rm New Orleans and has been with The Times-Picayune or its 
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predecessor since about 1910. Thomas J. Adams, vice president and 
credit manager, is a native of Mississippi and has been with the Times- 
Picayune since 1921. William J. Walton, the treasurer, is a native of 
New Orleans and has been with the Times-Picayune since its organiza- 
_ tion in 1914. 
57. Times-Picayune relies upon the public service record of its 
newspapers, The Times-Picayune and The New Orleans States. Through 
| its newsgathering facilities and other services, 26/ the publishing com- 
pany has maintained contact with, and acquired substantial knowledge 
_ of, many communities in the area around New Orleans. News events in 
the four parishes nearest to New Orleans are gathered by assignment 
from among the Times-Picayuwne's 52 full-time staff of news reporters 
and its 14 full-time staff news photographers. Through correspondents 
ina large number of the communities in 13 nearby parishes in Louisiana, 
plus 3 counties in Mississippi, community news and special events, 
social news and sports news are also gathered. 
58. The extent of local and area news carried is reflected by 
an analysis of the Times-Picayune newspapers published in the week 
ended April. 3, 1954, which shows that approximately 52% of the news 
columns of the Times-Picayune was devoted to local news, with an addi- 
tional 5% (approximately) to Louisiana and Mississippi news, and the 
balance devoted to national and international news, and that approxi- 
mately 64% of the news columns of the New Orleans States was devoted 
to local news, 2% to Louisiana and Mississippi, and the remainder to 


26/ The company's information department handles daily inquiries 

from members of the public seeking information. In the past year, more 
than 61, 014 such inquiries were answered by telephone or letter. Such 
information services are also rendered in connection with gardening, | 
food preparation, oil, real estate, business and finance and other spe 
cial columns carried in the newspaper. 
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national and international news. Analyses made of the Times-Picayune 


news published on the seven days of the Commission's 1953 composite 
week, showed more than 1.5 pages devoted to religious matter, nearly 
6. 5 pages to education (including sports of educational institutions), 
nearly 13 pages to welfare, and 1.5 pages each to civic development 
andagriculture. For the same week, about one-fourth page was de- 
voted to fund-raising drives for community welfare projects. An analy- 
sis for the same composite week was made of the issues of the New 
Orleans States newspaper (exclusive of Sunday), which showed nearly 

1. 5 pages of religious matter, about 5 pages for education, 6. 8 pages 
for welfare and about 3 pages for civic development. : 

59. Among the local and area community service, welfare and 
civic development programs inaugurated and supported by Times- 
Picayune are the following: Award of a cup annually to the man or woman 
who renders the most valuable service to the community; for nearly fifty 
years a Christmas Gift Fund for poor children which distributes approx- 
imately 30, 000 gifts annually; for over thirty years the Tee-Pee Swim- 
ming Clubs, providing free swimming instruction for youth at public 
parks, annual program to encourage athletic participation by children, 
with 200, 000 boys and girls taking part, to which the City Recreation 
Department contributes its assistance and support; for nearly thirty 
years an annual contest open to all high school pupils in Louisiana and 
Mississippi presenting weekly and term awards for the best essays on 
the most significant news of the preceding week; annual awards to win- 
ners in prep school baseball, basketball, and football competition; an 
annual scholarship program for the outstanding high school senior in the 

-:Greater New Orleans area who is awarded a plaque and $1, 000 toward 
& the cost of attendance at the college chosen by the individual; for nearly 


te pee : ae competition to’ encourage better use - farm land-- 
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annually attracts approximately 8, 000 boys and girls from Lousiana 
and Mississippi; an annual award and contest for weekly and smaller 
daily newspapers in Louisiana for the best agricultural news coverage; an 
annual safety promotion campaign in editorial cartoons, editorials and 
news; an annual gift of $6, 000 begun in 1926 for a chair in Journalism 
at Tulane University; among others. 

60. Times-Picayune, as a business organization, possesses sub- 
stantial experience and resources in the use of graphic arts to serve 
the public. ‘In the past 27 years, the photographic staff of the company 
has grown from 2 to 14 full-time employees and its photo reproduction 
facilities have grown from one dark room to 12 film-developing rooms, 
four printing rooms for monochrome film and one color-processing room. 
Photographic equipment includes over 25 cameras of various types 
with a wide range of capability. The company's staff includes 2 picture 
editors and 9 artists. Publication of pictures in color has increased 
substantially. 27/ 


27/ Times-Picayune's emphasis upon use of color in its newspapers is 
further indicated by its rank in fifth position among all newspapers in 
the country in the amount of lineage devoted in 1953 to color advertis- 


ing. 


[ 6293, 4889, 7206] 
Times-Picayune regularly devotes more than one full page of 15 action 
pictures to coverage of outstanding local college football games. 
Radio Operation 

61. Times-Picayune is the licensee of standard radio Station WTPS 
at New Orleans, Louisiana, which operates on 940 kc, with 1 kw power 
daytime, and 500-watt power nighttime.— It is on the air 125 hours 
weekly and has no network affiliation. Operation of these facilities com- 
menced in February 1950 after daytime-only operation for some years. * 
The evidence with respect to the operation of Station WTPS is not extensive.::’ 
Timeg4Picayune did not allege superiority over the other applicants fh the ~ 
field of radio operation and, thus, offered no evidence with respect: 6; he a wa 
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history of Station WTPS or its operation generally in its own case. 
Loyola did claim superiority on the basis of its past radio operation. 
However, failure on the part of Times-Picayune to allege superiority 

is not an admission by it of inferiority. Since Loyola made the allegation 
of superiority, it was incumbent upon it to substantiate such allegation 
and this cannot be done merely by showing its own operation. There must 
be an evidentiary basis of comparison. As was said in South Central 





Broadcasting Corporation, 9 RR 1035, 1038, "the burden of proof and of 
going forward with the evidence must in the first instance be placed upon 

an applicant by reason of a submission of a list of the matters he relies 
upon, both with respect to allegations concerning his own proposal and 

also such specific allegations of the competing proposals as are necessary 
to establish the existence of a significant difference between them.... 
This rule is, of course, limited by the exception that when issue is squarely 
joined by two parties listing the same matter relied upon, each party 
assumes that burden of proof with respect to his own proposal. " Since the 
burden of proof on this issue rested entirely upon Loyola, any deficiencies 
or shortcomings in the record relative thereto are likewise its responsi- 
bility, and it cannot now complain of deficiencies resulting from its own 
failure to discharge the burden which it assumed by its allegation of su- 
periority. Here, again, the language of the Commission in another case 
involving points of reliance, and citing South Central Broadcasting Cor- 
poration, supra, is significant: "It is quite obvious that the proponent of a 
particular point of difference is not relieved of this burden [of proof and 

of going forward with the evidence] at the hearing and that he must sub- 
stantiate his allegations with facts.;' KTBS, Inc., 9 RR 1387, 1390. 

287 The primary daytime service area (0.5 mv/m sontede) of Station WI'PS 
encompasses an area of 7,900 square miles, having a population of . 
897, 077 persons. Its daytime service area includes all of eight parishes 
plus portions of six others in Louisiana, as well as a narrow Strip along 
_ the Mississippi coast line. Its nighttime interference-free (9.9 mv/m) 


i, contour encompasses an area of 220 square miles in the immediate 
ents. of New eras ne a a eae of 638, 930 Sai 
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62. Loyola urges a number of findings?2/ relative to the operation 
| of Station WTPS based, for the most part, upon cross-examination of Mr. 
Healy, the Times-Picayune executive, since November 1953, directly 
charged with the supervision of the radio and television activities of the 
company. In affidavits prepared by Mr. Healy, as a part of the direct case 
of Times-Picayune, he stated that as radio executive of the company he is 
responsible for the "day-to-day operation" of Station WTPS and exer- 
cises "over-all direction and supervision of the day-to-day work” of the 
employees of the station. The cross-examination of Mr. Healy with re- 
- gpect to the past operation of Station WTPS was devoted largely to a test- 
ing of his knowledge of the station and its operation. Loyola's right to so 
test the knowledge of Mr. Healy is recognized and respected, but affirma- 
tive findings as to what the station actually does cannot be based upon a 
lack of information. Mr. Healy testified the plan for the programs of 
Station WIPS was laid out prior to his appointment as radio and television 
executive and readily admitted that he was not familiar with the details 


of the station's operation, stating that Henry Wehrmann, 30/ the manager 
of the station, was better qualified to testify relative to the details of the 
station's operation. Loyola did not ask that Mr. Wehrmann be made avail- 


able for cross-examination. The employees of the radio station report to 
Mr. Wehrmann and, through Wehrmann, to Mr. Healy and the television 
employees report directly to the latter. Mr. Healy has been devoting the 
principal portion of his time to the television project since he became 

the executive directly charged with the responsibility for the radio activi- 
ties of the company. 

63. The programming of Station WTPS consists primarily of sports, 
news and music. For some years the station has carried the programs of 
the New Orleans Symphony Society on a sustaining basis to the station. 31/ 
The station now has no regularly employed musicians of its own. Its 
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was broadcasting no agricultural programs “to my —— " However, 
an exhibit 32/ of Loyola shows | 
297 Some of the findings which Loyola urges are not alt not supported 
by the record, but other evidence adduced by Loyola, itself, casts doubt 


upon the accuracy thereof and, in some instances, sisisan ae a finding 
requested. 


30/ Mr. Wehrmann has been manager of the station singe it went on the 
air in December 1946 and has been connected with the cee Peon 
Publishing Company continuously since 1934. 


31/ This program is sponsored by the New Orleans Public Service Com- 
pany but the sponsor has paid the entire time cost to the Symphony Society 


which has the orchestra. The station also carries a dis nightly (@:00- 


10:00 p.m.) recorded classical music program. 


32/ Loyola Exhibit 35 is the weekly program schedule peswnis [April 
12, 1954] distributed by Station WTPS as representing its schedule for a 
week. | 


(6295, 4891, 1208) ! 
that the station during the course of the hearing was broadcasting farm 
reports in a daily-except-Sunday program from 6:05 to 6:15 a.m. , plus 
weather reports every half hour throughout a major portion of the broad- 
cast day. The station has no educational director. Loyola would have us 
find that the station was carrying no educational program. Again, its own 
exhibit (No. 35) shows that at 11:45 to 12:00 noon on Saturday, a program 
was being carried for the Department of Education, and the analysis of 
the 1953 composite week showed 0.8% 33/ of the broadcast time of the 
station was devoted to educational programs. Mr. Healy testified that the 
station was carrying three religious programs--a one-hour program from 
an Episcopal church, a 15-minute program from a Presbyterian church; 
and a 15-minute program of the Christophers; the Episcopal and Presby- 
terian programs being carried on a commercial basis. The Loyola exhibit 
previously referred to (No.35) also contains a number of other programs 
which show on their face that they are religious programs. 34/ The station 


" dames on the newsrooms of the Times-Picayune newspapers for local 
wa! It has eck ‘own wire BGEyICG Mr. Healy stated that the station carried 
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tor and a sports director. It is the policy of the station "to present the 


not been all that he would like for it to be." This he attributed to "finan- 
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regularly scheduled news programs, but he did not know whether the WTPS 
news announcers did any processing of the raw news sent over to the sta- 
tion by the Times-Picayune newspaper or whether the radio station em- 
ployed any person bearing the title news editor or news director or any 
similar title. The evidence shows that Station WITPS employs a news direc- 


news as objectively as the Times-Picayune news columns present it." 
64. Mr. Healy could not recall any discussion programs carried 

by the station in the eleven months prior to his testimony and admitted 

that the station's broadcast of discussion programs in recent months had 


cial problems," "inadequate finances” and the "losses" of WTPS, and 
said he would be able to produce discussion programs if he had more 
money available for the operation of the station; but, when asked what the 





_ increased expense would be if discussion programs were broadcast, ad- 





mitted that he had not figured a budget on it. During the 1952 composite 
week, 44.7% of its total broadcast time (125 hours) was devoted to com- 
mercial programs; and 515 spot announcements and 132 noncommercial 





spots were announced; for the 1953 and 1954 composite 


33/ This was developed by cross-examination of Mr. Healy, and what such 
analysis showed with respect to the other categories of programs was not 
developed. 


: 34/ For example, on Sunday morning at 8:15, we find a program entitled 


"Moments with the Master"; at 9 to 9:15, "First Unitarian Church"; at 
9:30 to 9:45, "Christophers" program; at 11:00 to 12:00 noon, entitled 
"Sunday Services"; at 12 to 12:30, "Christian Brotherhood Hour" and at 
11:30 to 12:00 midnight, "Pastor's Study." 


(6296, 4892, 7209] 
weeks, the time devoted to commercial programs was reduced to 40.3% 
and 31. 7%, respectively, of the total broadcast time. 558 spot announce- 
ments and 303 noncommercial spots were broadcast during the 1953 com-. .... | 
posite. meek. These figures were 658 and 360, respectively, for the 1954: oa 
comport’ wea. Times-Picayune has sustained losses: | ftom » broadeast i: ae 
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operations of $694, 839 (including $233, 587 for depreciation) on a capi- 
tal investment of approximately $641, 000. Except for some months 
during the period it was affiliated with the now defunct Liberty Broad- 
casting System, the station has not operated in the black since it began 
operation. The most current renewal application 35/ for Station WTPS 
at the time the direct cases were submitted was that dated July 29, 
1952. This application shows the percentage of total broadcast time 
devoted to various types of programs during the 1951 composite week 
to be: entertainment, 58%; religious, 2. 2%; agricultural, 3.2%, edu- 
cational, 0.%; news, 10.6%; discussion, .5%; talks, 1. 1% "educational, 
other, "' 2.8%; sports events, 18.5%; and government and public service, 
2.5% Spot announcements broadcast during such week totalled 800, 
and noncommercial spot announcements, 77. The licensee stated in 
such application that it is always anxious and willing to make time avail- 
able for the discussion of public issues and that whenever "we have been 
approached in the past, and whenever we will be approached in the fu- 
ture, it is our policy to make available the best possible time for the 

| diacussion of any civic matter. "' | 

| 65. This renewal application states that each of its newscasts is 
followed by a statement such as: For complete coverage of all the news, 
etc. , read your Times-Picayune - or New Orleans States. The Times- 
Picayune regularly carries on its radio page, the slogan, "For some- 
thing good on the radio, take a turn to WTPS, 940." | 

Television Proposal 
66. The program policies and proposals of the Times-Picayune 


Company are reflected in considerable detail in its programming pro- 
posals but no statement of program policies is separately stated, except 
in the case of news telecasts. In that connection it proposes to present 
complete, factual, fair news coverage without bias and with stress on 
local news, following the same policy in the selection and handling of 
gnems as, itis said, is, and has been, done by its newspapers. ~The 

ed tational and. news uepertmente of the station and filn¥camieramen 
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- will work at all times in close association with the news reporters 
and photography bureaus of the newspapers. 
67. The Times-Picayune programming proposal is based upon the 
knowledge of the area to be served gained through many years of experi- 
~ ence in publishing newspapers in New Orleans, plus surveys made, 
consultations with community leaders, and advice from a man experi- 
enced in actual television operation from a program production stand- 
- point. 


35/ A copy of this application was received in evidence as a Loyola 
exhibit. 


[ 6297, 4893, 7210] 
~ In connection with individual programs, Times-Picayune has made spe- 
cific arrangements for the participation of the person or organization 
with whose cooperation it proposes to produce the particular program 
and has so shown in the record, usually by a sworn statement from the 
individual or a representative of the organization involved. 

68. Preliminary to the development of its detailed programming, 
Times-Picayune, on September 8, 1953, employed Frank M. Taylor 29/ 
as television adviser and consultant. A survey was made of the popula- 
tion and other characteristics of the general area to be served, utilizing 
the Times-Picayune editorial and promotion staffs. With this survey 
and his own background and experience of several years in the produc- 
tion of programs for a television station in another southern metropoli- 
tan city (Birmingham, Alabama), Mr. Taylor tentatively determined 
the amounts of time to be recommended for serving significant needs 
indicated by the survey in a balanced program service. Under his 
direction, development of the content of specific programs to satisfy 
the needs indicated by major divisions of the survey was begun. Per- 
sonal contacts were made, in some instances several times, with. local 
and atea-pergons and organizations which were deemed. to be necessary. "4 
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participants or advisers in the proposed television programming, with 
the twofold purpose of obtaining information as to the value of a sug- 
gested program in satisfying the community needs and interests and of 
securing advice as to how a program could best be presented so as to 
utilize most effectively the available resources, having specific pro- 
gram suggestions in mind. Approximately 160 persons were personally 
contacted and consulted on this basis, and about 139 additional contacts 
were made by letter. Every program involving the participation of 
persons and organizations outside of the Times-Picayune organization 
was developed in conjunction with that person and organization. Asa 
further step intended to insure that all recognized clubs, societies, asso- 
ciations and organizations in New Orleans and nearby areas were in- 
formed of the opportunity to be afforded them by Times-Picayune for 
utilization of the proposed television station, Times-Picayune person- 
ally contacted representatives of approximately 294 such clubs from 
which responses in writing were received, on the basis of which Times- 
Picayune expects each organization to utilize the facilities of the pro- 
posed television station. The foregoing procedures were also integrated 
into the Times-Picayune closed circuit television operation, discussed 
elsewhere in this decision, to give further concrete evidence of actual 
organizational participation as proposed. Over 170 pergons represent- 
ing many local and area community organizations actively participated 
in the planning and production by closed circuit of the programs calling 
for such participation as described in the Times Picayune television pro- 
gram schedule. ! 


36/ Mr. Taylor will also be in charge of television sieve hci and 
production for the proposed television station, if the — ee 
application is granted. 
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by Times-Picayune shows the following: 


Proposed Programs for Television Station 
Source of Programs 





Network commercial 38. 8% 
Network sustaining 7.7% 
Recorded commercial 13.1% 
Recorded sustaining 4.0% 
Wire commercial --- 
Wire sustaining — 
Live commercial 16. 3% 
Live sustaining 20.1% 
Total commercial 68. 2% 
Total sustaining 31. 8% 
Broadcast hours 119-1/4 
Number of spot announcements 200 | 
Noncommercial spot announcements 186 
Types of Programs 
Entertainment 66. 2% 
Religious 3.1% 
Agricultural 3.4% 
Educational 6. 9% 
News 6. 8% 
Discussion 1.2% 
Talks (Including Sports) 12. 4% 


Forty-three and one half hours (36. 4%) of the weekly program time is 
to be devoted to local live programs, 46. 5% to network programs and 
17.1% to recorded (film) programs. Approximately 22-1/2 hours of 

the live programming will be telecast on a sustaining basis, three hours 
of which are to be in the 6-11 p.m. segment. The ‘proposed station . 
will sign ee at 7:00 a.m. Monday through Saturday, at 8:00 a. m. one, 4 
Sundajigind Will sign off each broadcast day at 12:00 oa fleet except, : 
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Saturday when sign-off time will be one hour later. ‘Times-Picayune 
also proposes to broadcast a total of 186 noncommercial spot announce- 
ments, of which 43 will be in the 6-11 p.m. segment, to provide a 
broadcast medium in part for organizations and civic drives that cannot 
take advantage of program time on the proposed station. Specific pro- 
grams on the typical week schedule are discussed in succeeding para- 


graphs. 


[6299, 4895, 7212] : 

70. Entertainment. Times-Picayune has scheduled a substantial 
number of programs which come within the entertainment classification. 
Some of these, it will be noted, are hereinafter discussed under special 
classifications. Sing For Your Supper (Monday through Friday, 6:15 to 
5:30 p.m. ; Saturday, 6:15 to 7 p.m.) - described as a show which has 
been planned to bring sheer relaxation and entertainment to the viewer. 
It will feature the staff orchestra and a leading local male and female 
vocalist. On the Square (9:30 to 10 p.m., Thursday) carries the same 
name as the newspaper column of Ed Brooks of the Times-Picayune, 
who will act as emcee for the show. It will feature semi-professional 
and professional artists of the Greater New Orleans area in dramatic 
and musical presentations, and is not to be an amateur show in any 
sense. New Orleans Jazz (10 to 10:45 p.m., Saturday) : planned to 
present a program of pure New Orleans’ own jazz, with New Orleans 
musicians highlighting music written’in and about the city. Amateur 
Show and Cowpoke Corral are discussed under programs of especial 
interest to youth. Film programs in this category include one not else- 
where discussed. Bon Jour to Tour (10 to 10:30 p.m., Monday) - 
would inform viewers in the Greater New Orleans area of the scenic 
beauty of other locales. The film would be obtained from tourist in- 
came bureaus of states, industrial bureaus, universities, etc, 
--Bittertainment film programs elsewhere discussed include: Junior Rodeo, 


mb tg 


Western Thektri are; ‘Adventure Time, and Fun House, on + 
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under "Youth Programs. " 
| 71. Religion. Times-Picayune proposes five live religious pro- 
grams: Daily Devotions (12:10 to 12:20 p.m., Monday through Friday) 
- in-studio colorcast of inspirational content to be given in rotation by 
_ the clergy of the Roman Catholic, Protestant and Jewish faiths. The 
medium of color would be utilized in settings as well as film or slides 
prepared by the station's staff. This particular program was developed 
in cooperation with the Roman Catholic Archdiocesan Chancellor, the 
President of the New Orleans Council of Churches, and the head of the 
Rabbinical Association. Songs for the Sabbath (9:30 to 10:00 a. m., 
- Sunday) - program of religious choral music by the Dillard University 
Department of Music, a local Negro university. In this connection, 
this university choir (of more than 30 persons) has participated ina 
closed circuit telecast of Times-Picayune. Bible Class (10:00 to 
10:30 a.m., Sunday) - nonsectarian Sunday School or fellowship group 
program for children and their parents, with music, instruction, and 
talk to be presented by the local Council of Churches, with the alternat- 
ing participation of Negro church groups. Representatives of such 
groups worked on the development of this program. Your Neighbor's 
Religion (11:00 a.m. to 12:00 noon, Sunday) - remote program of ser- 
vices direct from churches in Greater New Orleans, rotated among the 
faiths. Over twenty pastors, including one Negro church leader, were 
contacted with respect to this particular program; and two of the local 
churches, with their ministers and choirs, have participated in two 
separate pilot programs on Times-Picayune's closed circuit television 
facilities. Religious Art (8:15 to 8:30 a.m., Sunday) - live program to 
be presented by Dr. Alfred Moir, Art Historian and instructor at Sophie 
Newcomb College, showing color film and slides of religious art through- 
out the world. 


_[.6300, 4896, 7213] 
; Agr iculture. ‘° Programs of this type proposed: b 
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Picayune total four hours weekly (two hours in color), all live sustain- 
ing divided among four programs: Two daily farm programs will be 
broadcast: It's Good to Know (7:15 to 7:30 a.m., Monday through Fri- 
day) - a farm weather and marketing news program, which would in- 
corporate color film or slide material wherever available; and the other, 
For the Farmer (12:20 to 12:30 p.m., Monday through Saturday) - a live 
colorcast of informal dairy and agricultural developments and techniques 
for farmers and dairymen, presented with visual aids, : both from out- 
side sources and the station's own art and photography department. This 
series will be produced in cooperation with the State University Exten- 
sion Service with the participation of the County Agent and Home Demon- 
stration Agents for the parish. Two other agricultural programs will be 
produced on Saturday morning. One of these is Farm Show (7:15 to 8:00 
a.m.) - a program of farm news activities, weather information, mar- 
ket data, with USDA film shown and color film and slides used wherever 
feasible. The other Saturday program - Voice of 4-H Club (10:00 to 
11:00 a. m.) - a colorcast for farm youth organizations with a different 
club and parish to be presented each week. The program is based upon 


~-— 


‘ the Times~-Picayune's contest for farm youth in the area and, as such, 
will include participation of both white and negro groups. Out-of-studio 
activities would be presented by color film and slide inserts as appro- 
priate. The associate editor of the State Extension Service, the State 
Agricultural District Supervisor, and the agricultural and home demon- 
stration agents of the 4-H Club from Livingston Parish, participated 
; in a pilot closed circuit television production of this program in 
a the WTPS studio, which included an actual demonstration in poultry 
care, as well as film sequences taken on the farm. Additional agricul- 
tural information by the State University Extension Service would be e 
: telecast to the farm population regularly from the campus on a portion Sh 
eth of the Sunday afternoon educational program. To insure accomplish- 
a 4 panto his schedule of programs and assistance to participating or- # 
a _@anizations nef fftvidals where needed, Dlinee-Fieanes D: sek 6. 
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| to employ a full-time avoitultura’ specialist. 
73. Educational. Ten live programs of this category 3/ are pro- - 


posed by Times-Picayune, plus two color film programs. Included are 


three live colorcasts totalling one hour. Those participating in the 
production of educational programs will receive assistance from a staff 
- specialist in education who will be employed. 

(a) The live educational programs are as follows: Kindergarten 
of the Air (8:45 to 9:00 a.m., Monday through Friday) - a program to 
instruct and entertain pre-school children and their mothers, to be 
produced in conjunction with the Sophie Newcomb College Nursery 
School, The president of the college and the director of the school 
participated in the development of the program, and the two personally 
participated in a closed circuit television pilot production of this pro- 
gram. Motion picture film was used in this production which had been 

taken by Times-Picayune television staff at the school. 


37/ Educational programs proposed for television shows a great in- 
_ crease over the educational programs of Station WTPS (6. 9% compared 
to 0. 8%) for the 1953 composite week. 


[6301, 4897, 7214] 

A local actress, currently working in television, has agreed to parti- 

_ cipate in the program as staff director. Teen-Town (5:00 to 5:30 p.m., 
Saturday) - a program by and for junior and senior high school students, 
showing school activities, to be produced and presented by the students 
with regularly assigned Times-Picayune staff assistance. This program 
_ would be produced every fifth week by Negro students. The city super- 
_intendent of schools and the president of city PTA have agreed to cooper- 
ate with respect to this program. Tulane Educational Workshop (3:30 
tea: 00 p.m., Monday through Friday) and Broader Horizons (3:30 to 
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tion w g Tulane University. A Times-Picayune staff pfeduce a 
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departments of the University in the preparation and presentation of the 
broadcast. A tentative series of programs for this time period has been 
prepared. The Sunday program would be devoted to experimental edu- 
cational programs. Salute to LSU (3:00 to 3:30 p.m., Sunday) - program 
to be produced by remote facilities from the Louisiana State University's 
campus at Baton Rouge, showing the work, instruction and activities of 
the departments located there. To insure adequate assistance to the 
University in the development and production of programs, a permanent 
television producer-director and an assistant will be assigned to this 
program and to NORD in Action. Occasionally the program, or portions 
thereof, may be produced for Times-Picayune on motion picture film 
made on the campus by contract photographers. University representa- 
tives have actually participated in a pilot production of this program, 
featuring activities of the University's speech and drama department, 
shot on the campus by Times-Picayune's television staff photographer 
and film director. What's New in Medicine (1:00 to 1:30 p.m., Sunday) - 
a program presented in cooperation with the medical schools of Louisi- 
ana State University (located in New Orleans) and Tulane University, 
giving to the public research health and medical information. Color film 
and slide inserts would be used where it would clarify understanding of 
information conveyed. The same producer-director would be regularly 
assigned for production of this show and for assistance in its prepara- 
tion. People and Books (1:30 to 2:00 p.m., Sunday) - program of dis- 
cussion, readings, and miniature dramatizations of books conducted 
with the participation of the New Orleans Public Library, the director 
of libraries at Tulane University, The Great Books Foundation, and a 
local little theater group. Art for Everyone (5:00 to 5:30 p.m., Satur- 
day) - live colorcast to familiarize the public with art in its different 
phases, to be produced under the supervision of and with the participa- 
tion 8 2 Alfred Moir, art historian and instructor at Sophie Newcomb 
Co allege _ Dr. Moir has participated in pilot productions of this pro- 

‘ “twety ke (6:15 to 6:30 p.m., Saturday) - a live coloreast 2 x 
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of modern and classical dance forms, featuring on alternate weeks pre- 
teen, teen-age and adult dancers, produced in conjunction with eleven 
local dancing schools. Every fourth week operatic excerpts will be 
produced by local singers and students in cooperation with four local 
schools of voice. Times-Picayune has sought and received direct as- 
surance of participation of a qualified 


[ 6302, 4898, 7215] 

dance director and a qualified singing director for the program, — 
Zoo's Who (12 to 12:15 p.m., Sunday) - live colorcast in which the 
director of the New Orleans Audubon Zoological Park would provide 
information and instruction on natural life by bringing animals to the 
studio where feasible or through film and slide pictures to be taken by 
Times-Picayune staff photographer at the zoo of other animals. Also 
participating would be Dean John H. Stibbs of Tulane University, presi- 
dent of the local Audubon Society, to present similar information about 
bird life. — 38/ 

(b) The educational film programs are: World at Your Door 
(6:30 to 7:00 p.m., Saturday) - a color film program to be produced 
with International House, a local non-profit organization for the promo- 
tion by education of world trade and understanding. Dr. Frank L. 
Keller, an associate professor at Tulane, with a wide background of 
travel in Latin America, has agreed to serve as technical director 
and to make available his collection of 2, 500 color slides of views 
of South America. The program will present local consular officials 
and visitors from Latin American countries to tell about their countries, 
through use of color television film and slides. A pilot production of 


38/ 


this program was presented at Times-Picayune's studios using motion 
picture cameras with color film and with the participation of a Colom- ~ 
bian consular representative and three other seat te ee pt 
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supervision of Dr. Frank L. Keller of Tulane University and presented 
by William Wells, director of the Louisiana State Parks Commission, 
both of whom have agreed to serve in these capacities. — 38/ 
74, News. In its news programs, Times-Picayune proposes to 

devote about six hours of weekly time to locally originated news, stress- 
ing local news and supplementing network news shows. These local news 
programs include a 10-minute daily, except Sunday, live noon news 
colorcast. Except for one film program >” all news programs are 


live, 


38/ Loyola challenges, for the first time in its proposed findings, the 
Classification of the program "Lively Arts" as an educational program, 
on the ground that it would be presented by a commercial school. The 
definition of an educational program promulgated by the Commission ' 
contains no distinction between commercial and noncommercial edu- 
cational organizations, as such. Loyola also challenges in its proposed 
findings, for the first time, Times-Picayune's classification as "edu- 
cational" of two other programs, "Zoo's Who" and "Wonders of Nature, " 
While the classification of these last two programs does appear to be 

on the borderline, all parties were placed on notice of such classifica- 
tion by Times-Picayune when the direct case of that applicant was of- 
fered and no objection was then raised. 


39/ The single film news program is scheduled to precede the Sunday 
noontime news show and is a 15-minute Sunday film review of the past 
week's news from both local and non-local sources. 


[6303, 4899, 7216] | 
though each will include as much color film and slide inserts as would 
be feasible for effective presentation. Locally originated news pro- 
grams would be broadcast four times daily, except Sunday: at sign-on, 
at noon, at 6:00 p.m., and at 10:45 p.m., each show being 15 minutes 
in length, except for the 10-minute noon colorcast. The 7 a.m. sign- 
on weekday news show would provide a television news service not: avail- 
able in New Orleans since the earliest television news now broadcast:is 
eS, Bt: 55a. m. . .- Saturday and Sunday news programs would regularly in- 
er " selads: coed information on available weekend sports ete 
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AP wire service for international, national and local news coverage. 
The news-gathering facilities of applicant's local newspaper publica- 
tions, as well as its photographic facilities for still photographs, would 
also be available to the television station. All news would be edited and 
presented by the television station's news-editor-announcers with photo- 
graphic news material processed by its film department. Times-Picayune 
has arranged with Michael Kirk, proprietor of a local studio, who at 
Times-Picayune's option will either supply the required motion film 
service for local sequences as an independent contractor or become 
employed as a full-time staff cameraman and sell to Times-Picayune 
all necessary equipment. Extensive use of picture and other graphic 
presentation is planned on all of its news programs, 

75. Discussion. Times-Picayune discussion programs described 
elsewhere are: What About This? - found under the category of "Out- 
lying Communities"; and Parlor Panel, found under "civic interest" pro- 
gram discussion. 

76. Talk. Programs in this category, including sports, account 
for 12.4% of the weekly time, nine of which are live. Most of the pro- 
grams proposed by Times-Picayune which come within this group are 
discussed under special classifications. Camera Corner (12:15 to 
12:30 p.m., Sunday) - a live colorcast for amateur and professional 
photographers to show pictures taken by local photographers and to dis- 
cuss methods of taking pictures to obtain the best results. Four local 


camera clubs were contacted in connection with this show. Other live 


programs are: Let's Go Visiting, described under the category "Out- 


lying Communities; What's Cooking, Mirror on the Wall, How To Do 
It, and Grapevine, described under programs of special interest “we 


women; New Orleans a la Mode, and For the Good of the Corgmunity 
‘ Saat sscribed under special "civic interests"; and Aunt Jane's Party, 
described under programs of special interest to youth; Want-Ads of wey 
the Air-{}0:00 to 10380) Bp ™., Sunday) - a colors ya forge Fhose<. 
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advertising. In addition to the foregoing live programs, there is the 
film program, New Orleans on Parade, which is described under pro- 
grams of special "civic interest." , 

- 77. Sports. Times-Picayune's live sports programs include: 
T-P Sports Headlines (10:30 to 10:45 p.m., Monday through Friday) 
which Larry Regan, sportscaster with Station WT PS for the past five 
years, would handle. Two pilot productions of this program were made 
on the 2 


. [6304, 4900, 7217] ; 
. 4 Times-Picayune closed circuit television with three sports celebrities 
interviewed the first time and two, the second time. Another live sports 
program, NORD Show, is described under discussion of programs of 
special interest to youth in the following paragraph. : 

78. Times-Picayune proposes several live programs designed 
for the particular interests of youth, in addition to the educational pro- 
grams previously described. Half of these live programs, totalling 
3-1/2 hours of weekly time, are to be colorcasts. In addition, four 
programs of entertainment film are scheduled totalling 9-3/4 hours of 
time weekly. Live programs not elsewhere described =2 include: 

Aunt Jane's Party (4:00 to 4:15 p.m., Saturday) - an entertainment 
colorcast of a studio birthday party for children under nine years of age 
who request and are selected to attend, to be conducted by a person well 
known to New Orleans children through her Sunday letters in the "Aunt 
Jane" newspaper column. Cowpoke Corral (4:15 to 4:30 p. m., Monday 
through Friday) - a colorcast preceding the daily Western film which 
would feature a cowboy personality as emcee with staff orchestra who 
would invite twelve-year old children to the studio. : 

(a) ‘NORD in Action (12:30 to 4:00 p. m., Saturday) - a program. . 
of remote athletic contests by teams competing in the New Orleans — ol ro 
4Recreation paper Deut sports program, with time’ available we “3 
“ag well as. wie contestants. When outdoor eam sii are i being. 
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held, exhibitions or demonstrations would be shown of the many indi- 
vidual sports encouraged by NORD, as well as programs of cultural 
activities such as music, drama, dancing, etc., and hobbies and handi- 
crafts to be presented remote or as a studio show. The format of 
this program was developed after personal consultation with NORD 
officials and half an hour of this program was actually produced by the 
Times-Picayune television staff on closed circuit television, with the 
personal participation of the director and three other NORD officials. 
A number of motion picture sequences taken by Times-Picayune tele- 
vision staff photographers on location were included in the pilot produc- 
tion. Color film and slide inserts will be used on this program where 
desirable. A Times-Picayune staff producer-director and assistant 
will be assigned full-time to the preparation and production of this pro- 
gram and the Salute to LSU program. 

(o) Amateur Show (2 to 3 p.m., Sunday) - a live colorcast in- 
tended to give amateurs in the area a chance to show their talent, 


40/ Breakfast in New Orleans - a half-hour segment of this Monday 
through Friday show is geared for entertainment of the pre-school 

child as described previously under "Women's Programs." Two pro- 
grams, Bible Class and Songs for the Sabbath, of youth interest and 
student participation of religious content have been previously described 
under that heading. The Voice of 4-H Club as a colorcast designed for 
agricultural youth has been described under the agricultural heading. 


[6305, 4901, 7218] 
under the supervision of a person with experience in producing amateur 
telecast shows. The station's staff orchestra would be used. The pro- 


gram would present talent under the age of eight one week, those = 
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Friday; 9 to 10:00 a.m., Saturday) - a Western film, in color when 
available; Junior Rodeo (8:15 to 8:30 a.m., Saturday) a Western film 
short; Fun House (4:15 to 4:45 p.m., Saturday) - an afternoon comedy 
> or cartoon film program; Adventure Time (5:30 to 6 p. m., daily except 
Sunday) - a film program of action stories. These film programs would 
be previewed and edited by the station's staff to eliminate any sequen-. 
ces undesirable for the young viewer. ! 

79. Programs of special interest to women yomen proposed by Times- 
Picayune account for 9 hours of the weekly time. Nearly half of the 
time (4 hours) will be in color. The programs, 6 in number and all 
live, are: What's Cooking (10:00 to 10:30 a. m., Monday through Fri- | 
day) - a program, in color, of timely information on marketing, food 
preparation and service, with demonstrations, using a kitchen to be in- 
stalled at the studio. The program will be presented by Mrs. Stras- 
burger, former food editor of applicant's Sunday newspaper. Leading 
chefs in the area will be invited to appear for interview from time to 
time. Mirror on the Wall (8:30 to 8:45 a.m., Monday through Friday) - 
a program of health and beauty information with demonstration of suit- 
able physical exercises. How to Do It (4:45 to 5:00 p. m. » Saturday) - 

a program, in color, of discussion and demonstration relating to home 
interior design, decoration and furnishing. This program was developed 
after consultation with the fashion editor of the New Orleans States who 
agreed to advise and assist in the preparation of material for this pro- 
gram, and Ellen Langdon, a local housewife and actress who will emcee 
the program. Grapevine (3:30 to 3:45 p.m., Monday through Friday) - 
a program in color developed after consultation with Ruth Sullivan, a 
daily columnist for the New Orleans States who participated in the devel- 
opment 3 and closed circuit production of the program. Two pilot pro- » 
ductions' f this program were conducted on closed circuit television, 
on ong of which Miss Sullivan discussed community service activities 
Pes with three: leaders of local women's civic organizations. Th er one 
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with Miss Sullivan, the president of a local garden society and a pro- 
fessional fashion model participating. Breakfast in New Orleans (7:30 


~ to 8:30 a.m., Monday through Friday). One-half of this entertainment 


program would be geared to pre-school children and housewives, with 
shopping tips, music, brief news and weather summaries, school in- 

formation, interviews with local civic leaders or chairman of a local 

fund-raising committee, and other information. This program would 

include, as appropriate, color film and slide inserts. The sixth pro- 
gram of special interest to women, Kindergarten of the Air, a color- 

cast, has been previously described under the educational heading. 


[ 6306, 4902, 7219] 

80. Times-Picayune has scheduled one regular half-hour weekly 
program for Negro participation, i.e., Songs for the Sabbath, which 
was previously described under the religious heading. Three programs, 
Teen Town, Amateur Show, and NORD in Action, the first under the 
educational heading above, and the latter two under youth programs, 
are regularly scheduled for participation by Negroes on a rotational 
basis. These three programs aggregate five hours of weekly time, 
which includes a one-hour live colorcast (the Amateur Show) and 3-1/2 
hours of live monochrome telecast with color film and slide inserts 
(the NORD Show). Additional programs, Voice of 4-H Club, Bible Class, 
are scheduled to be made available for Negro participation from time to 
time. The first is a one-hour colorcast described under the agricultural 
heading. Bible Class is a half-hour program and Your Neighbor's Reli- 

on, a one-hour remote described under the religious heading. 

81. Times-Picayune proposes a number of live programs, total- 
ding 7 hours of time weekly, devoted to the civic interests of 4 it applic 
he history of New Orleans, its places of interest, recreational far 
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a live colorcast of places and events of local historical interest to be 
narrated by Charles R. Dufour, a New Orleans States daily columnist 
who is also secretary of the Louisiana Historical Society, and director 
of the Louisiana Landmarks Association. The program format was 
developed after consultation with Mr. Dufour. He and the television 
staff produced a pilot production of the program on closed circuit tele- 
vision. Parlor Panel (9:30 to 10:00 p.m., Friday) -a colorcast ofa 
panel discussion by civic leaders concerned with the particular civic 
question under discussion. The program will also be moderated by 
Mr. Dufour who assisted in development of the pepnoned fonnial. The 
program was tested through a pilot production on closed circuit tele- 
vision in which Mr. Dufour and three officers of local historical organi- 
zations participated. Good of Community (10:15 to 10:30 p.m., Wednes- 
day) - a period reserved for a live colorcast devoted to different civic 
organizations each week. Organizations in the area which will be likely 
participants were contacted by letter to determine their interest and 
applicant expects participation by nearly 300, based on written re- 
sponses received. Similarly, women's civic organizations are given 
the Monday segment of Grapevine, as previously mentioned. New Or- 
leans on Parade (11:00 to 11:15 p.m., Monday through Friday) - a 
program of industrial film available through local industries. In con- 
junction with the film, local industrial problems would be discussed by 
local business executives and labor representatives, appearing in per- 
son. Film sequences of local industries would also be made by staff 
photographers and shown on the program, Your Government (10:30 

to 11:00 a.m., Sunday) - a presentation of films of the activities of 
local, state and federal offices in the area, to be arranged with local 
neprecaalves of such offices who would be invited to appear to dis- 

f past e . government activity in which they are engaged. Color fi 
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(a) Local city recreational facilities would be featured on Zoo's 
Who, described hereinbefore under the educational heading; NORD in 
_ Action, described under youth heading; and regular portions of Break- 
fast in New Orleans pertaining to entertainment features and interviews 
and appearances of civic leaders, as described under women's programs. 
~ Local artistic and cultural facilities, talent and organizations are fea- 
tured on Art for Everyone, Lively Arts and People and Books, described 
above under educational; and On the Square, described under "talks" 
and color discussion. 


41/ 


weekly which are designed specifically to bring about the regular parti- 


82. Times-Picayune proposes to telecast four programs 


cipation of persons and groups from communities outside of Greater New 
Orleans. Three of these programs, totalling two hours of time weekly, 
are live colorcasts. Two programs not heretofore discussed are: Let's 
Go Visiting (7:00 to 7:30 p.m., Tuesday) - a colorcast of a color film 
motion picture and photographic visit to a different community in the 
area each week by a station staff producer-director, writer, and film 
cameramen with community officials, talent, clergy, etc., also appear- 
ing, in the station studios before live cameras. This program is based 
on the story of that name regularly carried in the Dixie Roto, a part 

of the applicant's Sunday paper. Contact was made with the mayors of 

18 communities and on the basis’ of responses received, applicant anti- 
cipates community participation as proposed. =2: 42/ What About This 

(9:30 to 10:00 p.m., Tuesday) - a live colorcast supervised by the 
station's public affairs director, which would present a panel composed 
of pms rotated among over Be editors of newspapers in eile pny 





| 
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and the panel would interview prominent visitors on affairs of interest 
in the area. On the basis of responses received from contacts made 
with these editors, applicant anticipates participation by each. 


83. It is also proposed to telecast on a flexible basis outstanding 
and special events of civic interest via remote pickup whenever they 
are available. This proposal includes special athletic contests, e.g, 
a series of varied athletic events which are promoted by the New Or- 
leans Mid-Winter Association each year during the last two weeks of 
December. 


41/ Two of the programs in this category--Voice of 4-H Club and 
Salute to LSU--are described under the headings of “agricultural” and 
“educational, " respectively. 

42/ An actual demonstration of interest and vavbivipadine in such a pro- 
gram was shown by the mayor of Houma, in Terrebonne Parish, the 
president of the Houma Chamber of Commerce, the principal of Terre- 
bonne High School, the pastor of a Roman Catholic Church in Houma 
and his CYO Girl's Glee Club of over 20 girls, all of whom at Times- 
Picayune's expense came twice to the studios for a pilot production of 
this program on closed circuit television, which included motion pic- 
ture film sequences previously made at Houma. i 
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Color Television 
84. In accord with its belief that actual telecasting of color pro- 
grams is the best way to carry out the intent of the Commission to bring 
-eolor television to the people, Times-Picayune Company has taken steps 
to equip and operate its proposed station for the telecasting of local live 
and film programs in color, as well as available network color programs. 
In January 1954, after the public release of the amendne nt of the Com- 
-mission's Rules to authorize compatible color television, Mr. Healy and 
. other Times-Picayune representatives went to Camden, New Jersey and 
New York City for the purpose of studying equipment, lighting, personnel, 
and facilities, as well as set design, costuming and other operational re- 
quirements for the production of local live and film programs in color. 
These studies of actual color television program productions, from ini- 
tial rehearsal to final production, were made under the guidance of per- 
sonnel in charge of the NBC color television operation and the various 
departments thereof, as well as in consultations with technical and pro- 
duction personnel actually working on the show. As a result of its investi- 
_ gations and observations, Times-Picayune concluded that production of 
local live color programs by a station in New Orleans would be practical 
and proceeded with its plans accordingly. 

85. The Times-Picayune live colorcasting schedule proposes daily 
programs in the mid-morning; at noon and mid-afternoon, with early even- 
ing and late evening programs every day, except Sunday. This schedule 
of live color programming totals 16-3/4 hours, involving 23 programs and 
including at least one in each FCC program classification as to type. This 
local live color proposal represents colorcasting of nearly 39% of the total 
anes live programming of 43- 1/2 hours proposed by ee ag 





on Saturday.; gad Sunday evenings, as well as a half-hour pi 
7 carly Sanday for segs aie hours of color film proj ra 






[6309. 4905, 7222] 


289 


86. Programs proposed to be regularly telecast in color, include: 
Amateur Show, Cowpoke Corral and Aunt Jane's Party, discussed under 
programs of interest to youth. Art for Everyone and Want Ads of the Air, 
discussed under the "talk" category, and Voice of 4-H Clubs, discussed 
under agriculture. Camera Corner, discussed under "talk" category, is 
a show of special interest to color photographers. Sing for Your Supper- 
a Monday through Friday early evening program, discussed under enter- 
tainment category, was produced on Times-Picayune closed circuit in 
monochrome before it was proposed as a colorcast, with the actual parti- 
cipation of a local professional band of four musicians and vocalists. 

On the Square - a Thursday evening program, discussed under entertain- 
ment. As in the preceding program, color affects would be provided. 
From time to time the entire program would be devoted to local community 
theater productions. A pilot program was produced on 

[6309, 4905, 7222] , 
closed circuit before it was selected as a colorcast and six different 
entertainers actually participated in the closed circuit production. New 
Orleans Jazz - a program, on Saturday evening, of Dixieland Jaze by dca 
and visiting professional jazz bands, discussed under entertainment. 
What's Cooking - cooking show produced five mornings a week (Monday 
through Friday); How To Do It - a 15-minute Saturday afternoon program; 
and Grapevine - a 15-minute afternoon program (five times a week), are 
colorcasts discussed under programs’ of special interest to women. Farm 
Show and Religious Art - programs discussed under agriculture and religion, 
respectively - are monochrome live with color film and slide inserts. Bon 
Jour to Tour - a Sunday evening program of color travel film, fieeueced 


under entertainment. Local travel clubs would be asked to sors with 
: . gsig: 


roposes to 
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| conception to the NBC Network series subsequently devloped and now 
known as "spectaculars." The four programs to be presented would in- 
clude a program of classical and modern dance, an opera, a drama, and 
musical comedy or light opera. Special events scheduled in the com- 

munity throughout the year would also be colorcast where feasible. 
| 88. Times-Picayune staff which has been engaged in the prepara- 
_ tion and prosecution of the television application and in the closed circuit 
demonstrations has included such full-time employees as: a producer- 
director; continuity writers; a television chief engineer; two television 
cameramen; floor man; model-secretary; plus the proposed executive in 
charge of television production and programming, the manager of radio 
Station WIPS, and a part-time scenic advisor. _ 

| 89. In addition to equipment for monochrome operation, Times- 
_ Picayune will install two live color camera chains, two color film camera 
chains, and one color slide projection chain, together with equipment for 
- transmitting in color such colorcasts as the network makes available. 
_ Use of the live color cameras in any of the three Times-Picayune studios 
_ is made possible by the provision for installation of cable-patching facili- 
ties in each studio. A complete studio control switching system is pro- 
vided which will permit switching between the two live color cameras. 
Camera controls for live, as well as film and slide color cameras, will 
also be located in master control. The switching systems in master con- 
trol and the two studio control rooms will permit their use with any of the 
color cameras and the use of the’cameras in any studio. Two color film 
projectors are also proposed: A lighting facilities plan is proposed to 

: provide additional lighting for color telecasting in at least two of the 
studios. The plan was recommended by a lighting expert who was employed 
108 = purpose and — has had considerable television es erence 
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personnel would be provided to produce not only the live color programs 
but also the remaining monochrome programs. Fifteen additional em- 
ployees were provided for, of which eleven were technical personnel, 
Four cameramen, four video men (one for each camera control) and 

two audio men were added to provide two additional camera crews. An 
additional video man for extra time assignments was also provided. 

Four employees were added to the program production department, i.@., 
two additional lighting technicians needed to set the lights and operate 
light controls for colorcasting; one wardrobe mistress to insure correct 
colors in costume selection; and one makeup artist to apply proper make- 
up for persons appearing before the color cameras. : 

Studio Facilities and Equipment. 

91. Times-Picayune's studios will be located in downtown New 
Orleans at a site easily accessible by public and private transportation. 
The site has frontage on a New Orleans main business thoroughfare and 
runs for the length of the block along another two-way street. Parking 
space for 36 cars has beenprovided. A new building will be constructed. 

92. This applicant proposes three separate adjoining studios, 
totalling 7,375 square feet in area, under one roof, each studio being 
isolated through a flexible control room arrangement with appropriate 
soundproofing. Separate rehearsals may be carried out in two studios 
while a live program is on the air. These three studios and facilities 
are utilized and required to rehearse and produce the ‘Sunday program 
schedule in which Times-Picayune has scheduled 6-3/4 hours of ‘local 
live programming in the 8-hour period of program service from 8:00 
a.m. to 4:00 p.m. when network service begins. A lighting *3/ engi- 
neers sooth, located on the second floor between and overlooking Studios 
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room to a maximum height of 8 feet. The studios are arranged in such 
a way that visibility is provided from master control into each studio 
and each studio control and, in turn, from studio controls into the three 

_ studios. Ceiling heights of 27 feet are provided in the studio building 
which will permit installation of lighting grids and catwalks 6 feet below 

"the ceiling to enable lighting engineers to walk freely in setting the light- 
ing for colorcasting. Overhead lights at this height above the studio 
working area will also avoid overheating such areas and facilitate vent- 
ing of heat. Times-Picayune proposes an all-incandescent lighting 

system which will provide light levels of 125-foot candles for mono- 

chrome telecasting and 350-foot candles for color telecasting, the re- 
quired light levels according to the opinion of a television lighting ex- 
pert on behalf of Times-Picayune. This witness also stated without 
contradiction that fluorescent light sources cannot be used for color 
telecasting. 


43/ Lighting equipment is listed, separately, for Studios A, B and C. 


[6311, 4907, 7224] 

93. The Times-Picayune proposes RCA equipment sufficient to 
handle monochrome and color operation. Four complete live monochrome 
camera chains and two complete live color chains will be provided, as 
well as film and slide chains; there will be three complete sets of video 
switching equipment, adapted for use in both monochrome and color. 
For remote operation a two-camera set of field equipment (presently 
owned by the company) will be used in a suitable vehicle with an RCA 
microwave system for relay directly to the studios. The compe e 
monochorme and a: equipment will be sufficient to berm A. 
ee mit diversion of equipment. (See also : . 


80 Soi eaeriston equipment. ) 
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and interchanged, easily packed and stored, and used for all kinds of 
programs. The system generally includes framed scenery, such as flats; 
scenery to provide variety of architectural trim and detail for interiors 
as well as exteriors; and, lastly, unframed scenery, such as curtains, 
drapes, etc. Special scenery will also be prepared as required. In 
addition to the foregoing, scenery or setting designs were developed for 
all programs (except two news programs) to be produced before live color 
cameras, as well as seven monochrome programs; and scale models in. 
color of these designs were constructed. Each design was further tested 
for color adaptability by the taking of color photographs in the case of | 
settings for color programs, and for monochrome mdapty tality by live — 
television camera on a closed circuit. 

95. Noe and Company concedes the ability of Times- -Picayune to 
obtain the necessary technical equipment and considers the studio facili- 
ties proposed to be adequate, and urges that no spplicant is superior in 
this respect. 
Staffing : 
_ 96. The staff 4/ of the television station proposed by Times- 
Picayune will be headed by a general executive, George W. Healy, an 
officer and director of the corporation, whose background and partici- 
pation have heretofore been discussed. Other persons who have been 
employed by Times-Picayune in connection with the preparation and 
development of its television proposal, including the closed circuit demon- 
strations, will be hereinafter discussed: 

97. Assignment schedules for technical and programming person- 
nel have been prepared for each hour of the week. 

‘@) These assignment schedules show that two camera crews, 

ting | o two cameramen, one video technician, one audio technician, 
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- one producer-director and one floor director, will be on duty at all 
times during each broadcast day, along with one projectionist, one 
master control operator, and one transmitter engineer. During live 
color programs, an additional video technician will be on duty (or one 
video technician for each live'color camera). Personnel has been 
scheduled for duty at least one hour before air time. This one hour 

is to be used for camera and transmitter warm-up and adjustments. 

| The second camera crew will permit rehearsal and airing of a program 
by the same crew, even when live programs are scheduled back-to-back. 
Times-Picayune admits that personnel on some live shows could double 
up on duties but urges that some part of the operation would suffer ne- 
glect and the end product of the television picture and sound would not ° 
be of the highest quality as a result. 

(b) A master control operator (sometimes called technical di- 
rector) will be on duty at all times, fromone hour before sign-on until 
fifteen minutes after sign-off, for the purpose of directing or channeling 
all video or audio input sources to the transmitter and to direct or | 
switch all program sources when the control rooms are unmanned. 

He will also be responsible for the shading of black and white film con- 
trols and for the color film controls, but he will not be responsible for 
the video controls of the four black and white, and the two live color 
cameras. wi 

(c) Times-Picayune's personnel assignment schedules also con- 
template that personnel will have time to arrive at remote site, set 
up and warm equipment and make pre-program tests. A remote crew 


will L COusiet of two cameramen, one video technician, one audio tech-_ 
‘fan, to which the Rroduction department has assigned a prodicer- . 
-director, and one announcer. These crews will 
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98. Four script writers are provided to handle the proposed 
43-1/2 hours of local live programming plus normal duties of writing 
continuity for announcements and promotion matter. Six floor directors 
(one for each camera crew) are proposed for the production of its local 
live programs. Six producer~directors are proposed. Based on a 40- 
hour week, this would provide 240 man-hours per week to accomplish 
rehearsal and production of the Times-Picayune local live programming 
schedules. Four employees are proposed for the film department to re- 
ceive, screen, edit and ship film to be used in the approximately 20 
hours per week of film programs which it proposes to broadcast. 

99. Times-Picayune has included as a part of its plans for pro- 
ducing each program involving participation of community or non-profit 
service organizations, a provision for employment of staff specialists 
in each major area, who will be available to the organization for direct 
assistance in program production. Facilities of the art, | photography 
(for color and monochrome slides and motion picture film), continuity 
and other station departments, both in staff personnel and 
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equipment, have likewise been planned to be available for direct assis- 
tance to agencies, participating in program production. | 

100. Among the personnel employed by Times-Picayune in con- 
nection with its television proposal are the persons whose experience 
and background are hereinafter discussed. : | 

(a) Frank M. Taylor, who will serve in an executive capacity 
with the proposed television station, was employed in early September 
1953 to act as an advisor and consultant to Times-Picayune in the prepa- 
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WAFM-TV (now WABT-TV), operating on Channel 13 in Birmingham, 
Alabama. From September 1, 1949 (which was two months after this 
station went on the air) until April 1952, when he resigned to go into 
the agency advertising business, he was associated in the development 
of facilities and program production of Station WABT-TV. During such 
period he served in many capacities in the station and thereby gained 
wide experience in the operation of a television station. In addition to 
the sale of time, both local and national, and the production of live 
and film shows, he also served as manager of operations of the station. 

(b) Henry F. Wehrmann, a native of New Orleans and a graduate 
of Tulane University, has been employed by the Times-Picayune since 
October 1934, first as a purchasing agent. He has been general mana- 
ger of its radio properties since their establishment in 1946. Mr. Wehr- 
mann participated in the purchasing and installation of equipment, de- 
sign of facilities, recruiting of personnel, and the closed circuit train- 
ing of personnel for the proposed television station and would serve as 
operations manager of the proposed television station. 

(c) Claude Maenza has been employed by the Times-Picayune: since 
October 12, 1953 as television supervisor or chief engineer of the tele- 
vision production school. He began his work in radio in 1935 and re- 
mained in the employ of radiobroadcasting stations, serving in tech- 
nical capacities, except for the period 1942-47, which he spent in radio 
and radar work with shipbuilding and aircraft concerns and radio ser- 
vice business. In 1947 he returned to radio broadcasting work with 
Station WERC in Birmingham, where he remained until September 
1950, when he transferred to the WBRC television station and assumed 
duties as a transmitter technician and film projectionist. In August 


| , ne he was placed in ncharge of a camera chain and studio control and 


| fn all maintenange work. He remained with Station WBRC-TV 
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(dq) Louis A. Peneguy, Jr. studied for two years at George 
Washington University as an advertising major. He was employed by 
radio Station WARD in Johnstown, Pennsylvania for two years as con- 
tinuity director, for one year as promotion manager and one year as 
program director : 


[ 6314, 4910, 1227 | 7 
of the AM and FM stations. He later was employed — Station WJAC-TV 
in Johnstown for one year as continuity director and assistant in pro- 
gramming. He has also served as instructor in radio and television 
schools and been employed as assistant manager of radio Station WRAP 
in Norfolk, Virginia. He returned to New Orleans as continuity direc- 
tor of Station WBOK and was thereafter, in October 19 53, employed 
Times-Picayune to act as chief of continuity of the television produc- 
tion school. 

(e) George W. Hendrickson, an associate professor of theater 
at Tulane University, was employed by Times-Picayune as art director 
for its television staff. Mr. Hendrickson has had education and experi- 
ence as a scenic artist and designer, including (during his nearly ten 
years of residence in New Orleans) scenic art and design work with 
television Station WDSU-TV, the New Orleans Opera Association, and 
several local dramatic groups. He designed for Times-Picayune the 
system of basic scenery and sets discussed in paragraph 94, 

101. Noe and Company admits that Times-Picayune plans for 
management and staff are adequate for the purpose of its application, 
but urges that no applicant is superior on this point. | 

101-A. As pointed out by Loyola in its proposed findings, Times- 
Picaymne, made extensive and substantial changes in its proposal at. the 
time of “ihe ‘color amendment, These changes inelude greater prepara- 

| > tion and resultant showing of plans for sets and: ‘scenery, additional ae 
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44-a/ 





questioned. Loyola makes the comparison for the purpose of 

showing alleged inadequacies in the original monochrome preparation 

by Times-Picayune. In this connection, it is noted that counsel agreed Y 
that the McFarland data and exchange material might be used 





44-a/ The applicants requested and were given equal opportunity to 
amend their applications with respect to color telecasting and to reflect 
its resulting impact upon their proposals. This was due to the fact that 
the Commission amended its rules to provide for compatible color trans- 
mission, effective in January 1954. 
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as an admission against interest against the party who filed or exchanged 
the material. (The monochrome material was exchanged in December 
1953 and the color amendment material was exchanged in February 
1954.) In this connection, it is noted that at the time Loyola amended 
its application to reflect its color television proposal, it also replaced 
a switching system previously proposed by it, substituting a more flexi- 
ble system. 
Closed Circuit Operations 

102. Times-Picayune has engaged in an extensive closed circuit 

program, both to test proposed programs and to train its personnel. 
This is an integral part of the Times-Picayune television program ser- 
vice proposal and development and it is planned to continue. As else- 
where noted, Times-Picayune has used its closed circuit television 
operation to test a number of its proposed programs in each classifica- 
tion by actually producing them before the closed circuit television cam- 
eras with the actual participation of the persons and civic organizations 
tres are to participate on a regular basis in actual programming over 

Fa levision seen closed circuit television facilities in this 
eiwe if Supervised by Frank M. Taylor.) One ofthe +... 
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employed; and on October 24, 1953 the first two of 16 productions in- 
volving 15 programs were produced. After preliminary preparation in 
which conferences with participants were held, scripts and continuity 
were written, props and sets were made, film sequences on location 
were made for out-of-studio material, art work and slides were pre- 
pared and rehearsals were held, the programs were actually produced 
before the closed circuit television cameras and kinescope 45/ recorded. 
In the case of colorcasts, four programs were actually produced on color 
film with motion picture cameras. A mock remote by closed circuit 
television was also produced, 


45/ A method was devised for making kinescope recdediags of these 
productions in order to facilitate subsequent evaluation and critical 
review for both staff and participating talent and civic organizations. 
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103. The closed circuit television operations of this applicant 
have, in addition to actual testing of programs and indicating the extent 
of cooperation to be expected from participating civic organizations and 
talent, served two other purposes. One of these purposes was the train- 
ing of a nucleus of its production and technical staff personnel in the 
production of proposed Times-Picayune programming and in the tech- 
niques of television production. Another development of the closed 
circuit television operation was its utilization as a community service 
in providing an introductory course of instruction in television produc- 
tion. This course which was offered by Tulane University, in conjunc- 
tion with Times-Picayune, as part of the University's spring semester 
schedule, was established after conferences with Dean Dyer of Tulane 
University College, Mr. Healy, and other Ti es- Picayune staff mem- 
bers. Instruction began on February 23rd wi + 95 cnn enrol. = 
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pie 


. promoting the community service objectives of their organizations. 
| By the time the Times-Picayune exhibits for the hearing were prepared, 
seven weeks of instruction (half of the course) had been completed with 
attendance averaging over 75 persons per week. The enrollment of 
students included persons associated with the Greater New Orleans 
Educational Television Foundation, Tulane University, Louisiana State 
University, and other community service and governmental organiza- 
tions, as well as Times-Picayune non-television staff employees. 
_ Newspaper Operation 
| 104. Prior to 1933, there were four daily newspapers in New 
Orleans published under three separate ownerships: The Times-Picayune 
- Publishing Company published a morning and Sunday paper; The Item 
Company published a morning, evening and Sunday paper; and The Daily 
States Publishing Company published an evening and Sunday paper. In 
1933, the Times-Picayune purchased the Daily States Publishing Com- 
pany and since then there has been a complete unification of the produc- 
tion, business and financial departments of the newspapers, with the 





Times-Picayune Publishing Company = now publishing a morning edi- - 
tion, an evening edition and a combined edition on Sunday. In 1941, The 











Item Company discontinued the publication of its morning newspaper. 
Circulation figures for these publications, based on Audit Bureau of 
Circulation reports for 1953, are 175, 558 copies for the daily morning 
edition (The Times-Picayune), 97, 552 copies for the daily evening edi- 
tion (The New Orleans States), and 279, 946 copies for the combined 
Sunday edition. The competing daily newspaper, The New Orleans Item, 
has a circulation of 104, 872 daily copies and 108, 718 copies on Sunday. 
No edition of The Item is published on Saturday. 
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The Times-Picayune morning newspaper has a substantial circulation 
in areas of Louisiana outside of New Orleans, as far north as Alexan- 
dria, and newsstand circulation in the larger cities farther north, such 
as Monroe and Shreveport. It also has substantial circulation in 
southern Mississippi, around Gulfport and Biloxi, and somewhat less 
circulation in southern Alabama, around Mobile. 

105. The Times-Picayune Company sells its classified and gen- 
eral display advertising =”! on a compulsory unit basis covering all edi- 
tions of its two newspapers. The copy in all editions must be identical. 
The policy with respect to requiring purchase of classified advertising 
in all editions was begun in 1935. It was applied to general advertising 
in 1940 in a bracket of 25, 000 lines or more; but between open and 
10, 000 lines, it was optional until 1950, when the option was removed. 
This policy does not apply to retail display advertising which may be 
purchased in any edition of either paper. In The Times-Picayune Pub- 
lishing Co. vs. United States, 345 U.S. 594 (1953), the Court upheld 
as lawful the unit advertising arrangement of Times-Picayune. The 



















Times-Picayune Company has no contracts in use for the sale of adver- 
tising space in the newspapers published by it which are “tying” con- 
tracts, within the meaning of that term as used in The Times-Picayune 
Company case, supra. Likewise, there are no contracts which provide 
for joint newspaper and radio advertising in the newspapers published 
by The Times-Picayune Publishing Company and on radio Station WTPS. 
106. The programs of the various radio and television stations in 
New Orleans are published in the newspapers of Times-Picayune without 
charge. An advertising slug for Station WTPS is also carried as a 
“fitlor' at the bottom of the logs. The text af: 
"Tune to WTPS" and at other times, "For 's nett 
cacy take: a = WTPS - 940." The nPmSDeHeT g ss do’ 
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47/ Classified advertising in the Times-Picayune (both morning and 
Sunday) has increased from 6, 857, 769 in 1951 to 7, 677, 135; classified 
advertising in The States has ‘increased from 4, 807, 453 lines in 1951 

to 5, 326, 047 lines in 1953; the classified advertising of the other daily 
newspaper in New Orleans, The Item, has decreased from 2, 379, 967 
lines in 1951 to 2,170, 387 lines in 1953. The total combined general 
display advertising lineage in The Times-Picayune (morning and Sunday) 
and The States for 1951 was 6, 893, 989 and for 1953 was 6, 626, 913 
lines, as compared to 2, 379, 874 and 2, 003, 838 for the respective years 
in The Item. The latter figures, it is said, do not include the Sunday ~ 
edition lineage for The Item. | It is noted that those figures show a 
decrease for both groups in general display advertising. Mr. Tims 
estimated that approximately two-thirds of the revenues of the company 
are derived from all advertising and one-third from circulation of the 
newspapers. 
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106a. During 1948, The Times-Picayune Publishing Company was 
granted a construction permit for a television station to be operated on 
Channel 7 in New Orleans. In February 1949 (BMPCT-466), the com- 
pany sought an additional extension of time for completing construction 
and its application for extension of time was set for hearing. Prior to 
the date scheduled for the hearing, Times-Picayune, over the signa- 
ture of John F. Tims, Jr., then vice president and business manager, 
sought dismissal of its application, stating that it had "concluded that in 
the light of present and probable national economic trends and the seri- 
ous and fundamental uncertainties confronting the television broadcast- 
ing art, including those dealt with in the Commission's recent notice 
of further proposed rule making and television allocations, it would be 
impractical -°/- to construct a television station in New Orleans at this 
ne." Thereafter, on August 4, 1949, the Commission informed The 
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James A. Noe and Company | 
107. James A. Noe and Company is a partnership,. formed in 
October 1953 shortly before the designation of these applications for 
hearing, composed of James A. Noe, 45% interest; Harry Allsman, 
45% interest; Raymond F. Hufft, 5% interest; and James A. Noe, Jr., 
5% interest. The profits and losses of the partnership venture are 
to be shared in the same proportions as the partnership interests. 
The sole purpose of the partnership is to obtain and operate the pro- 
posed television station. The application was originally filed by James 
A. Noe as an individual and he brought the other partners into the enter- 
prise because he thought that working together they could render a bet- 
ter service than he could alone. 49/ | 
108. James A. Noe was born at West Point, Kentucky, Decem- 
ber 21, 1890. He is now, and has been since 1922, a resident of Mon- 
roe, Louisiana. His participation in the civic life of the city of New 
Orleans has included charter membership in International House, an 
honorary membership in the Athletic Club, and several Mardi Gras 
Carnival Club memberships. He has held several state offices, includ- 
ing that of state senator, president pro-tem of the State Senate, Lieu- 
tenant Governor, and Governor of the State of Louisiana, succeeding 
to the latter office upon the death of the elected Governor and serving | 
for several months. 
(a) He entered radio in 1929 as a partner in radio Station KOTN, 
Pine Bluff, Arkansas, in which he still retains a 50% interest. In 1936 
he acquired Station WNOE, New Orleans (then known as Station WBNO), 
- which he still owns. In addition, he is the sole owner of radio Sah 
KNOE in Monroe, Louisiana and of television{station KNOE-T¥i, azo = 
in Monroe. Fai ! % 
¢, ©). ia addition to his radio and televisi sige i 


and gas pusinbss. “He is a 27% partner unite lependent Oil and 
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Company, a 50% partner in the N & W Company, and individually owns 
other real estate, farm and oil and gas properties. He owns no inter- 
est in any newspaper or magazine, moving picture theater, or in any 
medium of mass communication, other than his radio and television 
holdings. He represents that he would devote at least 75% of his time 
and more, if necessary, to personal supervision of the construction 
of the proposed television station at New Orleans, its staffing and opera- 
tion through the first year of operation and, thereafter, would divide 
his time equally between Monroe and New Orleans. Mr. Noe will be 
in direct charge of station policies and planning and supervision of day- 
to-day operations. 


49/ The files and records of James A. Noe and Company are maintained 
in the offices of Station WNOE, located in the St. Charles Hotel, New 
Orleans. 
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(c) The balance sheet submitted by James A. Noe shows that as 
of August 31, 1953, 22/ ne had current assets of $134, 332, including 
$45, 639 cash in the bank; accounts receivable (trade) $61, 728, and 
miscellaneous accounts and notes receivable $26, 964. Current liabili- 
ties total $885, 528 and inc hide notes payable to banks, $781, 645; notes 
payable to others, $29, 820; accounts payable, $17, 923; accrued income 
taxes, $49, 848; and other liabilities, $6,292. In addition to his cur- 
rent assets, Mr. Noe lists other assets totalling about $2, 558, 140, 
composed of mineral interests $1, 500, 000 (cost $120, 137); farm prop- 
erty $393, 000 (cost $205, 970); miscellaneous investments $72, 416; 
ex: c and television #460, woe and other assets $131, 769. His over-all 


= gamely $1, 800, 0G 
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109. Harry Allsman was born in Arkansas in 1898 and is now, 
and has been since 1938 a resident of New Orleans. He began working 
in the oil industry in 1917, as a driller and rig builder in the oil fields 
of Oklahoma. In 1926, he went into business for himself and actively en- 
gaged in the oil drilling and rig building business in Texas from 1926 
to 1938, when he moved to New Orleans. From 1938 to 1948 he was 
engaged in business in Louisiana under the name of Harry Allsman, 

Inc. , specializing in marine construction, dredging and off-shore con- 
struction of oil well foundations. Owing to a serious illness in 1948, 

he retired from active business operations except for the management 

of his investments. Mr. Allsman was appointed Commissioner of the 
Division of Administration, Office of the Governor, by Honorable Robert 
Kennon, shortly after his inauguration as Governor of Louisiana, and 
has continued in such position to date. In that position his duties include 
responsibility for purchasing supplies for state institutions and agencies, 
determination of certain personnel policies for state employees, and 
assistance in the preparation of the annual budget for the state. Heis 
also a member of the Louisiana State Racing Commission. He spends 
about four days a week in Baton Rouge. Mr. Allsman is a member of the 
New Orleans Athletic Club, the Petroleum Club, and the Jerusalem 
Shrine in New Orleans. 2 

(a) He has had no experience in the management of radio and tele- 
vision stations and will leave the problems of day-to-day operation to 
the general manager of the station and Mr. Noe, Sr. Mr. Allsman pro- 
poses to devote as much as 50% of his time to the business affairs of the 
station, concentrating on construction and financial problems. It is not 
shown how this can be done in view of the engl s claims on his ting 
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(b) The balance sheet of Harry Allsman, as of October 31, 1953, 
shows assets of $582, 573 and liabilities of $49,000. Approximately 
$300, 000 of the assets consists of cash, stocks and bonds. Mr. Alls- 
man's net worth showed no substantial change at the time of the hearing. 
His income after federal taxes was in excess of $10, 000 for 1951; and 
he showed a loss of $3, 000 for 1952. His financial commitments in 
connection with the financing of the proposed station are hereinafter dis- 
cussed. 

110. Raymond F. Hufft was born in New Orleans in 1914 and has 
continued to make the city his home. He attended Louisiana State 
University. From 1936 to 1939 he was employed by the Federal Land 
Bank in New Orleans; from 1939 to January 1941, he was vice president 
and general manager of standard radio Station WNOE. Mr. Hufft entered 
military service in 1941 and rose from the rank of second lieutenant in 
the National Guard to Brigadier General, AUS, Paratroops. In addi- 
tion to routine decorations, he was decorated for gallantry in action 
by the United States, France, Great Britain and Canada; retiring from 
the Army with the rank of Colonel in 1947 with full disability compensa- 
tion for war wounds in action. Between 1947 and 1948 he worked as 
personal assistant to James A. Noe in connection with the latter's radio, 
oil and gas, and other business interests. From June 1948 to May 
1952 he served as Adjutant General of Louisiana and concurrently as 
Director of Selective Service and Director of Civil Defense for the 
State. From July 1952 to March 1953, he was managing director and a 
member of the Board of the Louisiana Purchase Sesquicentennial Cele- 
bration, with headquarters in New Orleans. Since May 1953, he has 

ee? engaged in the insurance business as a member of the partnership 
a Beary and Hufft, in. which he has a 50% interest and to which he de- | 
ig Z his entire ig, Mr. Hufft is a member of the Army and Navy 
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(a) In addition to his experience as vice president and general 
manager of Station WNOE and as assistant to Mr. Noe, he was part 
owner and president of radio Station WTIX in New Orleans from’ 1950 
until 1953 when the station was sold. He presently owns no interest in 
any radio or television facilities or in any newspaper or moving pic- 
ture enterprise. In the event the application of the partnership is 
granted, it is Mr. Hufft's understanding that the day-to-day operation 
of the station will be in charge of the station manager. He expects to 
hold himself "available to my partners and to the general manager for 
consultation regarding the problems of the station at all reasonable 
times, " but will not participate actively in the day-to-day operation of 
the station. He will continue to devote most of his time to his insurance 
business. 3 

(b) The balance sheet of Mr. Hufft shows total assets of 
$29, 750 composed of: Cash, $1, 500; personal property $15, 000; part- 
nership interest in Drury and Hufft Insurance Agency, $12, 500; anda 
claim against a corporation, $750. His liabilities totalled $1, 000, 


leaving 


[6322, 4918, 7235] | 

a net worth of $28, 750, as of that date. By the time of histestimony in 
March 1954, his liabilities had increased by $5, 000 with no increase in 
assets. His financial commitments in connection with the proposed 
television station will be discussed later. : 

111. James A. Noe, Jr. was born in Monroe, Louisiana in 1928. 
He received an LL.B. degree from Louisiana State University and was 
admitted to the Louisiana Bar in August,. ees During summer ae 
tions in 1947 and 1948, and on irregular oc agions at other time Berghe 
worked for radio Station KNOE, Monroe, as 4 pa: t-time news airgun 
Pi: io events announcer. He also served _ — : $i me as a pa ia fe 
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on September 1, 1953, and is engaged in the oil business as a lease 
broker dealing in Louisiana and Mississippi properties. He intends to 
establish his own law office in New Orleans. Young Mr. Noe holds 
membership in two New Orleans Mardi Gras Carnival groups and in the 
New Orleans Athletic Association. If the instant application is granted, 
he expects to devote 25% of his time and more, if necessary, to the 
affairs of the television station and plans to serve the station on a legal 
retainer as its attorney. 

(a) The balance sheet of James A. Noe, Jr., as of September 30 
1953, showed assets totalling $5, 300 and no liabilities. As of the time 
of his testimony on March 22, 1954, Mr. Noe, Jr. stated that he was 
then averaging $400 per month above expenses and had made an invest- 
ment in "royalties" which he estimated to be worth "about $2, 000". 
He also owed $1, 300 on a new automobile in which his equity was $500. 


b 


His financial commitments in connection with the proposed television 
station will be hereinafter discussed. 
Financial Qualification of Noe and Company 

112. The estimated construction costs for the installation of the 
proposed television station of Noe and Company are as follows: 





Transmitter $159, 368 
Antenna system 113, 911 
Frequency and modulation 
monitors 11, 641 
Studio technical 
equipment 326, 507 
Other equipment 89, 122 
Total equipment $700, 549 
Acquisition of land yt 50, 000 
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These figures are those contained in the amendment for ‘color television 
filed February 1, 1954 (dated January 22, 1954) which was introduced in 
evidence as a Noe exhibit. The revised figures in the construction 
estimate reflect the addition of $105, 332 to the cost of studio technical 
equipment necessary for network color telecasts and use of color films 
and slides and a $50, 000 increase in the cost of acquiring or construct- 
ing buildings covers both transmitter and studio buildings. 

113. The financing plan of Noe and Company for the effectuation of 
its proposal is based on a total investment of $1, 200, 000. This con- 
templates an outlay of about $1, 025, 000 for construction costs and a 
"contingency cushion of approximately $175, 000. ''— 51/ While this plan 
(which is that set forth in the amendment filed February 1, 1954, asa 
part of the so-called color amendment to its application) is denominated 
"Supplemental 22/ Financial Plan of James A. Noe and Company, "itis 
in fact the entire present plan; its present financing plan, in the words 
of its counsel, "without qualification. " | 

114. A brief discussion of the earlier (November 3) financing may 


be helpful to an understanding of the present plan. — 52/ The earlier 


nea ae ae On | 

51/ Assuming that funds could be raised as contemplated by the financing 
plan, this amount would be the only funds available for operating capital 
to pay (1) pre-operating expenses not charged to construction costs (such 
as employment and preliminary training of staff, cost of processing 
application, etc. ) and (2) initial operating expenses until payment is re- 
ceived on time sales and revenues balance operating =o as well 
as to meet unforeseen contingencies. 


52/ The Noe and Company application was originally filed by James A. 
Noe as an individual. An amendment was. coe on November 3, 1953,. 
which showed, among other things, the ‘suk pe 
nership as the applicant in lieu of Mr. Noe i ndiv 
plan submitted with the partnership amendm: emi ¢ 
_.. total capitak of $1, 000, 000 would be necessasae an a 
Sof this sum, $500, 000 was to be raised by DeMegaring $250, 000 by ide 
“sbtred equipment purchase credit and $250,-QiErs partnership contri- 
“’Putions. This was'the financial plan, which-wagaee 
" ~when these three 2 applications were designate 
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proceeding and the financial qualifications of Noe and Company spe- 
cifically placed at issue. Since then the construction estimate has been 
increased by reason of the added color equipment and installation. 
Statement of counsel for Noe Company made during cross-examination 
of Mr. Noe, Sr. sheds light on what constitutes the present financing 
plan of that applicant. At transcript page 747-48, the following declara- 
tion of position is found: 


"Mr. Woods: The financial plan of James A. Noe and 
Company is, as stated in page 12 of Volume III [ Noe Exhibit 
Dj of the direct case of James A. Noe and Company [de- 
nominated "Supplemental Financial Plan of James A. Noe 
and Company", which page is an (Continued on following page) 


[6324, 4920, 7237] 
plan was the subject of a letter 22. to the applicant from the Commission 
under date of November 16, 1953, in which the applicant was advised that 
there were major questions with respect to its financial qualifications. 
The letter stated, in pertinent part: 
"A review of this [November 3rd] amendment has raised 
questions concerning the following matters: 
(1) It now appears that total construction costs of 
$870, 217 are to be financed by partnership contributions, 
a bank loan and deferred payment credit. With respect to 
the proposed partnership contributions, it appears that 
- the total commitment of James A. Noe amounts to $125, 000. 
Mr. Noe's balance sheet indicates that he has a negative 
current position of $751, 195 (current liabilities of $885, 528 
less current assets of $134, 331). In the absence of infor- 
mation as to how his other assets can be used as sources 
of funds, the Commission is unable to determine that he is 


his eyeentnes to the partnership. 


_% da available from this source, the: terms of re nent 
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[6325, 4921, 7238] 


and the security for the loan cannot be determined. 

"(3) With respect to your proposed use of deferred pay- 
ment credit, it is noted that you have not submitted a letter 
from an equipment manufacturer, showing amount and terms, 
from which it can be concluded that deferred payment credit 
is available to you. 


| 
| 


(Footnote 52 continued from preceding page) 


52/ exact copy of the finance plan submitted as an amendment to 
the color television amendment at a time, as I ee it, around 
the 1st of February, 1954. 


"Mr. Woods: That is our financing plan without qualifica- 
tions. I reprinted in Volume III at page 10 and 11 the finance 
plan submitted with the first amended application of October 
1953 [filed November 3, 1953 and referred to in this Decision 
as the November 3 amendment ] solely because I thought the 
second document could not be understood, since it referred 
to that first plan, without reference to the first Pian. a 
(underscoring supplied) 


53/ This letter and Noe Company's reply thereto (the — was in the 
form of an amendment to the application) was offered in evidence by 
Times-Picayune. In addition to the financial qualification matter, it 
also contained reference to the location of main studio which is not 
germane to this particular discussion. 


[6325, 4921, 7238] ! 
(4) It appears that your proposed main studio is not 
to be located within the New Orleans city limits. Section 
3. 613(a) of the Commission's Rules requires the main studio 
be located within the community to be served. No showing 
has been made which would warrant a waiver of the a 
ments of Section 3. 613 (a). , 


epeéation meets the’ e- 
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be the subject of inquiry by the Commission at the proposed hear- 

ing. " 
The amendment filed November 30, 1953 in response to the November 
16th letter made no mention of the financial questions other than the RCA 
deferred equipment purchase credit. 

115. It is stated unequivocally in the color (February) amendment 
that: 


"We now base our financing plan on a proposed million 


two hundred thousand dollar total investment. Of this sum, 


$600, 000 will be obtained by borrowing, $300, 000 by deferred 
equipment purchase credit, and the remainder [$300, 000] by 


proportionate partner capital contributions. This will provide 

a contingency cushion of approximately $175, 000. "" (Underscoring 

supplied) 
The proportionate shares of this estimated investment for the proposed 
station which, under the articles of partnership, the partners must in- 
dividually bear are as follows: 


James A. Noe (45%) $540, 000 
Harry Allsman (45%) 540, 000 
Raymond F. Hufft (5%) 60, 000 
James A. Noe, Jr. (5%) 60, 000 

TOTAL $1, 200, 000 


116. An analysis of the proposed financing plan with respect to the cash 
requirements thereof shows that the proportionate individual financial 
commitments, exclusive of any deferred equipment credit, of the indivi- 


dual partners are as follows: 
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[6326, 4922, 7239] | 
Proportionate Financial Commitments 
(Exclusive of deferred equipment credit 


James A. Noe 
45% of $300, 000 (capital contributions) $135, 000 


45% of $600, 000 (partnership loan) 270, 000 
| $405, 000 
Less 45% of paid in capital | 4, 500 
Balance : $400, 500 
Harry Alisman : 
45% of $300, 000 (capital contributions) $135, 000 
45% of $600, 000 (partnership loan) 270, 000 
: $405, 000 
Less 45% of paid in capital | 4, 500 
| 


Balance : $400, 500 
Raymond F. Hufft ! 
5% of $300, 000 (capital contributions) $ 15, 000 


5% of $600, 000 (partnership loan) 30, 000 
| $ 45, 000 
Less 5% of paid in capital | 500 


Balance : $ 44, 500 


James A. Noe, Jr. | 
5% of $300, 000 (capital contributions) $ 15,000 


5% of $600, 000 (partnership loan) 30, 000 









Less 5% of paid in capital 

Balance WEEE oy Sk 
James A. Noe is also committed either to ad Ls . 
meet the $44, 500 remaining commitment of § ae 
- son's note for such funds. This a ce Sher’ 


ee toa total of $450, 000, of which $5 Q Oni e bi 
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of the $300, 000 proposed to be raised by deferred equipment purchase 
credit hereinafter discussed. 
117. The question of the availability of financing from the three 
sources proposed under the financing plan will be discussed separately. 


[6327, 4923, 7240] 
The $600, 000 Loan. 

118. There is no doubt whatever that the borrowing of $600, 000 
(one-half of the proposed investment) by the partnership is an integral 
part of the plan by which it is proposed to raise funds for the construc- 
tion of the proposed television station. In addition to the statement in 
the financing plan, Mr. Noe's testimony in this connection was that: 
"We are going to have to borrow money to put the thing over. "" When 
asked by counsel for the Broadcast Bureau: ‘You expect to--you will 
borrow $600, 000, is that correct?" he replied, "That is right. That 
is, the company, all of us." He was then asked what the applicant would 
do if it did not obtain the loan. This question was objected to by coun- 
sel for another applicant, and during the argument on the objection, 
counsel for Noe and Company stated as previously indicated: "That 
[the February plan] is our financing plan without qualification." 

The objection to the question was then sustained. In order that a loan 
transaction may be consummated, there must be not only a willing bor- 
rower but also a willing lender and the two must also come to such 
terms as rate of interest, time and method of repayment, collateral 
security, etc. Here, nothing definite is shown in the evidence other 
than that there is a willing borrower. The record contains no proba- 
tive evidence of any commitment or arrangement under which the part- 
™ “ageship can borrow this or any amount from a bank or elsewhere. 


ao 
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| 
or ready current money"; and, in addition, to bring to the partnership 
"such additional funds for the conduct of the business of the partner- 
ship as may be deemed by mutual consent of the partners to be neces- 
sary," it also being expressly provided with respect to additional funds, 
"that in all cases each partner shall bring an amount proportionate to 
his respective ownership." (Underscoring added. ) Furthermore, there 
is no commitment by any partner that he will advance in any manner or 
by any means more than his individual proportionate share, except 
Mr. Noe who has agreed to assist his son in museting the latter's obliga- 
tion. | 
(a) The balance sheet of the partnership, James A. Noe and 
Company, as of October 31, 1953, shows current assets (cash in bank) 
of $10, 000, current liabilities (estimated) of $2, 500 and a net worth 
of $7,500. At the time of the hearing, the partnership had expended 
over $5, 000 and had in the bank a little over $4, 700. : The partnership 
had no other assets. It is noted that only $10, 000 of the $20, 000 in 
cash to be "immediately" advanced by the partners had then been paid 
in. | 
[6328, 4924, 7241] | 

(bo) While there is in evidence a balance sheet of Mr. Noe's 
which reflects a net worth of approximately $1, 800, 000, that same 
balance sheet shows that he has a negative current position of about 
$750, 000 (excess of current liabilities over current assets). (See 
paragraph 108(c).) As previously found, in addition to his own com- 
mitment to the partnership, Mr. Noe has agreed to advance (or to en- 
dorse his son's note therefor) the funds 24/ needed to meet the commit- 
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ment of his son. There is no evidence that argangements for.a Ome b y 


Mr. Noe to meet his contribution obligation bate been discus 
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contribution (and that of his son's, as well). He indicated in his written 
testimony that he would sell oil and gas holdings if necessary, but there 
is also reference to the borrowing method. The record shows that he 
already owes almost $900, 000 and there is nothing to show which of 
his assets are already pledged as security for such indebtedness. In 
the event of the sale of any of his mineral properties, the net proceeds 
of any such sale would be reduced by the long term capital gain tax of 
the federal government. Such tax would be substantial in view of the 
fact that the cost of the mineral properties on which a valuation of 

$1, 500, 000 is now placed is shown as $120, 000. 
| (c) Harry Allsman. The balance sheet of Mr. Allsman previously 
referred to shows that he has a net worth of approximately $533, 000, 
of which $63, 340 is cash in bank, $172, 000 is in U. S. Government and 
Louisiana Highway bonds, and $64, 000 in stocks, among other assets. 
His liabilities (all apparently current) total $49,000. (See paragraph 
109(b).) In Mr. Allsman's testimony 2© (written 


54/ James A. Noe stated in his written (direct) testimony that he had 
borrowed and paid back at different times from one bank in Louisiana 
as much as $3, 000, 000 and that with his assets he could "easily finance 
this station, pay out my contributions. ""' During the consideration of an 
objection to this statement, his counsel said that, "Essentially what he 

_ says is, "I will sell some of my oil and gas holdings if necessary to 

_ finance my contribution.’ " Following the statement of the Hearing 

_ Examiner that, "The Commission, when it puts an issue of this kind 

in, expects probative evidence in support of it, " Mr. Woods stated, 

"[ couldn't agree with you more, Madam Examiner, and if I were rely- 
ing on an answer like this in reply to financial qualifications I might just 
as well get out."" When Mr. Noe was on the witness stand several months 
_ later (for cross-examination) he testified that the money "to put the job 
over" would have to be borrowed. 


i B5f _He made no specific reference to the raising of funds necessary to 
“J t his proportionate capital contribution to the partnership, or to . 
orrowing of ae the partnership. 
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| 
of his balance sheet and a statement that there had been no substantial 
change in his financial position since the date of the balance sheet and, 
particularly, no increase in his liabilities. As previously shown in 
paragraph 109(b), Mr. Allsman's over-all financial commitment to 
this enterprise ($540, 000) exceeds his net worth by several thousand 
dollars. 

(ad) Raymond F. Hufft. As previously indicated, Mr. Hufft has 
a net worth of approximately $23,750. Thus, his over-all financial 
obligation to the television enterprise is more than twice his net worth. 
He testified (written direct case) that when James A. Noe discussed the 
television application with him, Mr. Noe also informed him that "it 
would be up to me to finance my own end of the application, as it was 
impossible at that time for him to lend the financial assistance I would 
need." Mr. Hufft then stated that he contacted the Whitney National 
Bank and "made arrangements that if the application was granted for 
the construction of the T-V station, and only if the application was 
granted, the Whitney National Bank would lend me $50, 000, and I in 
turn would more or less put up my stock in the company to guarantee 
this loan." There is in the evidence a letter2°/ to Mr. Hufit from a 
vice president of the Whitney National Bank relative to a $50, 000 loan. 
This letter states that Mr. Hufft has advised the officer of the bank 
who wrote the latter that he (Hufft) is one of a group applying for a tele- 
vision station in New Orleans and that "if the permit is granted, he may 
be called upon to put into the venture up to $50, 000"; and that Hufft 
has "discussed the arrangements with us and we see no reason why, in 
the absence of some change in conditions; he should not be able to make 
those advances, borrowing the funds from us be necessary. " None of 
igus pwvhich 


Leia the terms and conditions, such as tin mi : : 
Ag tate of interest and other relevant factors,. iam: oe 
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the loan even in the event of a grant of the Noe Company application. 
This is not the kind of arrangement required to show the availability 
of a loan in order to meet the burden of proof imposed by the financial 
issue in this proceeding. 

(e) James A. Noe, Jr., as previously indicated; has a net worth 
of about $6, 500; and all, or a very substantial part, of his financial 
commitment, it is proposed, will be assumed by his father either by 
advancement of funds personally or by endorsement of the son's note 
for needed funds. His over-all financial obligation to the television 
enterprise is almost ten times his net worth and he, too, must, per- 
force, rely on resources other than his own to meet his obligation. 


56/ This letter, dated November 3, 1953, was before the Commission 
at the time the financial qualification of this applicant was placed at 
issue. 


[ 6330, 4926, 7243] 

Deferred Equipment Purchase Credit 

120. While it is not necessary to show a binding contract, an 
offer or quotation of credit terms being sufficient, Noe and Company 
made no showing at the hearing with respect to the availability of such 
ereait 22! source other than to reiterate its plan to rely thereupon. 
KFH Co., 9 RR 796a, 799c.: However, one of the other applicants 
(See footnote 53) offered in evidence the amendment to the application 
filed November 30, 1953, in which it is stated that a letter from RCA 
showing that deferred payment credit is available is submitted "here- 
with". The letter attachment to the amendment was not made a part of 
hee exhibit offered in evidence. In the proposed findings of the Broad- 
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121. In summary, the issue with respect to the financial qualifi- 
cation of Noe and Company is not a comparative one but one which re- 
lates to Noe and Company only. Neither is this a proceeding where the 
qualifications of all competing applicants were routinely placed at issue 
without appraisal of the data contained in the applications, as was done 
in some of the early television hearings. Here the financial qualifica- 
tion was placed at issue after full consideration of all such data; and 
after the applicant had been put on specific notice that there were seri- 
ous questions as to the sufficiency of the showing made relative thereto 
and an opportunity afforded to furnish additional information prior to the 
designation for hearing. Although there were representations made that 
additional evidence would be forthcoming at the hearing, the proof at 
the hearing was, in general, a reiteration of the statements already 
made. During the early stages of this hearing, counsel for Noe Com- 
pany stated that, if the hearing was to be held in Washington and not in 
New Orleans, he would want to take depositions on the financial qualifi- 
cation issue. It was then agreed by all other counsel that he could delay. 
his formal notice to take depositions required under the Rules of the 
Commission until a later date and no question of timeliness would be 
raised with respect thereto. No notice to take depositions on the ques- 
tions of financing, or any other subject, was thereafter | Gen by the 
Noe Company. No witness was produced 


57/ It did offer a copy of an RCA broadcast equipment proposal (to 
radio Station WNOE), in which is listed the equipment which the part- 
nership proposed to use prior to the amendment for color equipment. 
This equipment proposal represents an aggregate cost of $619, 755 

and provides for standard cash payment terms within 30 days after 
shipment. The additional cost of network, film and slide color equip- 
ment thereafter proposed under this applicant's color  amendme 
$105, 332. 7 : | , 


ners as individuals or to the partnership as a tol would be available. 
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The burden of proof under this issue was upon Noe and Company, and 
upon Noe and Company alone. As shown by the foregoing findings of 
fact, even assuming that the deferred equipment credit contemplated 
would be available, Noe and Company has not sustained the burden of 
proof imposed upon it to establish its financial qualifications to con- 
struct and operate the proposed television station. 
Radio and Television Interests and Operation 

122. James A. Noe is the only partner in James A. Noe and 
Company who presently has any radio or television holdings. His broad- 
cast interests, radio and television, include a half interest in. AM radio 
Station KOTN, Pine Bluff, Arkansas, 58/ and sole ownership of AM 
radio Stations WNOE, New Orleans and KNOE, Monroe, Louisiana, 
as well as television Station KNOE-TV, also in Monroe. Mr.' Noe takes 
no part in the operation of Station KOTN. 

123. Station WNOE. When Mr. Noe acquired this station (in 
1936) it was operated daytime only, with 100 watts power, on a share- 
time basis. He moved the station from the belfry of the Coliseum 
Place Baptist Church to the St. Charles Hotel, where its studios are 
now located, and installed new equipment, both studio and transmit- 
ter. Changes in the facilities of Station WNOE have been authorized 
from time to time until the station now operates on 1060 kc with 50 kw 
power, daytime, and 5 kw power, nighttime. 59/ The authorization 
to increase the power to 50 kw was received as a result of a compara- 
tive hearing held in 1949. The primary daytime service area of the 
station extends approximately 110 miles from New Orleans to the 
northwest and west in the State of Louisiana and includes 23 parishes 
and portions of 5 additional parishes. 
= <té: 124, Station KNOE. This station went on the air in n 1944, with 
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distance from the perimeter of the Station KNOE primary daytime 
service area to that of Station WNOE is less than 70 miles. 
a i 
58/ Pine Bluff is located approximately 125 miles north of Monroe, 


Louisiana, and Monroe is approximately 220 miles northwest of New 
Orleans. 


59/ The primary service area of Station WNOE during the daytime en- 
compasses approximately 23,400 square miles wherein a population of 
1, 553, 984 persons reside. Its interference-free nighttime service 
area encompasses 1, 260 square miles with a pesiiesan of 708, 567 per- 
sons. 


60/ The primary daytime service area of Station KNOE encompasses 
some 5, 000 square miles wherein a population of en poey 215, 862 
persons (Continued on following page) 


[6332, 4928, 7245] : 

125. Mr. Noe, as heretofore indicated, is also owner and licen- 
see of television Station KNOE-TV, which is authorized to operate on 
Channel 8 at Monroe, Louisiana. This television station began com- 
mercial operation in September 1953. Its Grade A and B contours cover 
almost the entire northeast portion of Louisiana and extend well into 
Arkansas on the north. In the station's advertising it claims coverage 
in a three-state area, namely, Arkansas, Louisiana and Mississippi, 
with 150, 000 receivers therein. At the nearest point, the KNOE-TV 
Grade B contour and that of the proposed WNOE-TV contour are sepa- 
rated by a distance of approximately 100 miles. The Grade B contours 
of both KNOE-TV and the proposed Noe and Company television station 
in New Orleans extend approximately 60 miles in all directions. The 
proposed Noe and Company television station would encompass sub- 
stantially all of the southeast portion of. Louisiana within its propo: 
Grade B contour. . | age eo 

126. Mr. Noe, Sr. testified that he Zz em 80% to § oot ae 
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time in Monroe, but now that the station is in operation he spends less 
time there. As heretofore indicated, he has nothing to do with the opera- 
tion of Station KOTN, but with respect to Stations KNOE, KNOE-TV and 
WNOE, he testified that he "oversees" the programming and that he 
personally originated several public interest programs, such as "Hap- 
piness Exatiange*' and "School Hi-Lites."" Station WNOE, it is said, 
originated the practice of having the congressmen from New Orleans 
read reports to their constituents at regular intervals for broadcast 
over Station WNOE and this practice resulted in the establishment of a 
radio recording room through which many congressmen regularly re- 
ported to their constituents. Station WNOE was among the first stations 
in Louisiana to employ a Negro news commentator to give a regular pro- 
gram on news of special interest to Negroes. The program is carried 
on a commercial basis. Mr. Noe holds a staff meeting with key per- 
sonnel every morning at Monroe; and, when he is not in New Orleans, 
he is in touch with the station manager there by telephone and teletype. 
He is not, however, active in the general programming or in the sales 
work of either of the two standard radio broadcast stations or of the 
television station. He relies chiefly on what he hears and sees over 
his stations for his knowledge of their operations. He does na see the 
program schedules for any of these 


Footnote 60 continued from preceding page. 


60/ reside. Its nighttime interference-free service area embraces an 
area of 440 square miles having a population of 72,107 persons. The 
combined WNOE and KNOE primary daytime service areas encompass 
28, 400 square miles with a population of 1, 769, 846 persons and the 
combined nighttime service areas encompass 1, 700 square miles, hav- 
ane. a population of 780, 674 persons. 
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programs, new accounts, prospects for new accounts, or similar mat- 
ters in any detail. New contracts and new programs for his stations 
are not submitted to him before the programs go on ' air. 
Programming of Noe Stations | 

127. Station WNOE. The renewal application of Station WNOE, 
filed February 1, 1954, shows that for the 1953 composite week, the 
percentages of time devoted to particular types of programs were as 
follows: Entertainment 64%, religion 4. 1%, agriculture . 75%, educa- 
tion 1.6%, news 11.88%, discussion 1.27%, and talks 16.4% During 
the same week, 27% of the time was devoted to network commercial, 
13% to network sustaining, 27% to recorded commercial, 19% to re- 
corded sustaining, 3% to wire commercial, 2% to wire sustaining, 
7% to live commercial, and 2% to live sustaining. Commercial time 
accounted for 64% of the week. The station was on the air for a total 
of 144 hours and broadcast 508 spot announcements and ase 
commercial spots. | 

128. Station KNOE. The renewal application submitted by Sta- 
tion KNOE, in July 1953, showed the following percentages of time 
devoted to the different types of programs, during the composite week 
of 1952: entertainment, 61%; religion, 4. 5%; agriculture, 2.9% edu- 
cation, 1.2%; news, 12.1%; discussion, 2. 2%; talks, 12. 3%; emergency 
appeals and charity drives, 2.4%; and governmental agencies, 1. 4%; 
as to sources of programs, the percentages for the same composite 
week are: network commercial, 29.2%; network sustaining, 13. 8%; 
recorded commercial, 20.2%; recorded sustaining, 11. 9% wire com- 
mercial, 5.1%; wire sustaining, 2.4%; and live commercial, 9.3% 
and live sustaining, 8.1%. Commercial time accounted for 63. 8% 
of the week and sustaining time, 36.2%. The.station was on the Es =a he 
approximately 132 hours. Spot announcements. broadcast ring Ls, 
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totalled 787 and non-commercial spot anna apni 
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direct cases, Station KNOE-TV had not been in operation long enough 
to permit the use of the official FCC composite week. Consequently, 
in order to give a representative program log analysis, dates were 
selected at random to reflect a composite week. The analysis of 
this week showed by program types: entertainment, 65. 8%; religion, 
1. 5%; agriculture, 1.5%; education, 8.2%; news, 4.1%; discussion, 
3.1%; talks, 8.7%, emergency appeals and charity drives, 1.2%; gov- 
ernmental agencies, 2%; and children's programs, 3.9%. The station 
was telecasting programs a total of 85-3/4 hours per week. The pro- 
grams for the same week analyzed as to source discloses that network 
commercial was telecast 34.1% of the total week; network sustaining, 
15.9%; film commercial, 4.6%; film sustaining, 21.1%; wire commer- 
cial, 0.2%; wire sustaining, 1.2%; live commercial, 8. 2%; and live 
sustaining, 14.7% Commercial programs accounted for 47. 1% of the 
weekly time and sustaining programs 52.9%; 197 spot announcements 
and 232 non-commercial spot announcements were carried. 


[6334, 4930, 7247] 

Past Promises and Performances of James A. Noe 

130. Station WNOE. During the course of the comparative hear- 
ing in 1946 which resulted in'a grant of authority to James A. Noe to 
operate Station WNOE with power of 50 kw day, 5 kw night, he made a 
number of representations which are recited in the Commission's 
Decision. 61/ Some of these: representations and the subsequent per- 
formances are set forth below. 


(a) Promise: ‘If I get this 50, 000 watt station, I am going to 
move to New Orleans and live there." (Docket No. 6346, Tr. 62, 13 
pees 104; 3 RR i628) Performance: Mr. Noe still lives in Monroe, but 





existing WNOE ‘stat oF 38, (3 RR 1824) Performance: “The 1954 
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WNOE renewal application showed the total staff (28 at the time of the 
1946 hearing) as 26. In this connection, the general manager Mr. 
Gordon, testified that when the station actually went on the air (in 1950) 
economic conditions had changed; and Noe Company now urges that 
under conditions existing in 1952 and thereafter it would have been 
“economically suicidal to expand the staff." 

(c) Promise: Programs to develop amateur talent would be ex- 
panded by the addition of a weekly broadcast from the Municipal Audi- 
torium (3 RR 1825). Performance: No such programs were put on; it 
was "economically unsound" to use the Municipal Auditorium because 
it would cost WNOE from $350 to $500 per program. The record dis- 
closes only one amateur talent program put on by Station WNOE, a 
weekly Negro amateur hour from Hays Chicken Shack in New Orleans. 

(d) Promise: A studio orchestra would be added to the WNOE 
staff. (3 RR 1825) Performance: WNOE employed one studio musician 
_ who conducted a program which ran for about a year. The records of 
the New Orleans local of the American Federation of Musicians show 
that WNOE paid $837 for "live musicians" in 1952 and paid nothing in 
1953. : 

(e) Promise: "At least three news reporters for local and station- 
wide news" would be added to the WNOE staff. (3 RR 1825) Perfor- 
mance: Only one newsman was added, | 

(f) Promise: Station WNOE would carry educational program- 
ming 7.1% of its broadcast time and would do local live programming 
approximately 24.4% of the time. Commercial programs would occupy 
60. 41% and sustaining 39. 59% of the week. (3 RR 1826) Performance: 
WNOE's composite week for 1950 showed only 2% of the week devoted 
to 3 ee 
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educational programs and 13% to live programs. The 1953 paaeiiis 
week showed live programs for only 9% of the week; educational pro- 
grams 1.6% and agricultural 0. 75%. 

(g) Promise: He would establish studios for educational pro- 
gramming on the Louisiana State University campus at Baton Rouge; 
Performance: No such studios were established. However, a program 
series originated at the studios of the University's radio station, WLSU, 
(by the University staff) was carried on station WNOE for one school 
year, 1950-51. 

(h) It was also developed on cross-examination of Mr. Noe that 
in his 1946 testimony in the comparative proceeding in which Station 
WNOE was authorized to increase its power to 50 kw, Governor Noe 
testified that 15 spot announcements in a 15-minute period would be 
"bad" broadcasting and that he had given instructions "that under no 
circumstances would we carry that many [15] announcements any more." 
(Tr. p. 16, Docket 6346) Healso promised that he would reduce spot 
announcements to not more than five in any one 15-minute period, in- 


cluding station-break announcements, and would eliminate double spot 
announcements. Based upon these representations, the Commission then 
specifically found that: 

"The number of spot announcements would be reduced to not 
more than five in any one 15-minute period, including station 
break announcements, and the practice of using double spots 
would be eliminated." (Decision in re applications of James A. 
Noe and Deep South Broadcasting Corp., 3 RR 1821, 1825. 82 | 

Performance: Station KNOE (also wholly owned by Mr. Noe) subse- 
ooqpently, on three ‘a of the 1953 composite week, broadcast 20 or 








e to make his performance comply with his 
the same as the one he offered in 1946 


in explaining a similar ‘condition on Station WNOE. 
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Television Proposal 3 
131. Noe and Company will follow, generally, the same policies 
for the proposed television station as have been followed in the past by 
the other Noe stations, particularly radio Station WNOE. In 


62/ The Commission's opinion also stated: "We recognize that the 
number of commercial spot announcements broadcast by WNOE in the 
past has been in excess of the number which we consider should be 
broadcast in a well-balanced program schedule. This practice, how- 
ever, would be corrected by the proposal of Mr. Noe in the future 
operation of WNOE to limit the number of commercial pa announce- 
ments. "* (3 RR 1826 c) | 


[6336, 4932, 7249] | 

. developing the program schedule for the television station, it is said 
that heavy reliance was placed on the more than 15 years of experience 
in the operation of Station WNOE in the New Orleans metropolitan area 
and to a lesser extent upon experience which James A. Noe had had in 
the operation of television Station KNOE-TV in Monroe. At the time the 
programs were developed, it was expected that the then general manager 
of Station WNOE, Benton Paschall, would be the general manager — 63/ 
of the proposed television station and he prepared, or directed the 
preparation of, the programming exhibits for this applicant, including 
the description of all of the non-network programs. Mr. Paschall had 
been a resident of New Orleans for about two years. In connection with 
the preparation of the programming a statistical survey of the New Or- 
leans population, market and other data was made by Mr. Paschall, 
He also made contacts with an undetermined, and largely unidentified, 
number of governmental, civic and community organizations and repre- 
sentatives. James A. Noe has also had aba as fromtime; aoe 


132. The program descriptions of f thle Soplicant are short and 
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lack information concerning such matters as sources, format, partici- 
pants, etc., other than in very general and unspecific terms. Descrip- 
tions of proposed programs consist generally of not more than one para- 
graph to a programand many paragraphs consist of only one sentence. 
No information as to sets, scenery, action, personnel or technical as- 
pects for the production of the various programs is found in the evidence. 
The only other material throwing any additional light on the nature of the 
proposed programs is a "Statement of Special Studies Made to Support 
Programming, " which is general and deals largely with the experiences 
of radio Station WNOE. 


63/ In September 1954, Mr. Paschall was succeeded by James Gordon 
as the general manager of Station WNOE and proposed general manager 
of the television station of Noe and Company; and, in April 1955, Mr. 
Gordon ceased to be general manager of Station WNOE and the offer 

of employment as general manager of the proposed television station 
was thereupon withdrawn by Noe and Company. (Order dated May 4, 
1955) 


[6337, 4933, 7250] 
133. Noe and Company proposes to operate 102-1/2 hours per 
week. An analysis of its proposed program schedule in percentages 
shows the following: 


Proposed Programs for Television Station 


Source of Programs 
Network commercial 39. 7% 


Network sustaining 3.9% 
Recorded commercial 9.2% 
Recorded sustaining 1. 5% 
Wire commercial 4, 8% 
27.9% 
13 % 
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Total commercial 81. 7% 
Total sustaining 18. 4% 
Broadcast hours 102-1/2 
Number of spot announcements 416 
Number of non-commercial spot ! 
announcements 179 
Types of Programs | 
Entertainment 70% 
Religious 2.9% 
Agricultural | 2% 
Educational | 5. 6% 
News 6.1% 
Discussion 2. 3% 
Talks (including sports) 11. 1% 


It will be noted that it is represented that 40. 9% of the total broadcast 
week (approximately 42 hours) would be devoted to live telecasts. 
About 11-3/4 hours of local live programs are to be telecast on a 
sustaining basis. This is a very substantial increase over the live 
broadcasts now being carried by Mr. Noe's present stations (WNOE, 
9%; KNOE, 17.4%; and KNOE-TV, 22.9%). During 43. 6% of the week 
(45 hours) network programs will be telecast, and film (recorded) pro- 
grams will occupy 10. 7% of the week (about 11 hours). The proposed 
network program percentage is near the average of the Noe stations 
(WNOE, 40%; KNOE, 43%; and KNOE-TV, 50%). However, the per- 
centage of proposed film (recorded) programs falls far below the per- 
centages for such programs on those stations (WNOE, 46%; KNOE, 
32.1% and KNOE-TV, 25.7%). These factors assume significant im- 
portance when it is remembered Noe senate: aise reliance oe : 
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134. Entertainment. Programs proposed by the Noe Company 
which come within the entertainment category range from classical, 
semi-classical and folk music to amateur shows and cooking programs, 
The programs include: Sunday Symphony (2:30 to 3 p.m., Sunday) - 

a program of classical music, "wherever possible" employing the talents 
of the New Orleans Philharmonic Symphony Orchestra. There is no 
evidence to show that this will be possible. In Gay Paree (1 to 1:30 p. m., 
Tuesdays and Thursdays) - a live studio presentation, using a vocalist 
and small musical unit. A Gal and a Song (6:30 to 6:45 p.m., Monday, 

_ Wednesday and Friday) - a girl vocalist assisted by a small musical 
unit will be featured. The Old Corral (4 to 4:30 p.m., Monday through 
Friday) - folk music which will feature a singing emcee. International 
Rhythms (10:45 to 11:15 p.m., Sunday) - a live presentation of South 
American music from the studios. Relax, Look and Listen (11:15 to 
12 p.m., Monday and Wednesday) ~ described as a live, late evening 
type musical program featuring a pianist, with records, and emanating 
from the studios. The Quarter After Dark (10:30 to 12 midnight, Fri- 
day) - a remote pickup from two entertainment spots in the Vieux Carre 
of New Orleans, plus intermediate Vieux Carre talent shown while the 
mobile unit is changing location. Way Down Yonder (11:15 Saturday to 
1a.m., Sunday) - Saturday night variety show, originating in part from 
the station's studios, with live talent and incorporating band remotes, 
New Orleans Today (9:30 to 10:00 a.m., Monday through Friday) - a live 
participating program including music, with emphasis on news high- 
lights and weather forecasts. WNOE Happiness Exchange (10:00 to 
10:30 a.m., Monday through Friday) - a television counterpart of radio 
Station WNOE's program which, it is said, is based on the premise that 
‘ine listener can ants willing to help another listener in need. Annual 
projects such as the ie E Orphans’ Picnic, Thanksgiving baskets for 
the poor, Christmag:toys: for underprivileged children, etc., will be 
we into the program. Chef yraeess (12:05 to 12:35 p. m. > 
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Monday through Friday) - a live kitchen program, imparting the secrets 
of Creole cooking. Cooking for Career Girls (10:15 to 10:30 p. m. , 
Monday) - a home economist program slanted to the working woman 
who also maintains a home. Talent Showcase (4:15 to 4:30 p.m., Satur- 
day) - will be utilized to present "new faces" to New Orleans television. 
Another program, Teen Talent Time (5:30 to 6 p.m., Monday through 
Thursday) is an amateur program for teen-aged entertainers. Ice Show 
(skating show) (5 to 5:30 p.m. Saturday) - a weekly show featuring 
roller-skating by teen-aged children. It is also indicated that local 
ice shows may be telecast by remote on occasion. Fifteen-minute week- 
ly programs are also scheduled for Jewish Community Center, YWCA, 
and Catholic Youth Organization, In addition to these live entertainment 
shows, four film programs are scheduled. : 

135. Religion. Noe and Company proposes two live religious pro- 
grams and one religious film. Church News and Services (10:00 a. m. 
to 11:30 a.m., Sunday) consists of 1/2 hour of church news from the 


studio and 1 hour of church services by remote, rotated among all 


[6339, 4935, 7252] : 
faiths in the area; and Prayer for the Day, a S-minute daily, except 
Sunday, morning program of prayer by local clergymen, rotated among 
the faiths, are to be presented live. Songs of Faith (12:00 to 12:30 
p.m., Sunday) is a film program of religious music of all faiths. 

136. Agriculture. Noe and Company's agricultural programs 
include Farm Facts (9:30 to 10:00 a. m., Saturday) - a live farm pro- 
gram presented in cooperation with the Louisiana State University's 
Extension Division, the U. S. Department of Agriculture and county 
agents, oie news and demonstrations of interest to the farmgc %. 
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and featuring a staff member as master of ceremonies; and 4-H Club 
News (5:15 to 5:30 p.m., Monday) - to be offered to members of the 
4-H Clubs for news of their activities. In addition to the foregoing live 
programs, a filmed program, Agriculture Hour (12:30 to 1 p.m., Sun- 
day) - presented by means of a film fromthe U.S. Department of Agri- 
culture is proposed. Noe and Company does not propose to have a full- 
time farm director. 

137. Education. This applicant proposes three live educational 
programs. WNOE-TV Hi-Lites (5 to 5:15 p.m., Monday through Fri- 
day) - a television adaptation of the WNOE radio program wherein stu- 
dents of public, private and parochial schools in the area present news 
of school activities; Design for Learning (1 to 2 p.m. Sunday) - to be 
produced in cooperation with Dillard and Tulane Universities, which 
will divide the time equally. No evidence has been submitted of any 
contact made to acquaint these schools of the extent of participation ex- 
pected of them or the ability of each to participate as proposed; Fun 
With Books (5:15 to 5:30 p.m., Thursday) - planned for young listeners 
to be presented in cooperation with the New Orleans Public Library. 
Here again, no evidence has been submitted of any contact made to ac- 
quaint the Library of the extent of the participation in the program pro- 
posed or to determine the Library's willingness to so participate. In 
addition tothe foregoing three live programs, a film program, Our_ 
Latin Neighbors (2 to 2:15 p.m., Sunday) - to be offered in connection 
with the consuls of the Latin American countries. Two other programs 
are listed by Noe and Company under its educational category. These 
are The Handyman (5:30 to 6 p.m., Saturday) - described as an "in- 
struction series concerning home repairs and hobbies"; and A New You 


' sees 30 to 3 p.m., Monday through Friday) - described as a program 
“siidedicated to the ® Wpmen of the house, offering instruction in child care, _ 
"home decorating, 1 






As red speech, personality development, ceramics, 
etc. There is no “ ion of the talent method ‘of production, or source 
of material for this. ‘program. From the sparse description given it 
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_ appears very doubtful that these two last programs come within the 
° scope of the Commission's definition of "educational" programs. How- 
, ever, another program, Campus Chatter, listed under the "Talks" 
= category and described as the "big brother" to WNOE Hi-Lites which is 
: classified as "educational" may very well come within the scope of the 
7 educational definition. 
. [ 6340, 4936, 7253] 
° 138. News. Noe and Company proposes six locally announced 
| news programs. New Orleans Today (9:30 to 10 a.m., Monday through 
: Friday) - a live participating program, including music, but with greater 
emphasis on news highlights and weather forecasts; News Highlights 
7 (12 noon to 12:05 p.m. , Monday through Friday) - a newscast by a staff 
i newsman; What's New in New Orleans (3 to 3:15 p.m. , Monday through 
7 Friday) - a television version of a WNOE radio feature which presents 
- local news and interviews with outstanding personalities; Afternoon News 
(4:10 to 4:15 p.m. , Saturday) - a live newscast; News Man--Weather 
Man (6 to 6:15 p.m. , Monday through Friday) - a nightly live news and 
. | weather broadcast with emphasis on local news and weather predictions 
i | in the television coverage area; and Nightcap News and Sports (10 to 
ee 10:15 p.m., daily)-a program of late news and sports presented from the 
‘ studios. Some of the "live" news programs are undoubtedly "wire," 
= since 4.89% of the total weekly time is devoted to "wire" programs, but 
“ it is impossible to tell from the descriptions of the programs contained 


in the record which programs fall in that category. Ww ashington Feature 
(10:15 to 10:30 p.m. , Sunday) - a film depicting new fevelopminnta in the 
Nation's Capital will also be presented. : 

139. Discussion. Noe and Company proposes seven live PrO- 
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to be presented in cooperation with the New Orleans Chamber of Com- 
merce and dealing with topics of interest to the residents of the area; 
TV Round Table (9:30 to 10:00 p.m., Friday) - a panel type program 
featuring a moderator and participants who will present opposing views 
concerning a current topic; Tuesday Night Book Review (10:15 to 
10:30 p.m. , Tuesday) - to be presented in cooperation with the New 
Orleans Public Library and offering a discussion of new books available 
at the library; YMBC Forum (10:15 to 10:30 p.m. , Wednesday) - a panel 
type program to be presented in cooperation with the city's largest club; 
Let's Talk Music (10:15 to 10:30 p.m. , Thursday) - a discussion of new 
music compositions and review of new recordings of classical and semi- 
classical music; and Women in Business (10:30 to 10:45 p.m. ,. Sunday) - 
to be offered in cooperation with the Business and Professional Women's 
Club of New Orleans and offering news and activities of women who work. 
140. Talk. Eleven programs in this category are proposed by 
Noe and Company: Prep Sports (1:20 to 1:30 p.m. , Saturday) - a weekly 
resume by staff newsmen on sports activities in the public, parochial 
and private schools of New Orleans and the surrounding area and Base- 
ball, Football, Racing (1:30 to 4:00 p.m. , Saturday) - this will be 
reserved primarily for live telecasts of these and other sports events. 
However, Mr. Noe, Sr. admitted under cross-examination that, so far 
as he knew, no arrangements had been made for any of these programs. 
Woman's World (3:15 to 4:00 p.m. , Monday through Friday) - would 
embrace ali subjects of interest to women, fashions, food, 


[6341 , 4937, 7254] 
celebrities, gardening and home cooking, and will be primarily a live 
presentation, although some film would be used. Sports Summary (4:00 
,to 4:10 p.m. » Saturday) - will be devoted to a summary of Saturday 
sports events and a,preview of other week-end | sports and will feature a 
|. Miggt'the People (4:30 to 5:00.p.m-,, Saturday) - inter- 
views of interesting Be people. Expert Opinion (5: 00 to 5:30 p.m., 
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Sunday) - divergent views concerning timely topics to be presented by 
informed individuals. Campus Chatter (5:30 to 6:00 p. m., Friday) - 

a college news program on which representatives of local universities 
will be invited to participate. The program is described as the "Big 
Brother" of the WNOE-TV Hi-lites, described under educational pro- 
grams. Sports-See (6:15 to 6:30 p.m. , Monday through Friday) - will 
feature national and local sports news and interviews with local per- 
sonalities. Goin' Fishin' (10: 15 to 10:30 p.m. , Friday) - a program of 
fishing tips which will also contain last minute information on weather 
conditions for those making week-end fishing plans. Local Boxing 

(10:15 to 11:15 p.m. , Monday) - a remote pickup of local boxing or a 
boxing film telecast from the studio. Local Wrestling (10:30 to 11:15 p.m., 
Wednesday) - similar in content to the preceding program but dealing with 
wrestling. This Week in Sports (11:15 to 12:00 p.m. ; Sunday) - a resume 
of sports activities of the week, local and national, featuring live inter- 
views and commentary with filmed inserts. | 

141. It is noted from the preceding discussion that a 2-1/2 hour 
program on Saturday afternoon for baseball, football and racing; a boxing 
program, one hour on Monday evening; and a wrestling program on Wed- 
nesday evening; in addition to sports reviews, sports news and interviews, 
etc. : 

142. Noe and Company has scheduled a number of programs of 
special interest to children and youths. These programs have already 
been described under other categories. Three (Future Farmers, 4-H 
Clubs and Fun on the e Farm) are described under the agricultural category; 


discussed under the iaeieinend ae a6 fm with Books and 
TV Hi-Lites) are described under educational; and two (Prep Sports: and 
Campus Chatter) are discussed under "Talk." x : See 
143. Noe and “Company proposes sevé ra | live programs specifically 
directed to the interests of women, one of wiifth ffwill have substantial film 
inserts. The live programs proposed are: Chef Francois - a program 
on creole cooking; and Cooking for Career Girls - an evenif eee ? 
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economics show for the working woman who must maintain a home, 
described under "entertainment"; Women in Business - a program 
offering news and activities of women who work in cooperation with the 
Business and Professional Women's Club of New Orleans, though there 
is no indication from any club representative of the extent or basis of 
its participation; and the combination live and film program, Woman's 
World - a program relating to fashions, food, celebrities, gardening 
and homemaking, discussed under "talk." A program on child care, 
home decorating, personality development, ceramics, etc. is discussed 


under "education." 


[ 6342, 4938, 7255] 

144. Noe Company proposes to have regular participation by 
Negroes in its programs. These programs include proposed regular 
participation by a local Negro university in a weekly program, Design 
for Learning, described under the "educational" category. Regular 
participation, twice a week, of a Negro news commentator is also pro- 
posed, but the extent of such participation is nowhere described. 
Occasional programs for or by this race will be also presented in the 
4-H Club, described under "agriculture." One of the religious programs, 
News and Services of Churches, is to be available from time to time for 
use by Negro churches; and Negro ministers will participate occasionally 
in the Sign-On prayer service. 

145. Noe and Company has scheduled several programs which 
may be deemed to have special civic or community interest. These 
programs have already been discussed in foregoing paragraphs. The 
programs, Sunday Symphony, CYO, YWCA, Jewish Center, are found 
under discussion of "entertainment" programs; Chamber of Commerce 
Forum, YMBC Forum, Let's Talk Music, Theater in New Orleans, 








- SwWomen in Business, and Book Review are found under the "discussion" ; 


category; and Meet. the: :People and Expert Opinion; under the "talk" 
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146. Noe and Company proposes three programs, 4-H Club, 





Future Farmers and Fun on the Farm, totalling slightly over one hour's 
weekly time entailing regular participation by persons or groups from 
communities outside Greater New Orleans. Each a ie has been 
discussed under the "agricultural" category. 

147. James A. Noe, the only partner who had  angtiing to do 
with the preparation of the proposed program schedule, demonstrated 
by his testimony under cross-examination that he had very little to do 
with the actual preparation of the proposed programming, even though 
he had stated that he had "directed and supervised" such preparation. 
He said that he was not "well acquainted" or "familiar" with the pro- 
ering He did not know whether the company's representatives 
had actually made contacts with persons or organizations involved in the 
company's proposals. Although Noe and Company have proposed tele- 
vision programs of sports events, such as races, baseball games, and 
football games, 


647, When asked about the company's proposed program, A New You, 
which he said he had discussed with those who prepared the program- 
ming, Mr. Noe was extremely vague and said he did not know the mean- 
ing of some of the terms used in program description. He also knew 
little about a program entitled Our Latin Neighbors, included in the 
partnership's proposals, and admitted that that program had not been 
discussed with or worked on by him when the programming was being 
prepared. With reference to proposed news programs, Mr. Noe was 
unable to say how local news would be obtained or how many persons 
would be employed to take care of it, other than to say that he would do 
whatever was necessary. | 


[ 6343, 4939, 7256] | 
Mr. Noe knew of no plans to obtain permission from the authorities to 
televise these events and stated it would be done "if it was eopeinles cand 
if we got permission and it was sponsored, and we could afford to dé" Ls 
it... . . .%,With regard to football oe he did not have in mind 
whether it might be college or high school gat#€s or others, but stated 
_ that waatever it was, it would not be carried unless it was CS 2% 
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"because it would be entirely too expensive for us to handle it if it 
wasn't." 

148. There is no evidence that the Noe Company has formulated 
plans for the actual production of its programs, as have the other two 
applicants. It shows no rehearsal plans, no scenery or setting plans, 
and its personnel assignments appear, in some instances, to be 
questionable from a practical operating standpoint within the frame- 
work of the programs scheduled. 

Color Television 

149. Noe and Company states that it intends to use network 
color programs when they become available, substituting such programs 
for proposed network programs, in the same proportion of type classif- 
ications. It also proposes the purchase of color television equipment 
which will enable the proposed station to use color moving picture films 
and color slides for spot announcements. However, it takes the position 
that design "difficulties" of film projectors for television color films 
"makes practical programming of color film at the present time un- | 
realistic."' It finds no "unusual technical problems" in connection with 
the use of color slides. No live color programs are proposed by this 
applicant. Its color proposal, made as of January 22, 1954, was pre- 
pared in New Orleans by the chief engineer of radio Station WNOE in 
consultation with James A. Noe and Benton Paschall (then WNOE 
manager) and an RCA sales representative. Four persons©2/ were 
added to the proposed staff under its color proposal. 

150. The Noe Company network color equipment proposed con- 
sists of one color film camera and one color slide chain. No live color 
camera is provided. Provision for only one color film projector would 
preclude uninterrupted projection of more than one reel of color film, 

since a minimum two projectors is required to permit uninterruKed 
“projection during reel changes. > % * , 
| aeey ve *, . oe ‘ 

ese in @ arco or maintenance engineer , a staff artist, a 
script writer and a photographer. 
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Studio Facilities | 

eg 151. The studio site of Noe and Company is in Jefferson 

° Parish, — cl Louisiana, several miles outside of the city of New Orleans 


and on the opposite side of the Mississippi River. There is no direct 
public transportation service between New Orleans and the studio 
location. The nearest public transportation originates on the river bank 
* | opposite New Orleans and consists of four bus runs per day, each way, 
4 over the Belle Chasse Highway, a mile or more from the proposed 
studio location on the Behrman Highway. To reach the studio site by 
automobile from New Orleans requires use of a bridge across the river, 
located some seven miles upstream, or the river ferries which, at peak 
hours, are crowded and have waiting lines. | 

152. Noe and Company urges in its proposed findings that the 
eo designation of its studio site in Jefferson Parish was “through inadvert- 
. 4 ence"; that although such (Jefferson Parish) site was and is available, 
the applicant also held an option on a site in Orleans Parish within the 
city limits of New Orleans. This present position is difficult to under- 
stand in view of the fact that the location of the studio was specifically 
brought to the applicant's attention by the Commission's letter of 
November 16, 1953, which pointed out, among other things, that a 


> | waiver of the rules must be obtained before the Jefferson Parish studio 
» site could be used. At that time Noe Company could have amended its 
. application by the mere filing of an amendment, since the application had 


not then been designated for hearing. However, it chose to make a show- 

ing for a waiver of the Rule, and on November 27, 1953, James A. Noe 

executed an amendment to the application (filed November 30) containing 

| such a showing. That the showing made was acceptable to the Commis- 

> sion is evident from the fact that the question of compliance with oe {3 
. 4 Section 3. seniag he was. not placed at issue in hi hearing. In the Novem- 






satlatis studio site was seutiatia within the clky limits of New Orleans 
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and that public transportation facilities were available at the proposed 
studio [ Jefferson Parish] site. In support of the claim of availability 
of public transportation, he averred that the site is located on New 
Orleans bus route No. 90, approximately 40 minutes or less via bus 
from the center of downtown|New Orleans, and at peak traffic hours bus 
route No. 90 has a bus departing every six minutes; and that by private 
automobile or taxi, it is "an easy 22-minute ride" from the studio to 
downtown New Orleans. These sworn 


66/ On December 25, 1953, Noe Company petitioned for leave to 
amend its application in order to show a studio site in Orleans Parish. 
Denial of the petition was appealed to the Commission en banc, and on 
April 2, 1954, the Commission sustained the denial of the petition. At 
the hearing it was ruled that only evidence relative to the Jefferson 
Parish site was relevant. Noe Company made a tender of proof of 
certain data relative to the Orleans site. 


[6345, 4941, 7258] 
statements are inconsistent with uncontradicted evidence in this record 
in at least two important aspects, namely, (1) availability of public 
transportation facilities to the site, and (2) lack of availability of suitable 
site in New Orleans. According to uncontradicted evidence in this 
record, bus route No. 90 operates in New Orleans on the east (opposite) 
bank of the Mississippi River, does not leave the limits of the city of 
New Orleans and does not cross the Mississippi River; and there is, in 
fact, no public transportation closer than a mile to the site in question. 
On the second point, it is evident that prior to the November 27, 1953 
amendment (namely, on September 23, 1953), James A. Noe acquired 
an option®./ to purchase land which the applicant has clearly demon- 
strated it considers suitable for its studio site, since it sought, un- 
successfully, after commencement of the hearing (by amendment 
proffered with the as for leave to amend dated December 23, 1953) 
to have such location , gepecitied as its studio site.. \ Furthermore, it even 
now urges that such’ site would have been designdted except for "inadvert- 
ence." If this allegation be true, then James A. Noe either lacked - 
i, 
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knowledge— @68/ of the applicant's plans or he knowingly and willfully mis- 
represented material facts to the Commission relative to the availability 


341 


of a studio site located in New Orleans. The evidence also shows, as 
pe hereinabove set forth, that the sworn statements relative to availability 
of public transportation to the Jefferson Parish studio site do not con- 
form to the facts. 
153. The plans for the Noe Company studio building contemplate 
| that it will house WNOE radio facilities, as well as those for television. 
° Basically, the plan for the Noe Company studio includes a provision for 














three studios with arrangements for a control and directing room, so 





that all operators, both engineers and directors, would have full view 
of shows being produced in the various studios. Studio "A (54' x 102') 
has arrangements for audience participation shows with seating for 196 
people. Studio 'B" is 36' x 64' and Studio "C" is 24' x 40' in size. A 


>> ' 

e large AM radio studio (26' x 36') would also be available for simulcast 

° programs. The three television studios have a ceiling height of approxi- 
mately 22 feet, which permits the placement of individual studio controls 
and director controls immediately above the master control room, per- 

. mitting a clear view of the entire studio in which a program is being 
produced. A floating wall between the projector room and the film 
room was designed which can expand or ! 

> | 

. 677 A part of the data comprising the tender of proof by Noe Company 
relative to the Orleans Parish site is an option, dated September 23, 

7 1953, to James A. Noe covering a site in Orleans Perieh proposed for 
studio use. 

mr 68/ A review of the December petition for leave to amend shows that, 

sj while it is stated in such petition that neither counsel nor the consulting 


engineer was aware of the availability or suitability of the ‘New Orleans 
site at the time of the November 3rd amendment, it is nowhere stated 
that the applicant did not have such awareness. 


sag, [ 6346, 4942, 7259] . : 
contract the sizé. ‘oi either room as circumstai¢es require. All studios 
have outside entrances and means of communication or cPenee petwgen 
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each other and from the control room into all studios. In addition to 
the color television film and slide equipment listed in paragraph 150, 
applicant proposes five studio cameras; and two film cameras, two dual 
disc and one Telop slide projectors. An RCA mobile television unit is 
also proposed, together with a microwave relay receiving and trans- 
mitting system. Lighting equipment for studios "A" and "B" is provided. 
Noe and Company's proposed equipment appears to be sufficient to outfit 
only two studio control rooms and one master control room, even though 
it proposes three studios, each having a separate control room. Times- 
Picayune, with a similar equipment list, avoids difficulty by its 
control room arrangements, providing for intervisibility among various 
control rooms and studios. However, it is not entirely clear from the 
evidence that Noe and Company's studio and control arrangements will 
provide the required intervisibility to permit the use of the third studio 
with the presently proposed control equipment. 
Staffing Plans 
154. The management and staffing plans of Noe and Company 
call for a total staff of 69 persons, including the director of engineering, 
who will also serve the Noe stations in similar capacities. Four of 
these persons were added under the color amendment. This contemplates 
14 persons in general administration and sales, 20 in the programming 
department, and 34 in the engineering department. Noe Company pro- 
poses to utilize trained KNOE-TV personnel as a nucleus for the pro- 
posed station. 
(a) At the time this hearing began, it was proposed that 
Benton Paschall, the engineer of radio Station WNOE, would serve as 
general manager of the proposed TV station, in direct charge of the 
day-to-day operation of the station. During the course of the hearing, 
Mr. Paschall severed relationship with Station WNOE and with the pro- 
posed television project and was replaced by James E. Gordon in both 
capacities. 69/ In April 1955 this applicant advised the Commission in a 
petition to reopen the” record, with supporting affidavit @ttached, that 
& Mr. Gordon had severed nis relationship with Station WNOE and 
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the offer of employment as general manager of the proposed TV station 
had, as a consequence, been withdrawn by the partnership. The petition 





was granted to the extent that Noe and Company was permitted to show 


* the unavailability of Mr. Gordon as general manager but was denied inso- 


far as a substitution of a new general manager was requested. 70/ 





697 Leave to amend application granted October 11, 1954. 


| 70/ See Order of Hearing Examiner dated May 4, 1955, Mimeo No. 
- ~ 419459. 
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(b) Raymond L. Boyd will be director of engineering of 


a | the proposed television station of Noe and Company. _ He is at present 
vice president and director of engineering for radio Stations KNOE and 
pe WNOE and television Station KNOE-TV and would continue to serve in 
aie such positions. He has completed courses in electronics at the Industrial 


Institute of Chicago and the American Television Institute of Chicago, 
being awarded a Bachelor of Science degree in television engineering 
after a four-year course in that subject. In April 1950, he became 
associated with the James A. Noe stations. In such employment he has 
served as transmitter engineer, as director of engineering for Stations 
WNOE and KNOE, with responsibility for hiring all engineering personnel 
and purchasing all technical equipment; and when construction was started 
on television Station KNOE-TV, in April 1953, he moved to Monroe from 
New Orleans to devote his time to the construction and installation of 
equipment at that station. He has visited and studied the technical 

» operations of at least eight television stations and the factories of five 
= leading television equipment manufacturers. He has a three-year con- 
tract with the partnership to supervise and assume responsibility for 


Co} 7 


technical operation of its proposed television pence as director of 
engineering. In, the event Noe Company recejves a grant, he will move 
back to New Orleans and devote all of his timé‘to the construction and 


initial operation of the proposed televipion 2 station. Thereafter, he »¢ é 
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would devote approximately 60% of his time to Station WNOE-TV, 30% 
to Station KNOE-TV and 10% to the supervision of radio Stations WNOE 
and KNOE. 

155. Times-Picayune points out that Noe and Company has 
scheduled its studio engineering personnel to be on duty only 25 minutes 
before the first program of the day is to be aired, that only two camera- 
men are on duty a substantial portion of the week to handle live programs, 
including back-to-back shows, and only three cameramen at other times, 
and that for one period (11 a.m. to 3 p.m., Sunday) only two cameramen 
and one audio man are assigned for 2-1/4 hours of live studio programs. 
A witness for Times-Picayune stated that, in his opinion, such personnel 
assignments for the schedule of programs proposed are not consistent with the 
"best" or "recommended" engineering practice for insuring full rehearsal 
schedule and proper production standards. Likewise, Times-Picayune 
questions the desirability of having only one boom operator on duty for 
an eight-hour shift when back-to-back programs are scheduled. Noe 
Company proposes two script writers (one added at the time of the color 
amendment) to produce scripts for about 42 hours of local live programs. 
Two producers are proposed to produce about 48 hours of local live pro- 
gramming and one person, a film director, is proposed to edit, ship, 
and receive film for the approximately 11 hours of film programming. 
Times-Picayune questions the adequacy of such staff to discharge the 
required duties without impairment of production efficiency and quality. 

It is noted that the criticisms of the Times-Picayune witnesses go to 
the quality of programs which could be produced; and nowhere is it con- 
tended that the programs proposed could not actually be produced with 
the staff proposed. 


[ 6348, 4944, 7261] 
Conclusions 
1. This proceeding involves the three mutually exclusive appli- 
cations of Loyola University, The Times-Picayune Publishing Company 
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> : ’ 
and James A. Noe and Company for television Channel 4, one of the two | 
VHF television channels allocated to New Orleans, Louisiana. 
2. Inthe order of designation, Loyola University and The 
> 


Times-Picayune Publishing Company were found to be legally , techni- 
cally and financially qualified to construct, own and operate the tele- 
vision stations respectively proposed. James A. Noe and Company was 
found to be legally and technically so qualified, but on the basis of the 

, information then before the Commission, it could not assure itself of 
that applicant's financial ability to effectuate its proposal. Accordingly, 
Noe and Company was put to the burden of establishing on the record by 
competent evidence that the partnership had sufficient funds available to 
it to construct, own and operate the television station proposed by it. 
The order of designation also contains an issue with respect to relative 


- | abilities, based upon significant differences of qualified applicants, to 
© serve the public interest, convenience and necessity. | 
eG 3. Thus, preliminary to a discussion of the comparative quali- 


fications of the three applicants is the threshold question of whether 
James A. Noe and Company is financially qualified. In this connection 
it is noted that the Commission held in a recent decision that when a 
matter is placed at issue in a comparative proceeding and the competing 
applicants challenge the showing, the showing must be considered in the 
light of whether the burden of proof on the issue has been sustained even 
r as to an issue which the Commission, during the course of the hearing 
on the comparative proceeding, had resolved on an ex parte basis in 
favor of such applicant in connection with other applications. Westing- 
house Radio Stations, Inc. (decision released June 29, 1955). As clearly 


ep demonstrated by the findings of fact hereinbefore set forth in paragraphs 

112 to 121, Noe and Company has failed to sustain the burden of proof | 
> imposed upon it. by the financial issue, in that it has not shown by ge 
probative evidence that it has available the funds necessary to construct * 


and operate its proposed television station. “ince financial qualification 
is a statutory prerequisite to a grant of its application, Noe and Com- 


a Pany | is not manana to have ae pEOReeal considered on a ene . 
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basis with those of the other two applicants in this proceeding who have 
been found to possess the statutory qualifications. In the language of 
the United States Court of Appeals, District of Columbia Circuit, in the 
case of Simmons v. FCC, 145 Fed. (2d) 578, 579: 

"No formal or direct comparison is necessary between 

an application which must be denied and one which may 

be granted. Relative consideration is meaningless unless 

there are two applications either of which, considered 

alone, might be granted." 

4. Attention is now turned to a comparative consideration of 
the remaining applicants, Loyola University and The Times-Picayune 
Publishing Company, and the difficult task of determining which one will 
better serve the public interest, convenience and necessity based 


[ 6349, 4945, 7262] 
upon the various criteria which have been developed over the years as 
guideposts to such a determination from a public interest viewpoint. 
The selection must be made on the basis of significant differences in one 
or more areas of comparison. Those areas have been marked off by the 
applicants themselves through their points of reliance ,2/ and these 
points, upon which each applicant has staked its case, have formed the 
boundary lines of relevant evidence. The judgment now involved 
requires, first, a determination of the areas in which one applicant 
excels to a significant degree over the other, and second, a reasoned 
weighing of such superiority with the objective of finding the applicant 
whose proposal will serve, in the greatest degree, the public interest, 
convenience and necessity. 

5. In the area of "background and experience," these two appli- 
cants each claim preference on the basis of local residence, integration 
of ownership and management, participation in civic and community 
affairs, and knowledge of the community and experience in serving its 
needs. In addition, Loyola asserts superiority on the basis of broadcast 
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| 
experience, concentration of activities, and diversification of media of 
mass communication, as against Times-Picayune. Times-Picayune, 
on the other hand, additionally claims preference over Loyola on the 
basis of stability of corporate management, diversification of business 
interests, and experience in the use of graphic art for serving the public. 
In the field of proposed television operation, both Times-Picayune and 
Loyola claim superiority in the over-all nature of proposed program 
service, including color television; related factors of program planning 
and preparation; and staff preparation and training. Loyola, in addition, 
claims superiority on the basis of its use of live music. 

6. A matter which must receive early consideration is whether 
the manner of appointment and selection of the officers and directors of 
the Loyola corporation is relevant to the issues in this proceeding. All 
reference to, or consideration of, this matter which Loyola terms the 
"Jesuit Question" is objected to by it on the ground that (a) Times- 
Picayune has offered no point of reliance directed to such matter; (b) it 
is an attempt to "smuggle in" an issue going to Loyola's legal qualifica- 
tions; (c) it is an "attempt to introduce a religious issue"; and (d) no 
control by the Society of Jesus has been shown. With respect to the 
first ground of objection, Times-Picayune's points of reliance as to 
"background and experience," particularly the reference therein to 
stability of corporate management, the method of appointment or election 
of officers and directors, and local residence, clearly encompass con- 
sideration of the method and manner of appointment or selection of 
officers and directors of the Loyola non-stock : 


T1/ The points of reliance of the applicants were set forth in the 
Further Order Governing Hearing, dated July 9, 1954 (Mimeo. 8604). 


[6350, 4946, 7263] | 
corporation, their tenure, residence and related factors. With respect 
to the second ground, the question here is not one of legal qualifications, 
but factors which relate to claims of superiority by Loyola on the basis 
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of integration of ownership and management, local residence, etc. 

from a comparative standpoint. Radio Associates, Inc., 10 RR 1118a. 
With respect to the third ground, no consideration has been, or will be, 
given in this proceeding to the religious faith of any individual or group 
and none has been urged by Times-Picayune. The evidence has been 
evaluated on the basis of fact apart from any religious connotation what- 
‘goever. With respect to the last ground, control by the Society of Jesus 
over the selection, appointment and tenure of the officers and directors 
of Loyola has been clearly established, as shown by the findings hereto- 
fore made in paragraphs 9 to11. It should be noted that this is not due 
to any provision of canon law but to the express provisions of the charter 
of Loyola granted by the state of Louisiana at the request of the incorpo- 
rators of Loyola. 

7. It is charged that Times-Picayune has engaged in "restrictive 
advertising practice" contrary to the public interest and that such prac- 
tice should be weighed against it. The significant facts as shown by the 
findings hereinbefore made (see paragraphs 104-105) are these: Times- 
Picayune publishes a morning and an evening newspaper and a combined 


Sunday edition. A competing newspaper publishes a daily -except- 


Saturday newspaper. Times-Picayune employs a compulsory unit rate 
for classified and general advertising which requires an advertiser to 
purchase such advertising in all editions of both papers. This policy 
does not apply to retail display advertising which may be purchased in 
any edition of either newspaper. In this connection, the decision in the 
case of The Times-Picayune Publishing Company v. United States, 

345 U. S. 594 (1953) is of significance. In that case the Court found 
the unit advertising arrangement of Times-Picayune here under con- 
sideration to be lawful. In distinguishing the Times-Picayune situation 
from the " ying" 22/ cases, the Court, at page 614, said: "’.. 
newspapers under single ownership at the same place, time and terms 
sell indistinguishable products to advertisers; no leverage in one 
market excludes sellers in the second, because for present purposes 
the products are identical and the market the same." However, itis. 
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here urged that, though the compulsory unit advertising practice of 
Times-Picayune is not a violation of the anti-trust laws, the Commis- 
._ sion's jurisdiction to consider "monopolistic practices" as bearing upon 
the qualifications of the applicants is not limited to those cases in which 
the illegality of a practice has been definitely established. It is true 
that support for the general statement is found in Radio Fort Wayne, Inc., 
9 RR 1221, 1222-k. However, the Radio Fort Wayne case involved 


. : separately owned newspapers; whereas, in the situation here under con- 
. 4 sideration, Times-Picayune owns both newspapers whose advertising 
i practice is questioned. Accordingly, there is no combination of com- 


petitors and the 
a 127 International Salt Co. v. U. S., 332 U. S. 392 (1947). 


[ 6351, 4947, 7264] : 

conduct found objectionable in the Fort Wayne case is not here present. 
| 

The facts in this case are such as clearly to bring it within the ambit of 


> the recent ruling of the Commission in WKRG-TV, Inc. , 10 RR 225, 
TEE 
iw involving applicants for a television station in Mobile, Alabama. 


Furthermore, in the instant case, there is a competing daily newspaper; 
in the Mobile case, there was none. Under the policy enunciated in 
WKRG-TV, supra, the unit advertising arrangement in New Orleans 


» affords no basis for an adverse conclusion with respect to the com- 
> parative qualifications of Times-Picayune. | 
m4 Past Television Applications. 
Oe 8. The record in this proceeding shows that both Loyola and 
Times-Picayune filed applications for television stations in New Orleans 
‘ in pre-freeze days. Loyola filed its application in 1944 and withdrew it oF ) 
. in 1946, stating that it was withdrawing the application pending further 
° study of conflicting claims as to monochrome versus color television 
. and the most desirable portion of the spectrum in which to render 


service. Times-Picayune was granted a construction permit in 1948. 
| _ When it sought an extension of time in which to construct the station, , 
"bv ptm we 8 tee, 
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the application for extension was set for hearing. Prior to the hearing 
date, the Times-Picayune advised the Commission it had concluded that 
in the light of present and probable national economic trends and the 
serious fundamental uncertainties confronting the television art, includ- 
ing those dealt with in the Commission's then recent notice of further 
proposed rule making and television allocations, it would be impractical 
to construct a television station in New Orleans at that time. The con- 
struction permit was thereupon cancelled. Loyola urges that the action 
of Times-Picayune with respect to the construction permit "is a significant 
fact.'' These facts, under all of the circumstances, form no valid basis 
for an adverse conclusion with respect to either of the two applicants. 
From the present pinnacle of hindsight, each of them now doubtless 
rues the decision then made. 
Color Amendments. 

9. It is noted that Loyola in its proposed findings renews the 
substance of a point of reliance which was stricken, i.e., its so-called 
"Corrective Nature of Times-Picayune Color Amendment" proposed 
point of reliance. Loyola interposed no objection whatever to the Times- 





Picayune color amendment at the time it was offered, which it had a right 

to do and which it should have done if, in its opinion, such amendment 

went beyond the scope of the agreement among counsel to permit amend- 
ments to reflect the respective applicant's proposal for color television, 

in the light of the amendment to the Commission's Rules providing for 

the use of the "compatible" method of color television transmission. As 

to the timeliness of the color proposals, it is noted that at the time of ss 
the agreement of counsel, the rule change had just been announced, but 
had not yet become effective. The fact that Loyola and Noe Company 
did not choose to amend their original material beyond a listing of the 
technical 


[ 6352, 4948, 7265] 
equipment necessary for their color proposals was a matter for tows 
applicants to determine in the light of the requirements of their own 
proposals Indeed, fhe changes Proposed by Loyo}meappear 
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implement its color proposal. Clearly, no preference can be awarded 
to Loyola, or penalty charged to Times-Picayune, on the basis of the 
changes in Times-Picayune's application made by its color amendment. 
Closed Circuit Operations. : 

10. Loyola and Times-Picayune have both engaged in closed 
circuit production and training. The Times-Picayune asserts that its 
closed circuit operation should be given preference over Loyola's because 
it employed the system to test proposed programs as well as to train its 
personnel, whereas Loyola produced programs already formulated. 
Times-Picayune further urges that the closed circuit demonstration of 
Loyola is a belated "me too" operation undertaken "solely" to offset, 

"by partial and limited duplication," the Times-Picayune closed circuit 
demonstrations. The evidence does not justify the latter allegation. The 
record does show that the Times-Picayune closed circuit demonstrations 
were of wider impact, in that they were used to test programs, train 
station personnel, indoctrinate members of the public in the production 
of television programs, particularly by participation in the actual pro- 
duction of programs. Not only did Times-Picayune have members of the 
public participate in proposed programs before television cameras, but 
it also, in cooperation with Tulane University, used its closed circuit 
operation to conduct a training course in television which was offered 
free of charge, primarily to civic leaders interested in the use of tele- 
vision as a medium for promoting the community service objectives of 
their organizations. Some 95 persons availed themselves of this oppor- 
tunity, including persons associated with the local Educational Television 
Foundation, Tulane University, Louisiana State University , and other 
community service and governmental organizations, as well as non- 


television staff employees of Times-Picayune. No decisional preference 


is, however, merited on this point. 
Background of Applicants. 
11. Loyola University is a non-stock corporation and has no 
‘<stockholders in a strict legal sense. It is, therefore, not possible to 
‘make any direct comparison of the qualifications x its owners staan those 
wv of the-atockhold ers"or voting trustees of Times=Pica vue = arn yeyer #-the., 
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manner in which actions are taken affecting Loyola which are equivalent 


to the exercise of rights accruing to those who own stock in a stock 
company, particularly the right of selecting the officers and directors 
who are charged with the responsibility for supervising and directing the 
affairs of the company, can be compared. Under the express terms of 
the charter of Loyola a mandatory qualification for being an officer or 
director of the corporation is membership in the Society of Jesus and 
assignment to the Loyola community. The charter further authorizes 
four officers (president, vice president, secretary, and treasurer), each 
of whom is also a director, and prescribes that the offices must be 

filled ex officio by the individuals who held the positions of 


[ 6353, 4949, 7266] 
Rector, Prefect of Studies, Minister, and Procurator, respectively, of 
the community. The office of Rector is filled by appointment made by 
the Superior General of the Society. The other three religious offices 
are filled by appointments made by the Provincial Superior of the Society. 
In addition to the four officer-directors of the university corporation, the 
charter authorizes the president of the corporation to appoint from one to 





three additional priests assigned to the Loyola community as directors of 

the corporation. It is thus seen that the provisions in the charter of 

Loyola, restricting its corporate officers to incumbents of designated “ 
positions in the religious community, give power of selection and appoint- 
ment of the corporate officers and a majority of the board of directors— 73/ | 
to authorities other than members of the corporation. While this is not 
in any manner disqualifying, it is a factor which must be considered in a | 
comparative proceeding. The most important office in the corporation is 
the president, not only because he is the head of the corporation and has | 
the power to appoint three directors, but also because of the fact that no 4 
legal action of the Loyola board of directors can become official without ' 
his approval. The current president of Loyola, Father Donnelly, was a 
resident of Mobile and president of Spring Hill College, a Jesuit college, 


at the time of his appointment, 74/ in March, 1952, as Rector or. Superior 


oo 


of the Jesuit community at Loyola. Under the terms of Loyola's charter; ae 
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this automatically made him the president and a director of the univer- 
sity corporation. Father Donnelly's only previous residence in New 
Orleans was during a four-year assignment as a high school principal 
in the city. With respect to the other three incumbents of the offices, 
the vice president in office only since January, 1952, was a non-resident 
at the time of his appointment and had previously resided in New Orleans 
no more than three years, interrupted by an intervening out-of-town 
assignment; the secretary, though not a native of New Orleans, had lived 
in New Orleans for the seven years preceding his appointment in 1949; the 
treasurer, though a native of New Orleans, had spent many years on 
assignments outside the city and was residing in Shreveport when appointed 
in March, 1954. The fifth director, Father O' Leary, was made a director 
in 1947, though at that time he had not previously resided in New Orleans. 
The remaining two directors, Father Whelan and Father Shields, are both 
natives of New Orleans, who were appointed as directors by the president 
in September 1953. Before the month was out, however, Father Shields 
was transferred from New Orleans to a new assignment in Dallas, Texas. 


%3/ Father Donnelly testified that whereas this selection problem for a 
"dual" office is met in some other Jesuit colleges or universities by 
separation of the office of president and director of the civil university 
corporation from the office of Rector or Superior of the religious house, 
this was not possible at Loyola without a charter amendment. No such 
amendment was contemplated. 


74/ Father Donnelly was transferred from Mobile to New Orleans after 
serving six years as president of Spring Hill College. According to his 
own testimony, he was not consulted about this change | which was made 
at the direction of his superiors. | 


[ 6354, 4950, 7267] | 
12. The Times-Picayune Publishing Company is a private stock s. 
corporation with 750 stockholders. About 51% of its capital stock is 
deposited in a voting trust with the power to vote this stock at annual 
stockholders' meetings vested in eleven voting trustees, six of whom 
are lifelong residents of New Orleans, and three others have each been 


_in residence in New Orleans for twenty years or more. While the other 
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two now maintain their residence elsewhere, each has close ties with 
New Orleans. Of the nine members of its board of directors, six are 
life-long residents of New Orleans, one is a 40-year resident, one a 
26-year resident, and one a 17-year resident. Five of the Times- 
Picayune directors are also officers; three of whom, including the presi- 
dent, are lifelong residents of New Orleans, and the remaining two are 
long-time residents. Times-Picayune has four additional officers who 
are not directors and who are department heads in the applicant's news- 
paper publishing business. Three of these four are lifelong residents of 
New Orleans and the fourth has been a resident for 33 years. All of the 
Times-Picayune officers devote their full time as employees of the 
company, with the exception of Ashton Phelps, its general counsel, who 
is engaged in the practice of law. In addition to Mr. Phelps, the other 
non-employee directors are'a local manufacturer, an investment banker 
and a partner of a coffee company. The impact of these background 
factors will be considered hereinafter. 
Program Proposals. 

13. The evaluation of program proposals is a most important 
factor in determining which applicant will better serve the public interest, 
and such evaluation cannot be made purely on the basis of a statistical 
analysis of programming schedules. Attention must be given to the con- 
tent and nature of the proposed programs, coupled with assurance of the 
implementation of the programs. Loyola proposes to program 108 hours 
and Times-Picayune 119-1/2 hours, weekly. Clearly no decisional 
Significance attaches to a bare showing of hours of operation. In the 
absence of a wholly inadequate schedule from the standpoint of hours of 
operation, the principal concern is whether the applicant has achieved 
balance in the allocation of time to the various types and sources of 
programs. The Enterprise Company, 9 RR 816, 818h, 818bb; South- 
land Television Company, 10 RR 699. 

14. The Commission has repeatedly held that an applicant, 
through its local live programs, best demonstrates its capacity to meetand 
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fulfill the community needs and, thus, great importance is attached to 
local live programming proposals. The applicants each propose 
adequate time for local live programs: Loyola has allocated 26 hours 
(24.27%) and Times-Picayune 43 hours (36.4%) to such programs. In 
view of the adequate, in fact, generous provision each has made for 
local live programs, there is no basis for either preference or penalty 
on that point. Southland Television Company, supra. As to network 
programming Loyola proposes to devote 41.67% and Times-Picayune 
46.5% of the weekly time to such | 


[6355, 4951, 7268] : 

programs. The time proposed for film programs is 27% by ‘ella and 
17% by Times-Picayune of the weekly time. With respect to wire pro- 
grams, Loyola proposes 7% of the weekly time and Times-Picayune 
none. These differences likewise are not significant. 3 

15. Loyola proposes to devote 31% of the week to sustaining 
programs and Times-Picayune 32%. During the prime listening hours - 
6:00 to 11:00 p.m. - Loyola will devote 1-1/2 hours to sustaining pro- 
grams and Times-Picayune 3 hours. A commercially sponsored program 
cannot be said to be inherently objectionable or against the public interest, 
and an applicant will not be penalized unless it proposes commercializa- 
tion to such a degree as to clearly preclude a determination that its over- 
all plan of programming is a well-rounded, balanced proposal. South- 
land Television Company, Supra. No preference or penalty is merited 
on this point. 

16. As to program types, there is no significant difference in 
the amount of time to be devoted to the various categories of programs. st 
In fact, only in the agricultural category does the percentage vary €. 
more than approximately 1%. Even there, there is no significant 


difference, either as to amount of time or the format of programs. 
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17. Times-Picayune urges that, since it has made greater 
provision for participation by Negroes in its programming, it merits 
a preference over Loyola on this score. Loyola, on the other hand, 
says that it has programmed for Negroes in its over-all programming. 
Moreover, specific programs of Loyola contemplate participation by 
leading Negro educational institutions in New Orleans. No preference 
is merited on this point. To extend such a preference to Times- 
Picayune on the basis here urged would entail a distortion of the con- 
cept of public interest which looks to an over-all balance of service 
to the public. WSAV, Inc., 10 RR 402, 430r. Times-Picayune also 
urges as preference points its provision of programs specifically 
designed for the youth of the area, those of special interest to women, 
and those of civic interest. No significant difference can be found as 
between the proposals of Loyola and Times-Picayune on these cate- 
gories of programs, and thus no preference is warranted. 

18. In the field of special programming for areas outside of New 
Orleans, Times-Picayune urges that it merits preference. The findings 
hereinbefore made (para. 38) show that Loyola proposed no program 
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regularly originated outside of Greater New Orleans or regularly calling 
for participation by persons or groups from out-lying communities within 
the area to be served. Times-Picayune, on the other hand, proposes 
four programs weekly which are designed to bring about regular parti- 
cipation of persons and groups from communities outside of Greater 
New Orleans (para. 82 of findings). Contacts were made with the leaders 
of 18 or more communities in connection with the planning of such pro- 
grams and groups from at least two such communities have already parti- 
cipated in closed circuit production of programs. None of the outlying 
communities has a television channel allocated to it and opportunity to 
participate in the programs over a New Orleans | 

[6356, 4952, 7269] 
television station is, thus, their only avenue of expression via tele- 
vision. As the Commission said in The Tribune Company, 9 RR 719, the 
station serves as a sounding board for local issues, events and talents, 
and a positive responsibility devolves upon the licensee to make articu- 
late the voices of the community. This means the entire community, and 
not selected segments thereof should have opportunity for local self- 
expression. Times-Picayune merits a preference on its programs 
specially designed for the participation in and interest of outlying com- 
munities in the service area. : 
Color Television. , 

19. An unusual aspect of this proceeding, and one of the most im- 
portant and clear-cut difference in the respective program proposals of 
these two applicants, is their positions with respect to color telecasting. 
Loyola will retransmit network color programs when available; will use 
color slides and films "where practicable and feasible" with the "ultimate 
intention" of using film in all film programs, and will produce live studio 
programs on a trial basis, from time to time" but expressly declined to 
go into details of programs, times, and personnel, "on the ground that 

the state of the art was not sufficiently advanced at the time to warrant 
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an applicant making more than a general commitment." On the other 
hand, the Times-Picayune has not only committed itself to engage in 
every phase of color television broadcasting but has submitted in ela- 
borate detail its plans for producing live studio programs in color. It 
has specified the programs it will do and the equipment to be used, and 
has worked out percentages of its broadcast time to be devoted to color. 
It has recast its program schedule and its personnel schedule in terms 
of color, and has submitted extensive descriptions of the sets and scenery 
to be used for color programs. In addition to the network color programs 
which both applicants propose, Times-Picayune has scheduled 21 different 
| local live color programs, representing a weekly total of more than 16 
hours distributed throughout major segments of each day so as to make 
it possible for residents of the area to watch color television regularly 
at any segment of the day convenient to the viewer. The live color pro- 
grams of Times-Picayune will be supplemented by 1 1/2 hours of scenic 
color film each week and by an additional 21 hours of monochrome pro- 
grams in which color clips and slides will be inserted. Although all color 
programs will be effective in monochrome, several of the color programs 
selected include elements in which color itself is a primary medium of 
expression. Times-Picayune has made investigations to ascertain from 
persons experienced in colorcasting the requirements in personnel, studio 
equipment, lighting and studio facilities needed for the production of live 
color programs, and provision was made by Times-Picayune in its plans 
and proposals for additional personnel and equipment, including special 
lighting and switching, for its color programs. 


[6357, 4953, 7270] 
20. Loyola urges that the advent of color television is so recent 
- that it is unreasonable to set out plans at a time when the only color pro- 
grams are the few network programs by CBS and NBC; that the short ex- 
perience of these networks offers no reasonable basis for proposals for . 
_ local production; that the production ofcolor television receivers is so 
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small that it will be a considerable time before enough are in use in 
the New Orleans area to justify live production; and, finally, that the 
color proposals were made "solely to overwhelm and influence the 
Commission in this proceeding." If Loyola had evidence showing a 
lack of good faith on the part of Times-Picayune in connection with 

its color proposal, it should have been adduced in this proceeding. 
None was offered. Loyola urges that its color proposals are realistic 
and Times-Picayune's are not. Again, no evidence of any kind was 
submitted by Loyola to show that the Times-Picayune's plans are 
inadequate in any respect to fulfill the schedule of color television 
programming, or that the equipment is not available for producing 
color programs. The Commission, by amending its rules to authorize 
compatible color television found that public interest would be served 
by the tel ecasting of programs in color. The extensive proceedings 
conducted by the Commission to establish a color television broadcast 
service for the public were, it is believed, undertaken with the 
expectation that broadcasters could be found who would pioneer this 
service by making it available to the public. This Times-Picayune 
proposes to do to a substantial degree and, therefore, merits a 
material preference as against Loyola on this point. : 

21. Returning to a consideration of the over-all program 
proposals of the applicants, each has submitted a well-balanced 
program proposal as to type and source of program, as well as 
format of particular programs. In only two aspects of the proposed 
programming is there to be found significant differences, namely, 
provision for outlying communities and color television programs. 

As has been hereinbefore indicated, Times-Picayune merits a 
preference on these two factors. 
Staffing - Experience and Training. 

22. To effectuate their program proposals, both of the appli- 
cants have proposed an adequate staff. Loyola has selected for its 
television operation many members from the staff of Station WWL. 

: This personnel has engaged in presenting programs over a closed circuit 
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operation and thereby has gained experience in television techniques. 
Likewise, Times-Picayune has engaged in closed circuit operation for 
the training of personnel as well as for the testing of programs and edu- 
cation of the public in the use of television and has on its closed circuit 
television staff several persons experienced in actual television station 
operation. There is no indication that the program proposals of either 
applicant will be proportionately better as a result of its respective 
staffing proposal. In short, there are no significant differences with 
respect to staffing proposals or the respective experience and training 
in television broadcasting; and thus, no preference or penalty is 
warranted in connection therewith. 


[ 6358, 4954, 7271] 
Studios and Equipment. 

23. As between Loyola and the Times-Picayune, these applicants 
have devoted much time and attention to the respective merits of their 
proposed studios, some in the realm of minutiae. Loyola has proposed 
two studios and the Times-Picayune has proposed three (Findings 35, 
74); Loyola attacks the Times-Picayune proposal as being excessive. 

The Times-Picayune concedes that two studios are adequate but says that 
three studios are better. Subordinate points are claimed with respect to 
off-street parking facilities, provision for loading and unloading zones, < 
definite capacity for future expansion, and the like. Times-Picayune 
urges that the Loyola equipment proposal limits the capabilities of the 
proposed station for producing unscheduled remote telecasts, inasmuch 
as it includes no microwave relay equipment and is entirely dependent 
on pre-scheduled common carrier facilities. As between Loyola and 
Times-Picayune, no real challenge has been made that the programs 
proposed cannot be produced in an adequate and satisfactory manner in 
the studios, and with the equipment proposed by the respective applicant. 
There is no basis for awarding a preference on the basis of either the 
studios or equipment proposed by either applicant. 
Probable Effectuation of Program Proposals. 
24. It must now be determined which proposal offers the greater 
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assurance that the program commitments herein made will be effectuated 
and that the community needs will be met on a continuing basis. It has 
already been concluded that neither program proposal will fail in signifi- 
cant degree due to deficiencies in the respective studio, staffing or equip- 
ment proposals. Neither does the record disclose that either proposal 
will be incapable of substantial achievement due to lack of cooperation by 
organizations of New Orleans whose participation is contemplated. Each 
of the applicants has urged superiority on the basis of program planning 
and preparation. Both have laid a reasonable foundation for developing 
its local programming and formats and the record will not support a con- 
clusion that one is to be preferred over the other on that basis. 

25. Consideration is next given to those factors assuring the 
effectuation of the program Service, i.e., local ownership, participation 
in the civic life of the community, integration of ownership and manage- 
ment, and, where available, a past record in broadcast station operation. 
Because of their close relationship these factors are considered together 
in determining which applicant has the greater awareness and responsive- 
ness to the needs of the community intended to be served and offers more 
likelihood that program commitments will be carried out, and that the 
community needs will be fulfilled on a continuing basis. Oregon Tele- 
vision, Inc., 9 RR 1401, 1449; KTBS, Inc. , supra; WKRG-TV, Inc., 
supra. As the Commission said in the Tribune Company case, supra, 
at 770b-770c, these factors are | 


[ 6359, 4955, 7272] | 
“presumptions of greater probability" that the programming commit- 
ments will be carried out and that the applicant will remain alert and 
sensitive to the area's needs. When, however, there is a history of 
service to the community, as there is here with respect to both Loyola 
and Times-Picayune, the foregoing factors become less determinative 
or critical but are not to be disregarded. WJR, The Good Will Station, 
Inc. , 9 RR 227; Hearst Radio, Inc. , 6 RR 994; Tampa Times Company, 
10 RR 77. The weight to be attached to such record depends on the 
showing made in each case. : 
| eee. Gy ~ Ge i re em 
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Past ration. 
26. Loyola has owned and operated Station WWL since 1922. WWL 
was a pioneer radio broadcasting station in the South and has given ex- 
cellent service to the New Orleans area and, since it became a clear 
- channel station, to a far wider area. It has expanded and modernized 
its technical and studio facilities from time to time. The station has pro- 
vided a balanced output of entertainment, educational and cultural pro- 
grams. It is and has been for many years affiliated with the CBS net- 
work. The only complaint with reference to its service disclosed by this 
record was the failure to provide time for programs for different religious 
faiths on a local level until complaint was made to the Commission, and 
that has been corrected. Its record of civic and public service programs 
is excellent. In fact, the station has, on an over-all basis, rendered a 
meritorious service to the public for many years. 
27. Times-Picayune is a comparative newcomer among the licensees 
- of radio stations in New Orleans, Station WTPS having gone on the air 
late in 1948, with operation only during the daytime hours. It achieved 
full-time operation in 1950. The station was for some time affiliated 
with the now defunct Liberty Network and since that network's demise 
has operated without network affiliation. Loyola based a point of reliance 
upon its operation of Station WWL; whereas, Times-Picayune did not rely 
upon its operation of Station WTPS. Since no point of reliance was based 
on the superiority of WTPS' operation, Times-Picayune did not include a 
history of the station's operation in its case. (see para.61) The data in 
the record with respect to the operation of WIPS was developed largely 
through cross-examination of Mr. Healy, the executive in charge of radio. 
No request for information relative to the operation of Station WTPS 
was refused by Times-Picayune and all witnesses requested for cross- 
examination were produced. While the record is not as complete as may 
be desired with respect to the operation of Station WTPS,. under the pro- 
cedure then in effect the burden was on the applicant who placed reliance 
upon a comparison of the operations of Station WWL and WTPS, namely, 
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Loyola, to see that the record contained the necessary information upon 
which to base a comparison of such operations. South Central Broadcasting 
Corporation, supra, 1038; KTBS, Inc., supra, 1390. In this regard, 
the language of the Circuit Court of Appeals in Johnston Broadcasting 
Company, supra, is also in point: "It is only common sense to assume 


[6360, 4956, 7273] : 
that adversaries with substantial interests at stake will overlook no ad- 
vantage to be found in an opponent's weaknesses." The record shows 
that the programming of the station consists primarily of sports, news 
and music. For some years the station has carried the programs of the 
New Orleans Symphony Society and also a program of recorded classical 
music each evening. The record also shows that the station's record of 
discussion programs has not been entirely satisfactory in that the station 
has not sought out persons for discussion programs. There is no showing, 
however, that time has ever been denied for such programs. The only 
analysis of a composite week is that submitted with the 19 02 renewal 
application which shows no educational programs as detined by the Com- 
mission, but did show "educational, other" 2. 8%. Since clearly such 
programs were not "educational" in the sense required by the Commis- 
sion's definition, it must be concluded that no educational programs as 
contemplated by the definition of the category were carried during that 
week. Discussion programs occupied only .5% of such composite week 
(See paras. 60-63). A small percentage of educational programs was 
carried during the 1953 composite week. The record herein will not sup- 
port a conclusion that the over-all past operation of Station WTPS has 


ef. 
ee ge 
been other than in the public interest. As to past radio operation, Loyola - ee 


merits a preference on its operation of Station WWL. However, Times- 
Picayune also has a long record of service to the community through its 
newspapers, and as the Commission said in the WKRG-TV , Inc, supra, 
"a locally-owned newspaper can be presumed to be thoroughly familiar 


with the needs of the community." Such familiarity has been clearly 
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demonstrated by Times-Picayune beyond any necessity for presumption. 
- In addition to being engaged, as is Loyola, in serving the general needs 
of the public through the broadcast ne dium, it is also directly engaged 

in the continuous process of ascertaining and serving the needs of the 
| general public through its newspaper publishing activity. The preference 
~ to Loyola on the basis of its operation of WWL, thus, is offset to such a 
degree that it loses much of its decisional significance. 

28. Attention is now turned to the local ownership factor. While 

_ by the terms of Loyola's charter all of the members of its corporation 
must perforce be residents of New Orleans during membership in the 
' corporation, the provision of the corporate charter which gives non- 
. resident authority to name the president whose approval is required for 
all legal acts of the corporation and who is also empowered to name 
directors constituting, with himself, a majority of the board of directors, 
makes such local residence of little, if any, significance as a compara- 
tive factor. This is particularly true in view of the further fact that the 
members of the corporation, apart from the officers who are named by 
outsiders and the three directors named by the president, have no voice 
in the management of the corporation. Local ownership as a comparative 
factor is important because of the concomitant right and means of parti- 
cipating in the management of the applicant with the view of seeing that 
community needs are recognized 


[6361, 4957, 7274] 
and met on a continuing basis. In the case of Times-Picayune, a ma- 
jority of the stock is in a voting trust but the overwhelming majority 
of the voting trustees are now and have been for many years. residents 
of New Orleans. Both of the corporate applicants are landmarks in 
New Orleans and have first-hand knowledge of the specific needs of the 
community. As between Loyola and Times-Picayune, no preference on 
the basis of local ownership is merited. 
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29. Both Loyola and Times-Picayune claim superiority on the 
basis of participation in civic and community life of the area to be served. 


| 
> The officers and directors, all of whom are stockholders, of Times- 
» Picayune are proportionately more active in a greater number and 
ee variety of civic, welfare and community projects and organizations than 


are the officers and directors of Loyola, and most of them have been 
active individually for a longer time than have the Loyola officers and 
directors. (See paras. 55(a) to (i) and 8(a) to (g)) Station WWL has also 
a long participated in civic and community drives and projects. Likewise, 

the Times-Picayune newspapers have served the community and assisted 
a in worthwhile projects for a long period of time; and for a shorter span 
of time Station WTPS has served the city and environs in civic activities. 
Times-Picayune merits a slight preference on this point. 
Integration of Ownership and Management. | 

30. Both Loyola and Times-Picayune urge superiority on this basis. 

io The Faculty Director (a director, but not an officer) is the only member 

of Loyola who devotes substantially full time to the broadcast station and 

his duties are supervisory in character. As far as the record shows, no 
- officer, other member or director of Loyola will have regular duties in 
day-to-day operation of the proposed station, although there will be in- 
cidental contacts with the Faculty Director and regular participation by 
each of the directors living in New Orleans in the weekly board of direc- 
eon tors' meetings. It is noted that Loyola includes Father Shields as a 
a director on whom it relies for comparison on the factor of integration. 
b Since Father Shields is now a resident of Dallas (more than 500 miles 
from New Orleans), his assignment having been changed from Loyola to ee: . 
Jesuit High School in Dallas, little weight, if any, canbe giventohis <%= 
participation in considering the matter of integration. Moreover, there xe: 
is a legal question as to what Father Shields' status as a director is ete 
an under the corporate charter, in view of his transfer from Loyola. (See . 
! paras. 8(c) and 9 of findings) It is important also to note a further conse- 

quence of Loyola's claim of integration. As has heretofore been found 
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- game sense, all of the officers, except its general counsel, and a 
majority of the board of directors (five out of nine) of Times-Picayune 

_ devote full time and attention to the business of that corporation, but not 
_ to the day-to-day operation of the radio station which is under the super- 


_ Times-Picayune do not participate in the day-to-day business affairs of 
_ the company. As to Loyola, none of its members, except the officers 


- ' tion's affairs and no one of them, except the president who chooses the 
| non-officer directors, has any voice in the selection of the officers and 
: directors who manage the affairs of the corporation. The record does 
_ not support any decisional preference between these two applicants on 


- ment. 
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(para. 18), there was a lack of balance in local religious programming 


on Station WWL which was permitted to continue until complaint was 


~ made to the Commission. This condition in religious programming is of 


significance in this connection because, if the officers and directors 


' participated in day-to-day broadcast operation as claimed by Loyola, 
then they must be charged with 


(6362, 4958, 7275] 


direct personal knowledge and responsibility for the failure to schedule 
time for any local religious group other than their own. This charge we 
do not make. In fact, Father Donnelly specifically denied any knowledge 


of the lack of other local religious programs until the complaint was 


made. 


31. The criterion here is integration in the day-to-day operation 


| of the broadcast facilities and not in the over-all management of the 

- general corporate affairs of the applicant. There is no question that the 

| Loyola officers and directors are integrated in the day-to-day operation 

of the corporation, as distinguished from its radio activities. In the ~ 


vision of one officer-director. A majority 75/ of the stockholders of 


and directors, have any official voice in the management of the corpora- 


the basis of integration of ownership with day-to-day station manage- 
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Diversification Versus Concentration of Interests. 


32. Times-Picayune claims superiority on the basis of diversifi- 
cation of business interests, and Loyola urges preference on the basis of 
its concentration of activities. A consideration of the activities of the 
two applicants shows that each has a major activity separate and apart 
from its radio operation. The major activity of the Loyola corporation, 
its members, officers and directors is the operation of a large educa- 
tional institution which is an important unit in the educational facilities 
of the area. Its officers and directors devote their time and energy 
primarily to the operation of the schools and colleges which make up 
the University. No one of them devotes full time and attention to the 
radio activities, its only commercial project. The Faculty Director 
who supervises the operation of the station (and acts as liaison with 
the other directors relative to radio activities) does ‘so through con- 
ferences with the general manager and other personnel of the station 
and would function similarly with respect to the proposed television sta- 
tion. He is also regent of the University's School of Dentistry. The 
officers and other directors have important duties and 
75/7 As shown by paragraph 55 of the findings, the officers and directors 
of Times-Picayune and their families are the owners of about 42% of the 
outstanding stock of the corporation. Included in this figure is about 5% 


of stock owned by directors who do not devote full time to the corpora- 
tion. | 


| 


(6363, 4959, 7276] | 
responsibilities in connection with the University operation and devote 





little time to the radio activities. Likewise, the major activity of Times-° 
Picayune is the publishing of its newspapers. Its officers and directors 2 Peng 


devote their time and attention primarily to the operation of its news- Srl | 
paper business. A radio and television committee composed of three : = * 
directors formulates policies and over-all plans for its radio facilities. ' 
Its radio station is under the supervision of the radio executive who re- . a 
lies largely upon the station manager for the day-to-day operation of fay 
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the station. Four of Times-Picayune's directors have professional or 
business interests apart from Times-Picayune. The contentions are, 
in effect, opposite sides of the same coin and neither is of decisional 
importance. 
Diversification of Media of Mass Communication. 

33. Each of these applicants has an interest in other media of 
mass communication, and Loyola has urged its superiority on the point 
of greater diversification of media of mass communication. In determin- 
ing which of two applicants should be preferred on the basis of diversifi- 
cation and concentration of control, consideration must be given to the 
type, extent, and the location of the existing media of mass communica- 
tion, including media other than broadcast facilities. Enterprise Co., 

9 RR 816; WKRG-TV, Inc., 10 RR 225. There are eleven AM radio 
stations in New Orleans, three FM stations (one a non-commercial 
educational), and three (2 UHF and 1 VHF) television stations, of which 
two are on the air and one (a UHF) has a construction permit only. 

34. Loyola is the licensee of Station WWL, New Orleans, a Class 
n78/ 


is a dominant station designed to render primary and secondary service 


I-A station, operating with a power of 50 kw, day and night, and as suc 


over an extended area and at relatively long distances. Its primary ser- 
vice area is protected from objectionable interference from other stations 
on the same and adjacent channels and its secondary service is also pro- 
tected from interference on the same channel. The 0.5 mv/m contour 

of Station WWL encompasses an area of 33, 200 square miles wherein 
slightly more than 2, 000, 000 persons reside. The primary service area 
extends about 165 miles inland from New Orleans in the state of Louisiana, 
and roughly westward to the Texas-Louisiana state lines, eastward over 
Southern Mississippi and then marginally down the coast line to near 
Apalachicola, Florida. The primary service contour encompasses about 
half of the state of Louisiana, all or portions of 22 counties. in Mississippi, 


_ portions of the two southernmost counties of Alabama, and portions of 


six counties in northwest Florida. In addition to and beyond the primary 


a ‘ el ee nb 
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service area above described, Station WWL also renders a considerable 


a | intermittent service during daytime hours and —T service during 
. | nighttime hours to other areas and populations. | 
ps 716/ Sections 3. 22(a) and 3. 25(a) of the Rules of the Commission. 


(6364, 4960, 7277] : 

35. In addition, Loyola has a distinct and definite relationship 
with other radio stations licensed to other corporations whose members, 
officers and directors are, as are those of Loyola, members of the 
Society of Jesus As shown by the evidence in this record, these are: 
AM Station WEW (operating on 770 kc, 1 kw power, daytime only) licensed 
to St. Louis University, St.Louis, Missouri; FM Stations (non-commercial 
educational) WFUV, licensed to Fordham University, New York City; 
KSCU, licensed to the University of Santa Clara, Santa Clara, California; 
and WUSV, licensed to the University of Scranton, Scranton, Pennsylvania. 
Also, at the time of the hearing, two other Jesuit educational institutions 





were stockholders in applicants for television stations. One of these has 
| since been granted, that of WKRG-TV, Inc. for Channel 11 in Mobile, 
Alabama. (See WKRG-TV, supra) The evidence in this record discloses 


in that Spring Hill College is a minority stockholder (6. 66%) of that per- 
» | mittee and that St. Louis University is a 60% stockholder in the other appli- 
eS cation, St. Louis Telecast, Inc. The latter application is still pending; 


and, in line with Commission policy, no consideration is here given it. 

36. Times-Picayune is the licensee of AM radio Station WTPS, a 
Class II station operating on 940 kc with 1 kw power daytime and 500 watts 
at night, and as such e/ is a secondary station which operates ona clear: Sy 





ra channel frequency and is designed to render service over a primary ser * 
vice area which is limited by and subject to such interference as may be | 

. received from Class I stations. The primary daytime service area (0.5 

” mv/m contour) of Station WIT'PS encompasses an area of 7,900 square ai 
miles wherein 897, 077 persons reside and includes all of eight and a F > 
portion of six parishes in Louisiana, as well as a narrow patrip along Wes me ra 


ro * 


BEST COPY AVAILABLE 










esta A Pe ae 


from the original bound volume | 


[6364, 4960, 7277] 


370 


two southernmost counties of Mississippi. Its nighttime interference- 
free (9.9 mv/m) contour encompasses an area of 220 square miles in 
the immediate vicinity of New Orleans, having a population of 638, 930 
persons. 

37. In addition to radio Station WTPS, Times-Picayune is the 
publisher of two of the three daily newspapers and one of the two Sunday 
newspapers in New Orleans. The Times-Picayune, the morning paper, 
had a circulation in 1953 of 175, 588; the New Orleans States, the evening 
paper, a circulation of 97,552; and the combined Sunday edition, a cir- 
culation of 279,946. The morning paper has substantial circulation in 
areas outside of New Orleans as far away as Alexandria in Louisiana 
and the Gulfport area of Mississippi. 


TT/ This relationship is emphasized by the provisions of the Loyola 


Charter which bestows power in the Father Superior and the Provincial 
Superior of the Society to name the officers and a majority of the board 
of directors of the applicant corporation by the naming of those indivi- 

duals to positions in the religious community. 


18/ Section 3.22(b) of the Rules. 


[6365, 4961, 7278] 

38. To recapitulate, Loyola is the licensee of clear channel Sta- 
tion WWL, the most powerful AM radio station in New Orleans and, by 
its own characterization, the dominant station in the entire Gulf Coast 
area. WWL serves with a primary signal more than 2, 000, 000 persons, 
day and night, and includes within its primary service about half of the 
area of Louisiana, as well as substantial areas in southern Mississippi, 
southern Alabama and northwest Florida; and Times-Picayune has an 
(Class II) AM radio station (WI'PS) which renders primary service to 
less than half as many people during the daytime, and less than a third 
as many at night, as does Loyola's Station WWL. Additionally, Times- 
Picayune has its newspaper interest in New Orleans hereinbefore dis- 
cussed. Other Jesuit educational institutions are the licensees of AM 
Station WEW in St. Louis, Missouri, three FM stations in Santa Clara, 


ais 
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California, Scranton, Pennsylvania, and New York, New York, respec- 
tively, and another one is a minority stockholder in a television permittee 
at Mobile, Alabama. Weighing all of these facts, it is concluded that 
under the Commission's policy of diversification Loyola has not substan- 
tiated its claim of superiority over Times-Picayune with respect to 


diversification of media of mass communication and is not entitled to 
WKRG, Inc., 10 a KTBS, Inc., 


preference on such point. — 79/ 


10 RR 811. 
Knowledge of Community and Experience in Serving | Needs. 

39. Both Loyola and Times-Picayune claim superiority on the 
basis of this factor. As previously indicated, both applicants are land- 
marks in the community and both have had long experience in ascertaining 
and serving the needs of the area. The record does not support a prefer- 
ence for either on this point. In reaching this conclusion, the advice 
available to Loyola from its Lay Advisory Board has been considered. 
Other Claims of Superiority 

40. Loyola's claim of superiority on the basis of use of live music 
has been given consideration in connection with the over-all operation 
of Station WWL and does not merit a separate preference. Likewise, 
Times-Picayune's claim of preference because of its experience in the 
use of graphic art was given consideration in connection with its over- 
all newspaper experience and does not merit a separate preference. 
Times-Picayune has also claimed preference on its greater Stability of 
management. That factor has received consideration in connection with 
other points of reliance and does not have decisional significance asa 
separate factor. 


79/7 This conclusion is reached without taking into — the 
local impact of Loyola as a university and, as such, 2 medium in the 
dissemination of ideas and information in the area. 
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Summary 

41. In the final analysis, there must be an appraisal of the 
relative importance of the several factors around which center the com- 
parison of these applicants. This must be accomplished by a careful 
weighing of the respective superiorities of the two applicants. An 
evaluation of the proposals shows neither of them to be deficient in any 
important aspect. Each has proposed well-balanced and meritorious 
programming and there is well-founded basis in the record for conclud- 
ing that each of the proposals can and will be effectuated satisfactorily. 
It has been hereinbefore concluded that Loyola merits a preference with 
respect to its past operation and experience in the use of one of the 
most important and powerful AM radio facilities in the nation and the 
concomitant assurance which that experience gives that the needs of the 
area generally will be ascertained and met on a continuing basis. This 
preference is, however, largely offset by the long and meritorious 
record of Times-Picayune in ascertaining and serving the needs of the 
community through its newspapers, as well as its experience of much 
shorter duration and extent garnered from the operation of its much 
less powerful radio station. 

42. Times-Picayune has been awarded preference, albeit slight, 
on the factor of greater participation in the civic and community life of 
New Orleans. The deciding factor, under the record in this proceeding, 
is the fact that Times-Picayune merits preference on two important 










facets of proposed programming, namely, regularly scheduled programs 
of particular interest to residents of outlying communities located within 
the area to be served; and regularly scheduled color television pro- 
grams. The proposal to provide programs of particular interest to out- 
lying communities is not a proposal to program for some special group, 
such as, for example, a racial group, but is a proposal to provide on 

a regular basis programs of local interest and participation for residents 


within outlying communities which have no television outlet other than 
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through New Orleans stations. This will provide some degree of local 
expression to such communities on a regularly scheduled basis, as well 
as make for broader interest and utilization of talent found in such areas. 
The proposal to telecast programs, particularly local live programs, in 
color, to the extent and in the manner proposed by Times-Picayune, will 
encourage and foster a new and challenging phase of visual broadcasting 
in the New Orleans area without delay. The pioneering spirit is one 
which has lead to many important advancements in the radio industry 
and is to be encouraged. ! 

43. In view of the foregoing and upon a consideration of the 
entire record in this proceeding, it is determined and concluded that the 
public interest, convenience and necessity would be better served by a 
grant of the application of Times-Picayune Publishing Company and the 
consequent denials of the applications of Loyola University and James A. 
Noe and Company. 


[ 6367, 4963, 7280] ! 

IT IS, THEREFORE, ORDERED, This 6th day of July 1955, that 
unless an appeal to the Commission from this Initial Decision is taken 
by any of the parties or the Commission reviews the Initial Decision on 
its own motion in accordance with the provisions of Section 1.853 of the 
Rules, the application of Times-Picayune Publishing Company for a new 
television station to be operated on Channel 4 in New Orleans, Louisiana, 
BE, and it is hereby, GRANTED, subject to the condition that its 
antenna structure shall be painted and lighted in accordance with Part 17 | 
of the Commission's Rules; and the sacaiiieigiinel of Loyola University and 





Karas, 5 DENIED. 


/s/ Elizabeth C. Smith BERS 
[ Seal] Hearing Examiner |  - 
Federal Communications Commission 
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[ Filed Sep. 11, 1957] 
DECISION 


By the Commission; Commissioners Hyde and Bartley concurring in 
the result; Commissioner Craven abstaining from 
voting. 


Part I - Preliminary Statement i 

1. This proceeding involves the mutually exclusive applications 
of Loyola University, The Times-Picayune Publishing Company, and 
James A. Noe and Gompeny,-2 each requesting authority to construct a 
television station on Channel 4 in New Orleans, Louisiana. These appli- 
cations were designated for consolidated hearing by Order of the Com- 
mission dated December 2 (released December 8), 1953, and on 
December 21, 1953, the applicants exchanged supplementary material. 
At the hearing conference on January 4, 1954, the parties discussed the 
fact that on December 17, 1953, the Commission had amended its Rules 
so as to authorize compatible color television broadcasting, and it was 
agreed that the parties would amend their applications to include their 
proposals for color. This was done and material bearing on their 
proposals for color was exchanged on February 1, 1954. - All three 
applicants have been found legally and technically qualified, and Loyola 
University and The Times-Picayune Publishing Company have 


1/ Sometimes hereinafter referred to as Loyola, Times, and Noe, 
respectively. 


my, 
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have been found to be financially qualified. The issues fa ‘this proceed- * _ 
ing are the usual comparative issues?! where mutually exclusive appli- 





cations for broadcast facilities are pk ae with the addition of an “wR 
issue with respect to the financial ability of Noe and Company to effec- ih: 
tuate its proposal. 3/ The iene of designation for ae ee = 
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provided that in the event of a grant of the application of Loyola Univer- 
sity, such grant should contain a condition made necessary by the prox- 
imity of its proposed antenna to standard radio broadcast Station WTPS. 

2. The hearing was commenced on January 4, 1954 by the hear- 
ing conference and sessions of such conference and of the hearing were 
held from time to time thereafter in January, February, June, July, 
October and November 1954. The direct cases of the applicants were, 

_ by agreement, presented entirely in written form, with the full right of 
cross-examination to other counsel. Thus, only the persons whose 
presence was requested by one of the applicants or by the Broadcast 
Bureau were called to the witness stand. The record was first closed 

- on November 3, 1954, was thereafter reopened on three occasions to 





- receive affidavits, and was finally closed on May 4, 1955. Proposed 
findings and conclusions, both affirmative and reply, were filed by all 
applicants; and affirmative findings and conclusions with respect to the 
financial qualifications of Noe and Company were filed by the Broadcast 
Bureau. 

3. The respective points of reliance of the applicants are set 
forth in the further order governing hearing, dated July 9, 1954. 2 
(FCC 54 M 868, Mimeo No. 8604) 


2/ These issues require a determination, on a comparative basis, of 
~ which of the operations proposed in the above-entitled applications 
would best serve the public interest, convenience and necessity in _ 
the light of the record made with respect to the significant differences 
among the applications as to: 


le : (a) The background and experience ‘Of each of the above- 

aes named applicants having a bearing on its ability to 

3 own and operate the proposed television station. 

i, Ss . (b) The proposals of each of the above-named appli- < 
"8 cants with respect to the management and opera- 

tion of the proposed station. 

eax ee (c) The programming service proposed in each of the 
in ES a” above-entitled applications. 
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3/ This issue specifically requires a determination of whether James 
A. Noe and Company is financially qualified to construct, own and 
operate the television station proposed by it. ! 


[6456] 
[7355] 


4. The Initial Decision was released on july 7 1, 1955 looking 
toward a grant of the application of Times and a denial of the applica- 
tions of Loyola and Noe. Exceptions to the Initial Decision and Briefs 
in Support of Exceptions were filed by all parties to the proceeding. In 
addition, Times filed a Reply to the exceptions of Loyola, Noe, and 
Bureau; which Reply was supported by a Reply Brief. Oral argument, 
in which counsel for each of the parties, including the Commission's 
Broadcast Bureau, participated, was held before the Commission en 
banc on May 25, 1956. 2 

5. We have examined the controverted rulings | of the Examiner 
on points of evidence and, except as hereinafter otherwise indicated, 
herewith approve them. We have carefully considered each exception to 
the Initial Decision. Those that have been granted, either in whole or in 
part, are reflected in the following changes or modifications of the 
Initial Decision; the others, or the portions not so granted; are denied 
either for reasons set out in this decision, or as contrary to the record, 
or as being duplicative of other exceptions, or as requesting the inclu- 
sion of material already adequately reflected by the decision, or as 
being immaterial and irrelevant and having no significance in the deci- 
Sion of the proceeding; or as not in conformity with our Rules. 

Part II Findings of Fact : a 
“Community Involved : | oe 
6. New Orleans, Louisiana is principally a port city. It has J 
long been a gateway between the industrial and agricultural resources 
of mid-continental United States and the market areas and natural 
resources of Latin America and the world beyond. In. recent years the 
area has experienced substantial industrial growth, part 
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fields of petroleum, chemical, aluminum reduction, textile and yeast 
manufacturing and processing, and shipbuilding. Progress has also been 
made in agriculture, through new techniques in conservation practices 
and methods of farming, coupled with a broader diversification of crops 
and livestock, contributing to the overall balance and economic stability 
of the area. Schools, churches and hospitals in the area are engaged in 
broad-scale expansion and improvement programs. Within the New 
Orleans "market area," as delimited by the 63-mile radius of the 
Grade B snk e! there resided, as of January 1953, an estimated 
1,006,010 persons dispersed into approximately 284,045 households. 
The farm population within such radius totals approximately 83,240 
persons, divided into about 19,600 households, and located in two 
states--Louisiana and Mississippi. 


4/ The radii of the Grade A and Grade B contours of the proposed 


television stations are approximately 31 miles and 63 miles, 
respectively. 
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From a standpoint of age categories, the school-age group (7 to 17). 
totals 156,399, while there are estimated to be about 614,330 persons 
over the age of 21. 

(a) Eight standard broadcast stations are licensed for unlimited 
hours of operation at New Orleans: Stations WDSU, WSMB, WWL, 
WWEZ, WJBW, WTIX, WTPS, and WNOE; three are licensed for day- 
time operation only: Stations WJIMR, WMRY and WBOK. There are 
aiso four FM stations in New Orleans: WDSU-FM, WWMT, WROM, 
and WBEH (non-commercial); and three television stations: WDSU-TV, 
operating on Channel 6,2/ WJMR-TV, operating on Channel 61, and 
ane!) gg, Operating on Channel 26. 

y newspapers are published in New Orleans by Times 





et 


and by tage Company. Times prints and publishes’ a 2 morning 
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edition identified as The Times-Picayune, an evening edition identified 
as The New Orleans States, and a combined Sunday | edition. The Item 
Company prints and publishes a competing evening and Sunday newspaper 
identified as The New Orleans Item. 
The Applicants - Loyola 
Composition 

7. Loyola University is a legally autonomous, non-profit corpo- 
ration, having no stock, chartered in 1912 under the laws of the State of 
Louisiana and domiciled at New Orleans, Louisiana : The Commission 
did not place its legal qualifications to be the permittee or licensee of 
the television station proposed by it at issue in this proceeding and no 
attempt was made, in the manner prescribed by the Rules of the Com- 
mission, to have the issues enlarged to encompass such a question. 

8. The principal activity of Loyola is operating an educational 
institution. Loyola University has several schools and departments with 
curricula leading to degrees, including a College of Pharmacy, all of 
which were established coevally, with the chartering of the corporation. 
A school of music and a College of Business Administration were 
established in 1932 and 1947, respectively. About 33 or 34 professors 
and instructors of Loyola University are members of the Society of 
Jesus// and the remaining members of the faculty, 2 

| 


5/ One of two VHF television channels allocated to New Orleans; the 
~ other one being the subject of this proceeding. 


6/ Construction permit only. Station not yet on the air. 





7/ There are 42 members of the Loyola Jesuit Community but five 
are engaged in the operation of the Holy Name Church which ad-___: ae 
joins Loyola University and several elderly members are engaged a 





in religious reading or writing. sheet, 
6458 | 
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approximately 180, are not. Operation of standard prosadiat Station © @ 


WWL is the only commercial enterprise in which Loyola‘fif-engaged. 
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9. Officers and directors of the Loyola corporation are as 
follows: 
Name Position 
W. Patrick Donnelly » President and Director 


Edward A. Doyle Vice President and Director 


John J. Fuss Secretary and Director 
Aloysius B. Goodspeed Treasurer and Director 
W. D. O'Leary Director 
James F. Whelan Director 
Thomas J. Shields Director 


All of such officers and directors are residents of New Orleans, except 
Father Shields, who resides in Dallas, Texas. All of the officers and 
directors of Loyola, except Father Shields, are in daily contact with 
one another. They reside together on the campus, take their meals 


_ together and have numerous informal conferences at which the operation 


of Station WWL and the proposed television operation are discussed. 
Formal meetings of the board of directors are held weekly. These 
board meetings relate to the operation of Loyola University as well as to 
radio and television matters. The faculty director of WWL confers with 
various members of the board on policies and problems arising at the 
station, and also reports to the entire board. Every major problem and 
policy of Station WWL has been submitted to the board of directors for 


i consideration and formal action. 


(a) Reverend W. Patrick Donnelly, president of Loyola, isa 
native of Augusta, Georgia, has resided in Louisiana over ten years 
and in the city of New Orleans for more than six years. Father 
Donnelly has served as principal of the Jesuit High School in New Orleans 
from 1942 to 1946; as president of Spring Hill College, Mobile, Alabama 
from 1946 to 1952; and has been president of Loyola University since 
March, a8. Le He has ee in the activities of various educa- 
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Orleans, Inc. , the New Orleans Chamber of Commerce, the Associa- 
tion of American Colleges, International House, J ewish Study Group 
and other interracial groups. In New Orleans, both as a high school 
principal and as a priest making parish calls, he was brought into con- 
tact with students and their parents and became acquainted at first hand 
with problems of different economic and racial groups in the city. 
Since he became president of Loyola, Father Donnelly has participated 
actively in developing the television project. In order to familiarize 
himself with television, he has done considerable reading on the sub- 
ject and has visited about 20 television stations, conferring with the 
management of the stations on operation, studio facilities and 


[ 6459 
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programming and observing television programs in progress. Tele- 


vision stations visited include stations in Chicago, Cincinnati, Memphis, 
Atlanta, Dallas, Fort Worth, Mobile, Baton Rouge, Washington, New 
York City, and New Orleans. | 

(b) Reverend W. D. O'Leary, a native of Augusta, Georgia has 
been the Faculty Director of WWL since 1952 and is immediately in 
charge of supervising day-to-day operation of the station. He goes to 
the station each day, confers with the general manager (with whom he 
shares an office) about problems of policy, personnel, finances, sales, 
etc. , and also confers with other staff members.” He would hold the 
same position in the television operation. His preparation for partici- 
pation in the proposed television operation has included visits to tele- 
vision stations and participation in the Loyola closed circuit operation. 





Father O'Leary has been a member of the Loyola board of directors | - 
since 1947 and Regent of the School of Dentistry gince 1951. His civic | 
and community activities in New Orleans have included work with a * 
family Service Agency, the Advisory Committee of the Heygtle Court, ~ x, 
ates oe an ‘ 
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the League for Better Hearing, Charity Hospital Nursing School and 
consultation on religious-medical problems. 
(c) Reverent Thomas J. Shields was formerly president of 

~ Loyola (1945-1952). He was chairman (Faculty Director) of the Loyola 
radio station during his tenure as president and director of the Univer- 
sity corporation, for a short time prior to his appointment as president, 

- and for a few months after termination of this appointment. He was 
born and educated in New Orleans; has been active in numerous New 

- Orleans civic and welfare groups, such as the Chamber of Commerce, 
Greater New Orleans, Inc. , and International House; and in the National 
Society for Crippled Children and Adults. Father Shields taught at 
Loyola during the years 1932-1934. From 1937-1944, he served as 
Provincial Superior of all Jesuit institutions in the New Orleans Prov- 
ince, which Province embraces all Jesuit universities, colleges, high 
schools, Seminaries and churches from Key West, Florida, to 

_ Albuquerque, New Mexico. He has served as pastor of the Loyola Uni- 
versity Church and of the Church of the Immaculate Conception in New 
Orleans. Since September 1953, he has been president of Jesuit High 
School, Dallas, Texas, but returns to New Orleans approximately every 
two weeks. 


8/ Father O'Leary, in his direct testimony, stated that: "I am the 

- contact man for the Board of Directors at the University and daily 
confer with various members of the Board on the policies and 
problems that arise at the station and, from time to time, I report 
to the entire Board." (Loyola Direct page 83). He proposed to con- 
tinue this type of activity with the proposed television station. 








‘ie ‘ [7359 
| < (@) Reverend Edward A. Doyle is, and has been since 1951 Dean 
of Facalties. He is also in charge of the Department of Radio and Speech 
of Loy oli; a Ui iversity and conducts classes in radio programming, adver- 
a | The 
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tising, directing and management. In preparation for television, he 
has done reading and made personal visits to television stations in 
Chicago, Cincinnati and Memphis. Father Doyle will advise with Leo 
C. Zinser, a member of the Loyola faculty, who will be educational 
director of the proposed station. He is a member of the Executive 
Committee of the Children's Bureau of the City of New Orleans. 

(e) Reverend James F. Whelan, chairman of: the Department of 


PY * ye 


Education of the University, has been a member of the board of direc- 
tors since 1953, and previously served on the board from 1939 to 1943. 
Father Whelan, born and educated in New Orleans, has been active in 
private and public schools and other educational organizations in the 
State of Louisiana and has served on several committees to study the 
public schools in New Orleans. He taught at Loyola from 1922 to 1923, 
returned to Loyola in 1937, and has been on its staff continuously since 
that time. Father Whelan has observed the operation of television 
stations in Chicago, Memphis and Cincinnati. | 

(f) Reverend John J. Fuss, a native of Macon Georgia, has 
been secretary of Loyola for four years, in which capacity he is respon- 
sible for the general management of the University community: Prior 
to that time, he was secretary of Jesuit High School in New. Orleans for 
nine years. He has been a scoutmaster in Macon, Georgia, has con- 
ducted boys' camps, and has engaged in other youth direction for many 
years. For five years, he has been supervisor of a weekly program 
over Station WWL. Father Fuss has done pastoral work in New Orleans 
and elsewhere, particularly with the nuns in the Negro schools in New 
Orleans. He first resided in New Orleans from 1932 to 1935 and has 
continuously resided there since his return in 1942. | 





(g) Reverend Aloysius B. Goodspeed is a native of’ ‘New Orleans. 
He attended Loyola University and taught at Loyola: (1932-1934) and at 
Jesuit High School in New Orleans for several years. 





previous tenure on the Loyola faculty, he presented lechucap over = 
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station WWL. Father Goodspeed succeeded the late Reverend Theodore 
_ A. Ray as director and treasurer of Loyola on April 6, 1954. 
10. Relationship To The Society of Jesus 
(a) The Loyola University charter expressly provides i 
that "the corporation shall at all times be composed of priests of the 
' Society of Jesus attached to Loyola University, and no other person." : 
_ Corporate affairs are directed and administered by a board “ 
; 
% 
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of divectors</ consisting of not less than five nor more than seven 4 
members of the Society of Jesus. (For the present seven members, 
see paragraph 9 supra) The charter expressly provides that the presi- 
dent, vice president, secretary, and treasurer attain their positions 


y 


and become directors in the corporation ipso facto upon appointment 
to the following positions in the Jesuit religious community of Loyola 


University: 
Position in the Corporate 
Religious Community Office 
Rector President 
: Prefect of Studies Vice-President 


(or Dean of Faculties 
of the University) 


Minister Secretary 
Procurator Treasurer 
_ The remaining members of the board of directors, not less than one or 
_ 2 - more than three in number, are appointed by the president from the 
_* ae corporation. Officers and directors are appointed in the manner de- 
s t scribed soley. iy virtue of the provisions of the corporate charter and 






Tice, 3 ’ The Rector of the Loyola religious community is 


oo appointeQegs fine Superior General of the Society of Jesust/ on the 
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9/ Article VI of the Charter provides that: 


"All of the business, affairs, management and control of this 
Corporation is vested in "and shall be exercised and administered 
by a Board of Directors to consist of a President, a Vice-Presi- 
dent, a Treasurer and a Secretary, and not less than one or more 
than three other members of the Corporation, who shall be ap- 
pointed by the President of this Corporation from among the mem- 
bers of the Corporation. A majority of the membership of said 
Board shall constitute a quorum for the transaction of all business 
of the Corporation of whatsoever nature. All legal acts of this 
Corporation shall be decided by a majority vote of the members 
present, provided such acts have the approval of the President of P 
the Corporation."' (underscoring supplied) , 


10/ The Superior General resides in Rome, Italy. 


6462 

7361 
recommendation of the Provincial of the New Orleans (or Southern) 
Province. uae The Prefect of Studies, Minister, and Procurator (who 


become, respectively , the vice-president, secretary, and treasurer of 
the corporation) are appointed by the Provincial of the New Orleans 
Province!2/ from names submitted to him by the president of the uni- 
versity. | 
(c) The tenure of heads of gehisiens commyiinities (as, 
for example, the Rector of the Loyola religious community) is generally 
limited by canon law to two terms of three years each. In the case of 
Loyola, this would have the effect of limiting the term of the president 
to six years. As a matter of practice, however, this requirement 
may be, and is at times, foregone. Loyola has had six presidents 
since 1926. Their terms are as tabulated: : 

Held Office 4.35 












Name 


Father Sullivan 

Father Hymes — 
Father Gaudin 
_.Father Roy. ~ 
- Father, Shields 
Father: aaa 





ye 
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The tenure of officials of religious communities other than the Rector 
is not specifically limited as to time although, as pointed out above, 


all are subject to transfer. In addition, individuals appointed to posi- 
tions in the religious community do not necessarily retain those posi- 
tions for the duration of their stay in that community. The offices of 
vice-president, secretary, and treasurer (held by virtue of the incum- 
bent's position in the religious community), as well as directorships, 
have been occupied for varying lengths of time, as indicated in part 
below: 


11/ The New Orleans Province is entirely within the United States. 


12/ The Provincial of the New Orleans Province is appointed by the 
~  §uperior General in Rome and is the chief administrative officer 
of all Jesuit priests within the Province. 


[ 6463 ] 
[ 7362 | 
Held Office 
Office Name From To 
Vice President Rev. Crandall 1942 1950 
Rev. Bergen 1950 1952 
; Rev. Doyle 1952 Present 
Secretary Rev. Carey 1939 1949 
Rev. Fuss 1949 Present 
Treasurer Rev. Ray | 1947 1954 (died) 
Father Goodspeed 1954 Present 
Director Father O' Leary 1947 Present 
Father Whelan 1953 Present 
Father Shields 1953 - Present 


(d) Corporate property, of whatever kind or character, 
belongs exclusively to the corporation and no other organization or 
individual, has any: ‘legal right, title, or claim thereto. 13/ 

(e} Intra-Province assignments and transfers of member 
9 = preteions sommunity, with the exception of the soe ale are. con- 
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advice of the Rector. Inter-Province transfers may be made by the 
Provincial for good cause, such good cause being more in the nature of 
a moral obligation than a legal requirement. Should a transfer involve 
serious charges, it appears that an appeal may lie to the Congregation 
of Religious! 4/ and, in the case of expulsion from the Order, it further 
appears that the final authority is the Pope. The record indicates that 
«3 inter-Province transfers seldom occur save for purposes of study and, 
in the case of the officers and directors of the Loyola corporation, 
present members have done all of their active work within the New 


Orleans Province. 


13/ The charter expressly states, with respect to the’ —" rights 
of members, that: "|I] in case of the death of any of the members 
of this corporation, his heirs or assigns shall not have the right 
to participate in the affairs of this Corporation; or to exercise by 
way of inheritance, or otherwise, any right of ownership in the 
property or effects of the corporation. And the same shall be true 
of any member who while still alive ceases to adh a member of the 
Corporation for any reason whatever." 


14/ It appears that, under normal conditions, the waa of obedience 
would render removal simple in that the Provincial might give a 
direction that would be obeyed. 
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(f) The record contains no evidence of control or 
attempted control of radio station WWL by either the Provincial or the 
Superior General through the power to appoint or transfer. 


\ 


a (g) Reports made by Loyola to the Superior General 
| consist of a letter report by the president about twice a year anda 









financial report by the treasurer once every three a :, Replies to 
these reports, made by the Superior General, do’ ‘Contain —o 
or instructions. €e me 

(h) The Archbishop of the New orice ns onl a , 
Romani Catholic Church has no administrative contréi ‘¢ 2 = es ¥ 
ments or busigess activities of the Jésuit Order. \ = 
Pe fe a fre 
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(i) The record indicates that the Loyola corporation 








| 
ssesses a high degree of independence in that reports are not made to | 
e Provincial, the Provincial need not be consulted about actions to be | 
taken by the Loyola corporation, all decisions regarding the activities 


ey 


of the Loyola corporation are made by the board of directors, and no 
instructions are received by the Provincial in this respect. The only 
evidence of control (other than such as may exist by virtue of the power | 
of appointment discussed above) is the requirement of canon law that 


Religious, an organization of the Roman Catholic Church. 
| 11. The Society of Jesus (known also as the Jesuit Order), a 
religious order of priests of the Roman Catholic Church, is governed 


expenditures in excess of $50,000 be first approved by the Congress of | 


—_~ 


by the canon law and the dogma of the Roman Catholic Church and by the 
rules and regulations of the Order. Father Donnelly, the president of 
\Loyola, testified that it is not a tenent of the Jesuit Order to use the 


various media of mass communications, including radio, to promulgate 


ere 


| Roman Catholic doctrine, and that such a policy has not been followed 

'| by Loyola with respect to WWL. (See paragraph 19, infra, with respect 

ito past religious programming by Loyola over WWL). There are about 
32,000 members of the Jesuit Order throughout the world, of whom , 
7,500 are in the United States, and 350 to 400 are in the New Orleans | 
Province. Jesuits in the United States operate, in addition to churches 7 
and high schools, 28 colleges and universities. — 15/ At the time of the 


hearing, broadcast interests of Jesuit Universities 


2 ee universities include: Georgetown University, Washington, D. C.; 
= | St. Louis University, St. Louis, Missouri; Fordham University, 
re New York City, New York; Boston College, Boston, Mass.; Holy 


15/ In addition to Loyola University of New Orleans, the colleges and : 
| 
ye: ‘Cross College, Worcester, Mass.; Marquette University, Mil- . 


>» 








ee, Wisconsin; Loyola University, Chicago, Illinois; Loyola 
ersity, Baltimore, Maryland; Loyola University , Los Angeles, 
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University , Seattle, Washington; and. | Spring. ‘Hill College, 


Mobile, Alabama, among others. ian se 
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were as follows: | 
> Loyola University WWL 870kc 50kw U 
! New Orleans, Louisiana Cf si 
St. Louis University WEW 770ke 1lkw — 
St. Louis, Missouri 
™ Channel Lr / 60% interest in 
(Applicant — pending appli- 
cation 
Spring Hill College Channel 5 6.66% interest 
| Mobile, Alabama (Construction in permittee 
“ Permit)18/ _—_ corporation 
Ps Fordham University WFUV FM | Non-Commercial 
. New York | Educational 
| University of Santa Clara KSOU FM ! Non-Commercial 
° Santa Clara, California _ Educational | 
University of Scranton WUSV FM | Non-Commercial 
Scranton, Pennsylvania | Educational 


St. Louis University, Boston College, and Detroit University, in coopera- 
tion with other educational institutions in their several communities, are 
also participating in non-commercial educational television projects. 
The Jesuit Order publishes 15 publications of unrestricted circulation, 
most of which are of a specialized, scholarly nature. One of the pub- 
lications, a weekly entitled "America", is devoted to news and articles 
of current interest. It has a national circulation of 34 ,396. Loyola 
itself publishes only a law journal, a college newspaper, a yearbook, and 
various catalogs. : 
12. There is no direct communication between Loyola and other r 

Jesuit communities and institutions in other provinces except at a yearly Be: as gh 
a meeting of the National Catholic Educational Association. ss 
» 4 13. Loyola has a Lay Board of Advisors, cons ing of 7 Roman me” n! 

| Catholic laymen in New Orleans having divergent gai ess ‘backgrounds 4 


oth ae. 





~ 


16/ The Commission granted its consent to the seo oT rhe license 
of WEW to‘the jdarrington Company on May 11, “ie (BAL 2007). & 
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17/ St. Louis Telecast, Inc. , Docket No. 8809, et al. 
18/ WKRG-TV, Inc., 10 RR 225 


19/ The Lay Board originated in 1929 as the WWL Development Com- 
pany, an organization having a legal existence and formed so that 
businessmen could initiate and assume responsibility for the 
policies of WWL. It was dissolved as a legal entity in 1942 but the 
members have remained as the Lay Board of Advisors. 
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no limitation of tenure, some members having remained on the Board 
for life. The Lay Board has no legal standing or authority, such stand- 
ing and authority being vested in the board of directors. It has, how- 
ever, been consulted throughout its existence on every major problem, 
including program plans and policies and the proposed television station, 
and, although divergent views have appeared during such consultations, 
there has always been unanimity of view after investigation and discus- 
sion. At the time of the hearing, the Lay Board had been holding regular 
meetings jointly with the Board of Directors for about 7 months. Mem- 
bers of the Lay Board: 

(a) August A. Wegmann, a native of New Orleans, is a certified 
public accountant. He has been associated with Loyola since 1926 as 
its accountant and has attended many meetings of the Lay Board since 
1932, becoming a member thereof in 1951. 

(b) Shelley Schuster, who has resided in New Orleans since 
1926, is president of the Great Southern Box Company and secretary- 
treasurer of the Transcontinental Import-Export Corporation of New 
Orleans. He is vice president of the local United Fund and a member 
of other civic, social and welfare groups. He has been a member of the 
Lay Advisory Board since 1951. 
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civic and industrial organizations. Mr. Murray has been a resident of 
New Orleans for many years and has served on the Lay Board of Loyola 
since 1938. 

(d) John Legier, a native of New Orleans, holds a law degree 


o> 


from Tulane University and is president of the National American Bank 
of New Orleans. Mr. Legier is a charter member of the International 
House and president of the New Orleans Clearing House Association and 
a member of the official boards of several civic groups. He has been a 
member of the Lay Board since 1931. : 

(e) Walter J. Stauffer, a native of New Orleans, is secretary- 


7 


treasurer of Stauffer Eshleman and Company in New Orleans. He has 
been vice president or president of the Ear, Eye, Nose and Throat 
Hospital since 1945, and is also vice chairman of the Selective Service 
Board No. 44, Orleans Parish, Louisiana. He has been a member of 
the Lay Board since 1951. | 

(f) Charles I. Denechaud, Sr., a native of New Orleans, has 
practiced law in that city since 1901 and has been legal advisor to 
Loyola University since the University received its present charter in 
1912. He has been a member of the Lay Board since its creation. Mr. 
Denechaud, Sr. was one of the founders of International House and has 
been active in religious, cultural, civic and welfare groups 
| 


[6467] 
| 7366] 


. | in New Orleans over a long period of years. With regard to Station WWL, 

| he has actively participated in the negotiating of contracts with the Co- 

lumbia Broadcasting System and with national advertising representatives > * 

as well as in the station's relations with the Federal Communications * 

Commission and us -predecessor agencies. He hagialso 1 participated in 

the selection of the ‘station's general manager. * : sf 
(g) ‘Charles I. Denechaud, Jr., a native of New  Oate gris 

pears ay. in the e city with his father since being admits ito 
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in 1937. He is a member of the official boards of numerous civic and f 
welfare organizations in New Orleans. Among his activities are the 
Society for the Prevention of Cruelty to Children, the Youth Progress 
Program, the New Orleans Hospital Council, the United Negro College 
Fund, Inc. and the New Orleans League for Better Hearing. Mr. 
Denechaud, Jr., together with his father, has represented Loyola as 
legal counsel since 1937, and he has been attending meetings of the Lay 
Advisory Board since that date, becoming a member thereof in 1951. 

Past Performance (Radio Station WWL) 

14. Standard broadcast Station WWL, licensed to Loyola Uni- 
versity, is a clear channel station (Class I-A) operating on 870 kc with 
50 kw power, unlimited time. In March 1922 it was authorized by the 
United States Department of Commerce to operate with 5 watts power, 
as a noncommercial educational station and continued such operation 
until 1929 when it began operation on a commercial basis. In 1932 the ‘ 
station undertook a full-scale expansion and modernization of its broad- 


casting facilities; in 1934 it was given authorization for full-time opera- 







tion on the frequency previously shared with a Shreveport station; and, 
iin 1937, was authorized to increase its power to 50 kw. It is now, and 
ihas been since 1935, an affiliate of the Columbia Broadcasting System. 


j 


; "The great power of WWL's transmitter, ten times that of the next 
q largest locally, on a cleared channel with minimum interference"=0/ 

enables it to enjoy day and nighttime primary interference-free service 

to more than 2,000,000 persons. 2 Its primary coverage area en- 
compasses about half of the area of the state of Louisiana and all or 

portions of some 22 counties in southern Mississippi. The area also 

extends marginally and eastward along the Gulf Coast covering portions 

of two counties in Alabama and of six counties in northwest Florida. 


ry coverage contour, day and night, in Louisiana extends 







¥ _ appr tely 165 miles from New Orleans. The station renders, in 
ee: ht t. 
addition.:-< 4 Se 2 
a 20/ Direct case of Loyola, Exhibit 1, page 22. Be eee e: 
. & 2 nim. 5 4, 7 re, Qe eee! 





BEST COPY AVAILABLE 


from the original bound volume 


[6468] 
[7367] 
395 


21/ Its 0.5 mv/m contour encompasses 33,200 square | niilen, with a 
~ population therein of 2,004,353 persons. 
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and beyond this area, a considerable intermittent service during day- 
= | time hours and secondary service during nighttime hours. 

15. The officers and directors supervise the operation of the 
present broadcasting facilities, and in the event of a grant of the instant 
application, would participate in a similar manner in the operation of 
the television station. A staff of about 85 persons is employed to carry 
on the day-to-day operation of the station. Father Donnelly, president 
of the corporation, visits the station from one to five hours weekly, 
"4 discussing with the general manager and the program manager over-all 

policy matters, as well as specific business problems that have arisen. 


©: EW Retlidety FAIRER EOL LE gL Te 
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The Faculty Director maintains his office at the station and confers 
daily with the general manager about matters of policy, personnel, 
finances, sales or any other problems which may have arisen. ‘The 
Treasurer visits the station several times a week and has daily meetings 
with the Faculty Director concerning business matters of the radio 
station. Father Doyle, one of the directors, is in daily contact with the 
Faculty Director and the educational director of the radio station (a mem- 
ber of the faculty of Father Doyle's department at Loyola University). 
Students in Father Doyle's classes in radio programming, radio adver- 
tising, directing and management at Loyola University participate in 
staging and directing radio programs as a part of their course and have 
produced some 982 one-half hour programs over Station WWL. Father 
Whelan, another director, is a "consultant on the content of programs" 
and discusses programming of the station at the bgard ¢ of directors’ 
meetings: Father ‘Fuss; as bases keeps minutes of Se ray: 
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and acts in an advisory capacity to the Faculty Director and the general 
manager of the station. 

16. An analysis of the programming of Station WWL for the 
1953 composite week as to source of programs shows that the broadcast 
time was divided as follows percentagewise: network commercial, 
35.45; network sustaining, 18.58; recorded commercial, 2.71; recorded , 
sustaining, 7.59; wire commercial, 3.08; wire sustaining, 2.02; live 
commercial, 22.93; and live sustaining, 7.64. The commercial pro- 
grams during such week totalled 64.17% of the total broadcast time, 
the remaining 35.83% being devoted to sustaining programs. The station 
was on the air for 157 hours during the week and broadcast 438 spot 
announcements and 151 noncommercial spot announcements. The pro- 
gram log for the same composite week analyzed as to types of pro- 
grams shows the percentages devoted to the different categories to be 
as follows: entertainment, 78.38%; religious, 2.39%; agricultural, 
2.97%; educational, 1.18%; news, 10.62%; discussion, 0.64%; and 
talks, 3.82%. The record also contains the same type of data with 


respect to the 1952 composite week. 
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17. During the year, from October 1, 1952 through September 30, 
1953, Station WWL broadcast 4,630 noncommercial spot announcements 
on behalf of 73 organizations. Included were 351 announcements for 
the Louisiana Employment Service, 295 for U. S. Defense Bonds, 232 
for the Lighthouse for the Blind, 219 for the Goodwill Industries, and 
multiple announcements for the Red Cross, United Cerebral Palsey, 
ar | American Legion, Family Service Society, National Hire the Handi- , 
capped Week, Muscular Dystrophy, National. Safety Council, March of 
Dimes. are, Jewish Welfare Fund, YMCA and YWCA, National 
i Brotherhdod Week, and many others. 
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18. Among the services rendered by Station WWL which it 
emphasizes is that of its farm department which was established many 
years ago as a service to its rural listeners. This is essentially a 
collection and distribution information center and is used by county 
agents, vocational agricultural teachers, soil conservation specialists, 
individual farmers and others to pass better farming methods along to 
their neighbors. In 1946 Station WWL, also as a part of its service to 
agriculture, inaugurated the Annual Louisiana Herd Improvement Con- 
test for the purpose of stimulating interest among rural youth in better 
dairy and beef cattle and swine in the area. | amen 

19. WWL has never sold time for religious : educational broad- | 
casts but presents these categories of programs as sustaining features. | 
The following ene programs were broadcast during the 1953 com- 





posite week: ! — 
TITLE TIME REMARKS 
Thought for the Day 6:45-6:55 A.M. A program of general reli- 


Monday-Saturday _ gious interest presented by 
one of the Fathers of the 


University 

Hour of St. Francis 7:15-7:30 A.M. Roman Catholic 

Sunday | 
Ave Maria 8:30-9:00 A.M. Roman Catholic 
Sunday : 

Church of the Air 9:00-10:00 A.M. Network. This program is 
presented by various reli- 
gious faiths on a rotating 
basis. It has, on occasion, 
been originated by WWL. 

Mass 10:00-11:00 A.M. Roman — 

Sunday 


No locally originated religious program for any New: Orleans _Protestant 
church was carriegpn:Station WWL auring this period, In Aau zu : 
Rev. Walter D. Langtry, chairman of the radioand =. 
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television committee of the New Orleans Council of Churches, 22/ on 


behalf of the Protestant churches of the city, complained of this condi- 
tion by letter to the Commission. This complaint was thereafter satis- 
fied and Protestant churches now have a regularly scheduled local 30- 
| minute program each Sunday. 
20. Since it became a clear channel station, WWL has not | 





accepted local political broadcasts but does carry those originating on 
its network affiliate. This policy is based upon the belief that the cover- 
age of the station is so large that local politics are not of interest to a 
vast portion of its audience. This will not be the case in television and 
local political broadcasts will be accepted on the proposed station. The 
witness who was cross-examined with respect to this matter was certain 
that the station did not sell time for political broadcasts in any of the 
state, local, or city elections, but was unable to state whether its defi- 
nition of a "local political broadcast" includes candidates for Congres- 
Sional or national offices. The record discloses no evidence that time 
has ever been refused to any candidate for a national office. 

21. Station WWL has two staff orchestras and has employed, on 
the average, eleven or more musicians on a weekly payroll basis during 
the past twenty years. 


22/ According to testimony of Rev. Langtry, he and the executive sec- 

"retary of the New Orleans Council of Churches went to Station WWL 
in April 1953 and had a conversation with Mr. Hoerner, program 
director, as to the possibility of time for the presentation of a 
Protestant program over Station WWL. They were told that no time 
was then available, but were assured that, if and when time did be- 
come available, Mr. Hoerner would let them know. Having heard 
nothing from Mr. Hoerner, in August 1953, an analysis of the pro- 
grams of Station WWL was made and‘it was found that, while local 
oo Catholic programs were carried; :no local ‘live Protes- 

rogram was being carried on the station. Rev. Langtry, as 

the-kepresentative of the New Orleans Council of-Churches, there- 

upoii wrote a letter [dated August 25, 1953] to the Commission 

oA Soe Bee a 
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pointing out this fact, sending a copy to Mr. Hoerner. Soon thereafter, 
Mr. Hoerner wrote Rev. Langtry, disclaiming any attempt to discrimi- 
nate and offering the Council of Churches time on Station WWL for a 
religious program from the Protestant churches. Rev. Langtry testified 
that this satisfied the objection and that he then wrote another letter to 
the Commission, under date of September 1, notifying the Commission 
that the Council of Churches was satisfied as to the sincerity of WWL in 
providing time for the Protestant Churches. The period from 12 to 12:30 
p.m. on Sunday has been provided the Council of Churches and such time 
is now being used by the Protestant churches. Father Donnelly, who 
became President of Loyola in 1952, testified he did not know whether 

or not Protestant Churches had requested time prior to the complaint, 
that there was no specific policy as to the matter, and that he first be- 
came aware of the problem when he saw Rev. Langtry’s complaint. 
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22. Members of the faculty at Loyola University frequently 
participate in programs over Station WWL, particularly on the program 
"Faculty Panel." This program generally consists of several faculty 
members, as well as outside experts in the subject field. 

23, Time without cost has been given to the Federal government 
and the various departments of the city and state governments, as well 
as many community and public welfare services. WWL has served more 
than 75 community and welfare organizations, such as the Red Cross, 
the United Fund, Cancer Fund, etc. In many cases, programs for these 
agencies are prepared by the station staff at no cost to the welfare organi- 
zation. In addition to programs broadcast, Station WWL has originated 
several activities, such as an annual campaign called “Toys for Tots," 
in which toys are assembled and delivered to children by Station per- 


sonnel at Christmas time, and an annual Easter egg hunt, in cooperation 
with the city, for children of all creeds and color. It has also been | 
active in efforts to eliminate traffic fatalities and has originated several aa 
safety programs, nen of on "Precious Lives," has been i. eXted by the | 
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a 15-minute chat on safety with the school children. Each year, the 
station staff mans booths on the principal streets of New Orleans, 
soliciting funds for the United Cerebral Palsy Association and for the 
March of Dimes. It has received service plaques from the Shriner's 
Hospital for Crippled Children, Boy Scouts of America, Boys Clubs of 
America, United States Army, United States Marine Corps, Kiwanis 
International, March of Dimes, and the City of New Orleans, and the 
Better Business Bureau of New Orleans. 
Television Proposal 

24. Comprehensive program policies adopted by Loyola have 
three basic objectives: (1) provision of wholesome entertainment; (2) 
stimulation of good citizenship; (3) development of an awareness of the 





educational and cultural opportunities available in the community. 

Loyola pledges itself to constant vigilance in order to assure mainte- 
nance of the highest moral standards throughout the entire program 
structure and, to this end, will apply the standards specifically set 

forth in the Television Code of the National Association of Radio and 
Television Broadcasters. These policies, as well as the plans and 
programs of the proposed station, were adopted by the board of direc- 
tors after consultation with its Lay Board of Advisors and the professional 
radio personnel of Station WWL. 

25. The proposed television schedule of Loyola is based on 
knowledge of the community, gained through the experience of Station 
WWL, and its adaptation to television as well as upon consultations 
with community leaders and organizations in the area, and special 


| : [6472 
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studies, It has prepared detailed program schedules for a typical 
“ys week's operation. These schedules were originated by the manager and 
. Staff of Station WWL, considered by the board of ar ee and the Lay 
Advisors” ‘Board, and altered where necessary to elie tate the policies 
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> of the boards. The percentage ratios of the program categories, the 


specific programs selected, and the times at which those programs will 
be presented were based primarily upon the more than thirty years of 
broadcasting experience of Station WWL in New Orleans. The special 
studies made by Loyola in connection with its programming proposals 
relate to the size and physical character of the community , aspects of 
the population in terms of households, relevant age groups, and cate- 
a gories of probable viewing audiences and community developments such 
as post-war increased industrialization and port activities. 

26. Representatives of Loyola conducted personal interviews 
with representatives of organizations in the New Orleans area and with 
other organizations able to supply material of interest to the city resi- 
dents. These interviews were conducted by Edward Hoerner, assistant 
to the general manager in charge of programs; George Shannon, proposed 
farm service director; John Kent, community service director; and Leo 
Zinser, proposed director of education. Among the organizations g23/ 
interviewed and believed to be willing to cooperate are the New Orleans 
Department of Recreation, New Orleans Public Library, Orleans Parish 
School Board, New Orleans Council of Churches, New Orleans Depart- 
ment of Public Safety, Louisiana Department of Education, New Orleans 
Council of Social Agencies, the Archdiocese of Roman Catholic Churches 
of New Orleans, the New Orleans Rabbinical Council for Orthodox and 
Reformed Faiths, the L. E. Rabouin Vocational High School, the Isaac 
Delgado Central Trades School, the New Orleans Educational Committee 
on Crime Prevention, the New Orleans Philharmonic Symphony Society, 
the Great Books Foundation, the Delgado Museum of Art, the New 
Orleans Players, the Junior League, the Junior Chamber of Commerce 
of New Orleans, and Le Petit Theatre du Vieux Carre. “Appropriate 
officials of other-ciiic, public service, educational and culigral organi- 
zations of the New a community, it is also believed, will co- ay 
operate and ase peailale their resources to Loyola's. tigk | 
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The needs, facilities and probable future availability of these organiza- 
tions were taken into consideration in planning the program structure, 
and they were informed that WWL personnel would be available to help 
with programming details. Mr. Hoerner testified that, in view of the 
possible lengthy. delay in going on the air, it seemed pointless to hold 
any organization to a specific time. 


23/ Loyola lists a total of about 95 organizations which "are willing to 

— cooperate" in its proposed programming. About 25 of these 
organizations were represented in the interviews by Loyola with 
Dorothy Spiker, a representative of the New Orleans Council of 
Social Agencies. 
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Proposed Programming 
27. Loyola proposes to broadcast 108 hours per week. Hours 
of operation will be 8:00 A.M. to 12:00 midnight Monday through Friday 
and 10:00 A.M. to 12:00 midnight on Saturday and Sunday. An analysis 
of the proposed typical week is as follows:24/ 
Source of Programs 
Network commercial 
Network sustaining 
Recorded commercial 
Recorded sustaining 
Wire commercial 
Wire sustaining 
Live commercial 
Live sustaining 
Total commercial 
Total sustaining@?/ 
Broadcast hours 


Number of spot announce- 
ments" 
_ Non-conimercial spot 
annotAcements 
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Types of Programs 


Entertainment 65.70% | 
Religious 2.35% | 
Agricultural 1.36% 
Educational 5.64% ! 
News 7.31% | 
Discussion 1.92% © 
Talks 15.72%*. 


*Talks consist of sports, 5.57; "public 
service,'' 6.26; women's programs, a BO 





24/ This analysis indicates that 24.27% of total weekly broadcast time 
will be live, but a detailed breakdown of such programs set forth 
on pages 248 and 249 of Loyola Exhibit No. 1 indicates that 25 hours 
and 25 minutes are proposed. This figure, when applied to the total 
proposed broadcast time of 108 hours, would reduce the percentage 
of live broadcast time to 23.5%. ; 


25/ 10 hours of local live programs are to be ieieeaay | on a sustaining 

~ pasis, of which 1-1/2 hours are in the 6-11 p.m. time segment. 
Loyola also proposes 12 noncommercial spot announcements in the 
6-11 p.m. segment. 
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28. Entertainment. Loyola has scheduled a substantial number 
of non-network programs, both live and film, in this category. 

(2) Live programs include: Music With Mac (8:05 to 8:15 a.m., 
Monday through Friday) - consisting of music and "wake-up" information 
such as time signals, weather conditions, and safety announcements. 
Dixieland America (5 to 5:30 p.m., Sunday) - a semi-documentary pro- ia 
gram reflecting New Orleans life and using a musical format. Loyola % a 
contemplates cnering — program to the network oe national broadcast. | 
Jive Five (4:14 to 4530" D. m., Monday through Saturday) ~ ~ guusical inter. 
lude of light ext — and popaler: music, =, aso ive 2 
a Bee n 
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through Friday) - vocal music of light opera, concert and semi-classical 
song. This Is Your Song (7 to 7:30 p.m. , Tuesday) - a musical request 
program. 30 Past 11 (11:30 to 12 noon, Sunday) - poetic and philosoph- 
ical passages interwoven with music, suggestions, and advice as to 
"places to go" and "things to see."" Hayloft Concert (12:30 tol p.m., 
Saturday) - a variety program slanted especially toward the younger set, 
a group of teen-agers being invited each week to participate in square 
dancing or vocalizing. Screen the Teens (10:30 to 11 a.m., Saturday) - 
an amateur talent show for teen-agers and, every seventh week, for 
pre-teen children. Show Business Show Case (7 to 7:30 p.m., Friday) - 
a variety program with studio audience, featuring studio talent, other 
professional and semi-professional artists of the area, and professional 
entertainers of national caliber. Double Take (7 to 7:30 p.m., Thurs- 
day) - a dramatic program utilizing professional and semi-professional 
theatrical groups located in the New Orleans areas in plays which have 
been presented by these groups at their own theaters in the past. 
Southern Hospitality (9:30 to 10 p.m., Tuesday) - an informal variety 
show emceed by Jill Jackson and featuring the "Southern way of life." 
Whaddya Know (9:30 to 10 p.m., Thursday) - an audience participation 
comedy quiz program. 

(b) Film entertainment programs proposed include: American 
Wit and Humor (2 to 2:30 p.m. , Sunday) - a film reenactment of stories, 


poems and folk tales by 19th Century authors on American wit and humor. 


Ladies Look and Listen (8:15 to 8:30 a.m., Monday through Friday) - 

a series of short selections of music and comedy, featuring major names 
in show business. Lilli Palmer Show (1 to 1:15 p.m., Tuesday and 
Thursday) - an interview show with feminine appeal. Big Game Hunt 

(1 to 1;30 p.m., Saturday) - showing and discussing animals or trophies, 
and an actual jungle adventure of Martin and Osa Johnson:: Holiday in 
Paris (1:30 to 2 p.m., Tuesday) - a tour of Paris, featuring French 
stars. Buster Crabbe (3 to 3:30 p.m., Sunday) - a Weetere movie. 

Gene Autry (5:30 to 6 p. m. , Sunday) - a Western f 3 ow 
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(6 to 6:30 p.m., Sunday) - a Western adventure series. ‘Two Gun Play- 
house (4:45 to 5:45 p.m. , Monday through Saturday) - a Western adven- 
ture series. Play of the Week (10 to 10:30 p.m., Sunday) - a repeat 
run of ‘Playhouse of Stars" series. The Playbill (10:45 to midnight, 
daily) - feature films of 'recent'"' Hollywood movies. ! 
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The Golden Curtain (1:30 to 2 p.m., Sunday) - a series of programs of 
favorite music, operas, ballets and symphonies, moderated on film by 
Robert Lawrence, conductor, composer, and critic. Strange Adventure 
(10 to 10:15 p.m. , Tuesday, Thursday and Saturday) - a repeat broadcast 
of ''Fireside Theater."' Hollywood Off Beat (9:30 to 10 p. m., Friday) - 
"private-eye" series. Cartoon Classics (10 to 10:30 a.m. , Saturday) - 
variety and comedy films selected for the children audience. Dr. Fixum 
(8:30 to 8:45 a.m., Monday through Friday) - film program featuring the 
household editor for Science and Mechanics Magazine. : 


29. Religion. All religious programs proposed b j 
presented on Sunday and all faiths will be represented. In addition, a 


daily pygyex about one minute long is included in each day's sign-on and 
sign-of These daily prayers.will-be-rotated-amrong-the-Roman 
Catholic, Protestant and Jewish faiths. Programs listed are: In Which 
We Live(10 to I0! Et program devoted to the various 
Protestant faiths of the vicinity. It is the first of three 30-minute reli- 
gious segments. Rev. Walter D. Langtry, chairman of the radio and 
television department of the New Orleans Council of Churches, speaking 
in behalf of the Protestant faiths, has expressed the willingness of the 
Council of Churches to cooperate and participate in this program. Loyola % ; 
proposes to make remote facilities available every fourth week so that the 
Prograny, can, ‘if’ a. ous group so desires, originate directly from a 

ae We Believe vit 10:30 to 11 a.m., Sunday) - the second of the three . 
religious seas. Le cieedaas has been set aside for r exclusive seat a 
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faith. While this program will consist largely of film, a substantial 
percentage will entail live broadcasts originating from the studios of 

the television station. In consequence of discussions with Rabbi 
Leipziger, president of the Rabinnical Conference of New Orleans, it is 
believed that this religious group will be able to furnish the station with 
live program material and participants for 80% of their programs. 
Speaking in behalf of both the Orthodox and Reformed Jewish Faiths, 
Rabbi Leipziger has assured the station of the cooperation of the Rabbin- 
ical Society of New Orleans. These three religious programs are to be 
on a sustaining basis. 

30. Agriculture. Loyola's locally originated agricultural pro- 
gramming will consist of the program entitled Farm Front Firsts which 
is to be broadcast from 12:15 p.m. to 12:30 p.m. , Monday through 
Saturday. Farm Front Firsts would be supervised by George Shannon, 






26/ Some 32 named Protestant ministers, Jewish rabbis and Roman 
Catholic priests "have agreed to take over the duty of saying the 
prayers." 
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the WWL Farm Service Director. It is designed to be a complete farm 
service program serving all members of the farm family and would 
include interviews with farmers from Louisiana and elsewhere, cover- 
age of farm shows, demonstrations, etc. Representatives from various 
farm organizations in outlying communities were contacted by Loyola 
with respect to participation in the proposed program. 

31. Educational. Programs included by the applicant in this 
category, comprising 5.64% of the proposed schedule, are wholly local 
in origin. They are not restricted to classroom-presentation types of 
programs but are designed to appeal to broad segments of the viewing 
audience. Except for a child-training program on three week-day morn- 
ings and an after school program, the educational gory is pointed 
toward the week-ends when it is felt the entire familigiiy watch. 
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Live educational programs include Toddler Training (1 0:15 to 10:30 a.m., 
Monday, Wednesday and Friday) -- an education-through-entertainment 
program for the pre-school child, is to be presented in association with 
Louisiana State University ,22/ but under the supervision of the educa- 
tional director of the station. Art Museum (11:15 to 11:30 a.m., Sunday) - 
a program devoted to the general category of fine arts, will include such 
subject matter as sculpture, photographic art, museum collections, 
historic memorabilia and metal crafts. It will include art from the Del- 
gado Museum, from the Cabildo, and collections and paintings of local 
artists. The program would be done by remote occasionally and will be 
supervised by the station's educational director. Great Books (12 to 
12:30 p.m. , Sunday) - an adaptation of a WWL radio program which will 
run the gamut of literature from the classics of history to current best 
sellers and new books. College Credits (1 to 1:30 p.m. , Sunday) - a 
program patterned after the ''Johns-Hopkins Science Review," except 
that it will not be limited to science. It is proposed to allow colleges 
and universities in the area to select the content of and prepare individual 
programs. Loyola University, Tulane University, Louisiana State Uni- 
versity, Dominican College of New Orleans, Dillard University and 
Xavier University, will present such programs. Dillard-Xavier (2:30 
to 3 p.m., Sunday) - a program with the underlying theme of ''Education 
through Music," will be supervised by the station's director of education, 
who will coordinate programs with students from Dillard-Xavier and 
guests presenting music or drama. Vocational Education 3: 30 to 4 p.m., 
Sunday) - a program utilizing the talents i 


27/ With respect to Toddler Training, College Credits, ind College 
Beat, there is no showing that all of the educational institutions 
relied upon will participate to the extent indicated. Specifically , 
the Louisidha State University Department of Psychology, Dillard 
University / Tulane University, Dominican College of New Orleans » 
and Ursuline College are not on the Loyola "List of Sagnaieations 
wag are pling to cooperate." 





[6477] 
[7376 ] 
408 


[6477] 

| 7376 | 
of the two leading vocational schools in the New Orleans area, Rabouin 
and Delgado Trade Schools. It is proposed that the two schools will 
appear on alternating weeks in the series and that a faculty director of 
the respective school will act as moderator on the program. No specific 
commitment to participate as proposed is shown. Educational Workshop 
(4 to 4:15 p.m., daily except Sunday) - a program "allotted across the 
board to private, parochial and public schools" is a showcase of extra- 
curricular activities. High School Spotlight (1:30 to 2 p.m., Saturday) - 
a variety review program to be conceived and produced by high school 
students. Each school will be assigned a date of telecast and will deter- 
mine which members of the student body will appear and in what capacity. 
A coordinator for the series will be made available by the station to aid 
in the construction and production of each school's program. College 
Beat (3:30 to 4 p.m. , Saturday) - a program to be developed and exe- 
cuted by students of the colleges and universities within the metropolitan 
area of New Orleans. The station's director of education will supervise 
the program. In addition to'the live programs, a film program is 
scheduled. Visual Education for All (11 to 11:15 a.m., Sunday) - a film 
with opening and closing by Dr. Raymond P. Witte, director of evening 
division of Loyola University. The film will be secured from the 
Federal Security Agency, Office of Education and local agencies. 

32. News. Although all scheduled news programs are classified 
as either netwonk or wire, 2°/ provision has been made for local news 
coverage in the programs entitled Sign On (8:00 to 8:05 a.m. , Monday 
through Friday and 10:00 to 10:05 a.m., Saturday and Sunday); News 
Till Noon (12:00 noon to 12:15 p.m. , Monday through Saturday); Head- 
line Edition and Weatherman (5:45 to 6:00 p.m. , Monday through Satur- 
day); and Last Edition (10:30 to 10:45 p.m. daily). These programs 
will be locally originated and, in addition to material received from 
national and international film and wire services a of the Apsociated 
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a Press and United Press, will use locally produced sound and silent 


| film. 29/ Remote originations will be employed on an as required basis. 


Responsibility for "tailoring" news programs to community needs will 

be vested. in the News and Public Affairs Director and, in addition, a 

full time reporter will be employed in order to assure full local news 
| 


coverage. 


| ee ee i 
, 28/ The analysis of the proposed program schedule shows 7.31% of the 
~~ total week devoted to news programs and 7.01% to wire programs. 


29/ Loyola equipment includes both a sound and a silent motion picture 
camera as well as 4x5 and 35 m/m slide making Pistpalent, 
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33. Discussion. Three local live discussion programs are 
proposed as a forum for subjects of local interest. These are: Opera- 
tion Blueprint (8:30 to 9 p.m., Friday) - on which the principals will be 
representatives of government departments (city and state). The pro- 
gram content will adhere to a strict line of demarcation between political 
and civic subject matter. Tomorrow's America (7:30 to 8 p.m., Satur- 
day) - devoted to the discussion of the problems which are encompassed 
in the general category "Juvenile Delinquency" and will be moderated by 
Dr. Raymond P. Witte, vice chairman of the New Orleans Educational 
Committee on Crime Prevention. Speak Your Piece (8:30 to9 p.m., 
Wednesday) - a pro and con discussion of public affairs. A film pro- 
gram, Facts Forum (9:00 to 9:30 p.m., Sunday) is also scheduled. 
This program is filmed in Washington and deals with "topics of national 
civic interest." | . 
34. Talks. Programs of this classification constitute 15.72% of " 
weekly broadcast time. Five of the proposed programs are live and 
six are film. Sports broadcasts account for more than one-third of 
the timngin n thi category, women's programs for slightly less than **: 
id a e time, and the remainger of of the time is devoted to 
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programs characterized as "public service." The live programs are: 
Community Service (4:30 to 4:45 p.m. , Monday through Saturday) - a 


vehicle for promotion, publicity, instruction and dissemination of in- 
formation for welfare agencies, civic groups, governmental agencies 
and other organizations. Way to a Man's Heart (3 to 3:30 p.m., daily, 
except Sunday) - a home economist program with the accent on cooking 
as a regular feature of each program, but including portions devoted to 
from time to time to floral arrangements, table settings, makeup, hair 
styles, fashions, and interviews with guests. Jill's Hollywood (8:45 to 
9 a.m., Monday through Friday) - news from Hollywood, previews of 
coming attractions of local movie houses, and interviews with Hollywood 
celebrities who are in town. Weekend at Home (10 to 10:15 a.m., 
Friday) is, designed for the entire family. Sports Final (6 to 6:15 p.m., 
Monday through Friday) will feature local sports and include guest 
interviews. 

(a) The film "talks" programs proposed are: Information Project 
(12:30 to 12:45 p.m. , Monday, Thursday and Friday, and 12:45 to 
1:00 p.m., on Wednesday) - a film on a subject of particular interest to 
women. Capitol Hill (9:15 to 9:30 p.m., Saturday) a report to the people 
of the New Orleans area by Senators and Congressmen in Washington. 
Goin’ Places (10:15 to 10:30 p.m. , Monday through Saturday) - fishing 
demonstration and talk. Three sports programs are also listed: 
Wrestling From Hollywood (2 to 3 P.M. , Saturday) - main events and 
semi-finals from Los Angeles, film recorded during live telecast by 
Station KTLA; Telesports Digest (7 to 7:30 p.m., Saturday) - digest of 
major sports events edited and narrated by Harry Wismer; and Touch- 
down (8 to 8:30 p.m., Saturday) - featuring the outstanding action of 
top college games played each Saturday. 
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(b) It will be —e that in addition to Sports. Final; . (a live tele- 


cast) three film sports’ sh pws are scheduled, Wrestling from Hollywood, 
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| 
Telesports Digest, and Touchdown. In addition to the regularly scheduled 
sports programs, increased time will be made available during the regu- 
lar seasons of particular sports and for special events. The station's 
remote pickup facilities will be used for play-by-play programs. 

35. Loyola proposes several live programs designed specifically 
to promote the interests of south, all previously described under 
other headings. A number of programs of special interest to youths are 
described previously under education. Two programs are described 
under the entertainment category: Screen the Teens and Hayloft Concert. 
Six programs of entertainment film are also proposed for youthful audi- 
ences. Three of these are half-hour Western films shown on Sunday 
afternoon. In addition, a one-hour daily, except Sunday , Western adven- 
ture film series is proposed with two additional half-hour film shows on 
Saturdays only. Ali are elsewhere described herein. 

36. A number of programs are scheduled, both live and film, 
which appear to have particular appeal to women. These programs, all 
of which have been described elsewhere in this Decision, include: 

Toddler Training, described under "educational" programs, and Way to 
a Man's Heart, described under "talks" and a oe of the Farm Front 
Firsts, described under "agriculture." 


30/ The Times-Picayune, in its direct case, set forth comparative 
schedules and quantitative comparisons of the non-network pro- 
grams proposed, respectively, by the three applicants in several 
categories, including ''Youth Programs," ''Women's Interests," 

"Negro Participation," "Civic Interest ,"" and "Outlying communities," 

in addition to the usual "Religious," "Agricultural," "Educational," 

and "News" categories. Loyola, in its Reply Findings, objects to 

Findings proposed by Times-Picayune with respect to the first five 

categories as being ''concocted categories for which no definition 4 

exists and into which the Times- “Picayune has arbitrarily inserted 

such programs as suits its desires;?. The Findings proposed by 

Times-Picayune to which Loyola abiects are in accord with the 

analyses which Times-Picayune made of the program schedules of? 

all applicants and introduced in evidence as part of its direct case. 

Loyola: either interposed any objection to:the receipt in evidence’ 
yses, nor offered any evig mee in vebrttal BiEre. In 
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this connection, it is noted that Loyola has repeatedly characterized 
certain of its own programs as "public service" programs and there 
is no established definition for such a category. 
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37. Loyola proposes a half-hour weekly program entitled 


Dillard-Xavier which will call for regular Negro®!/ participation. In 


addition, College Credits and The College Beat (each broadcast one 
half-hour weekly) are available for Negro participation from time to 
time. 22/ There is no evidence of any specific contact by Loyola with 
any Negro organization regarding proposed programming, it being 
Loyola's position that programs of interest to the entire population have 
been proposed and that the entire population will be represented in parti- 
cipation. 

38. The proposed television station will continue the Station 
WWL practice of making available the station's personnel and facilities 
for service to civic, religious educational groups; and other local 
organizations. The community service director (John Kent) of Station 
WWL will also serve in a similar capacity with the television station. 
A number of programs for such organizations have been scheduled in 
the typical week. These include; Community Service, discussed under 
the "talks" category and Operation Blueprint, Speak Your Piece, and 
Tomorrow's America described under the ''discussion" category. Loyola's 
proposed programming schedule includes some 21 local sustaining pro- 

_ grams which it characterizes as "public service” programs. At least four 
of these programs appear several times a week and four are in the 6 to 
11 p.m. segment. All of these last mentioned programs are described 
elsewhere under regularly defined categories. 

| 39. Loyola proposes no program either ribiarty originated 

_ outside of Greater New Orleans or regularly earine for participation by 
persons or groups from outlying communities. Vag fous organizations 

, have peen contacted, however, with a view to participation on a non- 
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40. In addition to the programs proposed in the typical week 
schedule, emergency news and worthy special events will be covered 
according to their nature and scope. In the field of special events, such 
as the Mardi Gras, Sugar Bowl pageants, and other events of interest to 
New Orleans, highlights will be given coverage. Remote programs of 
important local events would also be broadcast as they occur. 

41. Loyola has made plans for the production of each of its non- 
network programs (33 live and 26 film), showing in _ the format 


31/ According to the 1950 U. S. Census, Negroes represent about 29% 
~~ of the population of New Orleans. 


32/ These programs are described under "Education", paragraph 31, 
supra. 
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of the program, the program and engineering personnel assigned, the 
studio of origination, and other data. For each of its local live pro- 
grams, a plan has also been prepared showing the talent, the nature of 
the lighting, a general description of sets to be used, and other details 
necessary to indicate the action throughout the program. Provision has 
been made for required in-studio rehearsals. (See also discussion of 
closed circuit demonstrations). i 
Color Television : 

42. Loyola's color television proposal is in the nature of a state- 
ment of policy, supplemented by a listing of technical equipment neces- 
sary to carry out its proposals, rather than a detailed plan to broadcast 
specific color programs. The program schedule proposed in the mono- 
chrome presentation will be adhered to and color programming will be 
interjected into: that, schedule as follows: 7 : 

(a) Color programs made available by the netpork with 

ae Loyola is affiliated will be broadcast in color. 
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(b) Film programs, when scheduled, will be in color when- 
ever it is practical and feasable and when color film is 
available. Ultimately, Loyola proposes to use color 
film exclusively in film programs. 

(c) "In studio" color programs will be produced from time 
to time on a trial basis. The extent of such production 
will be determined by popular interest, availability of 
receivers, and similar considerations. 

Loyola makes no commitment as to the quantity of live programs to be 
produced but represents its willingness to produce them, from time to 
time, in increasing amount having in mind the ultimate long-range 
objective of a full color schedule. Equipment proposed by Loyola for 
color consists of network color equipment, one live color camera chain, 
two color film chains and one color slide chain for use with either mono- 
chrome or color material, replacing previously proposed equipment for 
telecasting network slides and film in monochrome only. No additional 
studio lighting for live color programs is proposed. It proposes no 
additional personnel to produce live color programs and no changes were 
made in its staffing plans originally prepared for monochrome only. 
The proposed schedule for a typical week set up for monochrome will be 
adhered to in any color telecasting. 
Studio Facilities 

43. The studio site proposed by Loyola is located near downtown 
New Orleans and accessible to both public and private transportation 
facilities. There is at present on the site a light industrial establish- 
ment housed in an aggregate of six contiguous buildings having the 
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bal general appearance of one large structure, plus a 2 gall detached build- : 


ing. The establishment occupies nearly one-half of. a icity Square and 
opens on three streets. The skeleton of the existi over-all construction 
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is adaptable for the remodeling necessary to convert the premises into 


the proposed television station. : 

44. Studios, complete office space, dressing rooms, storage 
area and service facilities are planned in the building. There will be 
two studios (Studios 1 and 2) measuring respectively 40' x 58'6" (2,340 
square feet) and 40' x 52' 6" (2,100 square feet) with a vertical dimen- 
sion of over 19 feet up to the bottom chord of the roof trusses. These 
two studios, each with its own control room, will be in juxtaposition 
with a hallway soundlock in between so that equipment and personnel can 
move from one to the other, permitting back-to-back presentations and 
latitude in programming. The doors of each studio will be large enough 
to accommodate automobiles and other large equipment. Two smaller 
rooms, each measuring 6' x 7' and designed to serve principally as 
announce booths, may be used for interviews, newscasts and similar 
programs. Two out-of-doors studios are also provided on this site. 
One is a patio studio, 45' x 33", suitable for diversified productions and 
the other is a livestock display area or pavilion 16' 6" x 31'. Both of 
these out-of-doors studios will be for programs where street noises are 
33/ The facilities of the new Loyola Field House will 
be available as required. This auditorium has a seating capacity of 


not undesirable. — 


6,500 and can be used as a studio for the presentation of large audience- 
participation shows. Property storage area of some 9,900 square feet, 





with a large off-street loading space, is planned immediately adjacent 
to Studios 1 and 2. Dressing rooms have been located convenient to the 
studios, as has the engineering shop with reference to the control room. 
The carpentry and paint shops have been placed so as to isolate noise. 

A kitchen will be installed in Studio 2 and will contain initially a refrig- 
erator, range, freezer, dishwasher and disposal unit, ‘as well as the 
necessary cupboards. and counter space to establish it as a functional 
kitchen. There is now on the front of the site a two-story building 
adaptable for. Hiequate office space. The 6 second floor | contains a ball- 
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radio broadcasting studios and additional offices as required. A 
recreation lounge has been planned in this area. A concrete paved 
private parking lot accommodating 33 automobiles is to be provided for 
the use of studio employees and studio audiences. 





33/ There was some evidence adduced by Times in the form of measure- 

ments that the sound level in the proposed outdoor studios might at 

times be so high as to interfere with audio pickups. Measurements 

made and cited by Times were not claimed to be typical and, in 

fact, were limited to a single 18 minute period (between 11:57 a.m. 

and 12:15 p.m.) on April 5, 1954. They were made at the entrance 

of the proposed studio and about 60 feet from the proposed outdoor 

stage. 
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45. The master control room will be located directly above the 
control rooms for Studios 1 and 2. It will contain the television terminal 
equipment including color monitors. Network and film broadcasts will 
be handled here with an RCA TC4A Switching System, releasing studio 
equipment for rehearsals. The individual studio control rooms will each 
house an audio console, a control panel for the RCA relay switching 
system, adapted for color television, and 6 film monitors. Studio 1 will 
use two studio-type cameras (TCA-TK-11A) on counter-balanced 
pedestals with a large movable microphone boom and RCA audio equip- 
ment. Studio 2 will use one studio-type camera and one field-type 
camera with two tripled dollies. Two RCA color or monochrome film 
chains and RCA color slide chains, plus a monochrome chain with 
Telop, will comprise the equipment for film projection. For remote 
pickups, it is intended to use the field-type camera from Studio 2 anda 
camera chain which will be on constant Btane-Dy, in an RCA field truck. 
On the occasion of a remote pickup only one camera will be available in 
Studio 2. However, in such case it can be augmer quickly by another 
one dollied over from antes 1, if necessary. Stud asp peaiuation will 
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be provided by a flourescent and incandescent lighting combination 
equivalent to a base light of approximately 150-foot candles over all 
staging areas. No microwave unit has been included since Loyola ex- 
pects to contract with the Southern Bell Telephone and Telegraph Com- 
pany for remote video facilities. : 

46. Loyola proposes a television staff of 88 full time employees 
and several other persons who will serve on the staffs of both the radio 
and television statin ==! W. Howard Summerville, who will be the 
general manager, will have four chief assistants in the administration 
of the station's actual operation, (1) assistant in charge of programs 
(Edward M. Hoerner), (2) director of engineering (Jefferson D. Bloom), 
(3) assistant in charge of sales (Larry Baird), and (4) an office manager, 
who will report directly to him. Detailed plans for the assignment of the 
proposed staff have been prepared and are shown in the record. The 
programming and technical departments will be built around WWL per- 
sonnel who have had experience in aural broadcasting in the New Orleans 
community. As an employee is moved entirely from radio to television 
operation, he will be replaced on the radio station staff . 


34/ Staff members who will have duties with both radio and television 

~  gtations are: W. Howard Summerville (general manager), Edward 
M. Hoerner (program director), Jefferson D. Bloom (director of 
engineering), Larry Baird (sales manager), George Shannon (direc- 
tor of farm service), and John Kent (community service director), 
David Winstein (producer-director), Francis Jacob, Jr. (audio 
supervisor) and two secretaries. 
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47. The television program department, headed by an assistant 
to the general manager, will be staffed by 43 persons, 5 of whom will 
also serve on the radio station staff. The engineering department, 
headed by the i of engineering, will have a total of 31 employees, 


2 of whom will 4 erve on both staffs. 35/— hh addition to the assistant 
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general manager in charge of sales, the sales department will have a 
total of 6 employees. The general office force, headed by the office 
manager, will have a total of 16 employees. Loyola's schedules show 
every live and local program, with sufficient production personnel to 
assure execution of the program. Time is allowed each director to ; 
meet any required in studio rehearsal within the frame work of his 
daily shift. ‘ 
48. Experience and background of some key personnel are set 
forth below: 
(a) W. Howard Summerville has been general manager of radio 
Station WWL for the past 14 years and has been in radio for more than 
a quarter of a century. He served as commercial manager of Station 
KRLD, Dailas, Texas, from 1930 to 1935; he then became director and 
commercial manager of Station WGST, Atlanta, Georgia, until 1939 when 
he became general manager of Station WWL. In preparation for Loyola's 
proposed television operations, Mr. Summerville has visited television 
stations in 12 or more cities. He has had no experience in the actual 
operation of a television station. ' 
(b) Edward M. Hoerner, proposed head of the television program a 
department, has been program director of WWL since 1944, having 
joined the staff in 1940. He is a native of New Orleans and has had sub- 
stantial varied experience in radio, as well as in the theater and music 
worlds. During his first four years with Station WWL he served as 
announcer, script writer, actor and production manager. He has con- 
ducted classes on radio programming at Loyola University. For the 
past two years he has worked with television stations in about 12 different 
cities, in order to acquire practical working experience in television. 
(c) Jefferson Bloom, director of engineering for the proposed 
television station, is a native of New Orleans and: dé graduate of Loyola 
University. He joined Station WWL in 1924 and has been its chief 
engineer since 1937. He was for ten years instru 
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at the University of Loyola. Mr. Bloom supervised the planning and 


| 


35/ Loyola proposes 2 film editors as part of the Engineering Depart- 

ment. Mr. Hoerner will be in charge of film buying and announcers 
and producers-directors will preview film during | shee time when 
they are on duty. 
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construction of Station WWL's 50-kw transmitter , and was consulting 
engineer for the Louisiana Department of Education's noncommercial 
educational FM station. | 

(d) Larry Baird, assistant to the general manager in charge of 
sales, has been engaged in sales activities for Station WWL for 16 years, 
becoming its commercial manager in 1942. He had previously been 
advertising director of the New Orleans States newspaper and has also 
been on the advertising staff of The Times-Picayune. 

(e) Francis H. Harms, program manager, has been employed 
for the past 11 years in the radio and television industry and joined the 
Loyola staff in October 1953 as program manager for the proposed tele- 
vision station. His television employment has included Station WMAR- 
TV, Baltimore, and WCBS-TV, New York City. He produced the ''Court 
of Common Sense" and devised the "Johns Hopkins Science Review," 
both national award-winning programs. He has produced 4,634 tele- 
vision hours of programming, aside from rehearsals. : 

49. Twelve of the present WWL staff members have attended a 
"Special Television Course for Professional Personnel" of two weeks' 
duration at Station KUHT, the educational station at Houston, Texas. 
Closed Circuit Programs 

50. yhorola University has engaged in closed cireuit production 
of television 5 ‘Programs and it is its announced intention to ere the 









Le: % 


$. Sy 


ea nag Sn ee 








[6485 
73844 


420 


thirteen of these programs have been produced in preliminary form. 
While the number of programs done each week on closed circuit has 
varied, it has been the practice to establish and maintain a specific time 
each day when the show is to go on the camera, and arrangements have 
been made with Columbia Broadcasting System to have regular television 
service from New York available to Loyola so that the station may perfect 
a simulated actual operation by using the network schedule for a complete 
day and produce the Loyola programs at the intervals required. When 

all of the proposed programs have been produced on closed circuit, it is 
planned to repeat them and also 


36/ During the month of October 1953, Frank Harms was employed by 
Loyola to begin a concentrated television course of training with the 
proposed television staff and there is evidence that training in the 
use of a two-camera chain was under way as early as November 9, 
1953. Beginning in January 1954, in the words of Mr. Hoerner, 
Loyola "went into the real detail of the operation,"’ established a 
regular schedule of orientation courses and kept records of work 
that was accomplished. 
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to Simulate the number of special events. In these orientation and 
training projects, weekly schedules are prepared listing the specific 
programs to be televised. For each program about to be produced on 
closed circuit, the Loyola staff prepares the script of the show with 
provision for theme music, musical instruments, and sound and record 
tracks; and the operation sheet listing the staff, the talent, the title 
cards, the necessary photographs, the sets and props to be placed, 
equipment to be put in place, and lighting to be used on the set. The 
director plans the script assigned to him and cats | 
program. At the scheduled time each program 


-and rehearses the 
“ 
nes before the camera. 






The general manager and other department heads view the program on 
a monitor located elsewhere in the building. After the program is over 
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the department heads meet with the director and the participants and 


discuss the various aspects of the program. Some of the programs have 
been produced as simulated color broadcasts, i.e., they have been 
presented in black and white, but in sets and costumes designed for the 
color telecasts that would be given if the programs were actually being 
broadcast in color. There is no evidence of participation in closed 
circuit operations by any persons other than Loyola personnel. 
Prior Television Application : 

51. Loyola first filed an application for a television station in 
New Orleans in January 1944. The application was withdrawn in 
March 1946, with the following statement: "This action was taken, 
pending further study of various conflicting claims as to monochrome 
versus color television, and as to the most desirable portion of the 
spectrum in which to render service." Father Donnelly testified that it 
was his understanding that the application was withdrawn pending deci- 
sion on conflicting positions of CBS and NBC with respect to color 


television. 
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The Times-Picayune Publishing Company — 

52. Times-Picayune Publishing Company is a Louisiana corpo- 
reation with an authorized capital of three million dollars, consisting of 
300,000 shares of common stock, of which 280,000 shares are issued 
and outstanding. The stock is owned by about 750 individuals , corpora- 
tions and charitable organizations. In terms of numbers of shares, 
approximately two-thirds of the total outstanding stock is owned by 
persons residing in Greater New Orleans, and more than 71% is owned 
by residents of the. states of Louisiana and Mississippi. 

53. Times ‘publishes two newspapers in the city of New Orleans: 
a morning. edition identified as the Times-Picayune and an evening edi- 


tion identified as the New Orleans States. A cauigte Sunday edition 
ee 
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called The Times-Picayune-States is also published. Times and its 
predecessor corporations have operated as a business enterprise in 
New Orleans for over a hundred years, serving the public of New 
Orleans and the surrounding area through the medium of its newspaper 
publications. Times traces its modern origin to a merger, in 1914, of 
the Times-Democrat and the Daily Picayune to become the Times- 
Picayune morning newspaper. In 1933, the New Orleans States, a daily 
afternoon newspaper, was acquired and both papers are now published 
by the applicant company. (See paragraph 101, infra , for discussion of 
the newspaper operation. ) 

54. About 51% of the total outstanding stock of Times is deposited 
in a 10 year voting trust. The trust agreement is to expire on June 12, 
1962 and is renewable at that time upon an affirmative vote of the majority 
of the stock deposited in the trust. It is revocable on the vote of seven of 
the 11 trustees or on the vote of a majority of the deposited stock. 
Powers of the voting trustees with respect to the deposited stock are un- 
limited except for proposals to dissolve the company or reclassify its 


capital stock. Present voting trustees are: 
% Stock 


Name Residence Owned Office 
Ira B. Harkey New Orleans, La. 1.04% Director of Times 


Chapman H. Hyams 3d New Orleans, La. 0.43% Vice President, 
Secretary, and 
Director of Times 


Jerry K. Nicholson New Orleans, La. 11.00% Director of Times 
Ashton Phelps New Orleans, La. 0.84% Director of Times 
Clay W. Beckner New Orleans, La. 0.21% 
Edith Allen Clark®’/ Washington, D.C. 10.34% 


37/ Miss Clark was living in London, England, .at the time of the hear- 
ing and had lived there for indeterminate period of time prior 
thereto. She has been represented by Proxy at all regular meetings 
of the voting trustees since 1950. 
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. % Stock 
Name Residence Chinncsél | 


Eleanor Nicholson : 
Corbin New Orleans, La. 2.08% 


Elizabeth Nicholson | 
Fischer New Orleans, La. 2.15% 


Laura H. Howard New Orleans, La. 4.18% 
John A. Morris®®/ New York, N. Y. 36% 
Robert G. Robinson New Orleans, La. 0. 04%, 
Normally, the active affairs of Times are managed by its officers and 
directors. Participation of trustees who are not directors would be to 
the extent they might feel necessary and, as a general rule, such parti- 
cipation would not be necessary. They do not propose to participate in 
the day to day operation of the proposed television station. 

55. The officers, directors, voting trustees, and holders of 


3% or more of the common stock of the Times-Picayune, as of March 9, 
1954, are set forth in the tabulation below. They are residents of New 


Orleans unless otherwise noted. 


| Stock 
Name and Address Position | Ownership 


John F. Tims President and Director : 0.18% 
George W. Healy, Jr. Vice President and Director 0.06% 


Chapman H. Hyams, II Vice President, Secretary, 0.43% 
Director and Voting Trustee 


Carl M. Corbin Vice President and Director 0.13% 
Ashton Phelps Director and Voting Trustee 0.84% 
Ira B. Harkey Director and Voting Trustee 1.04% 
Alvin H. Howard Director | 3.30% 
Jerry K. Nicholson” Director and Voting Trustee 11.00% 
Sam Israel, Jr. Director | . 036% 
William J. Walton Treasurer : 0.26%. 
Donald W-.Coleman Vice President : 0.09% 
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Aubrey F. Murray Vice President 
Thomas J. Adams Vice President 


Edith Allen Clark, Voting Trustee 
Washington, D. C. 


Eleanor Nicholson Voting Trustee 
Corbin } 


Elizabeth Nicholson Voting Trustee 
Fischer 


Estelle T. Hyams 
New York, N. Y. 


Amie Boyd Nicholson’/ 


a/ Individually and as executor of his father's estate, of 
~ which he is the sole beneficiary. He is a cousin of 
Mrs. Corbin and Mrs. Fischer. 


b/ Wife of Carl M. Corbin 
c/ Mother of Mrs. Corbin and Mrs. Fischer 


38/ Mr. Morris has family connections in New Orleans and visits there 
at least once a year. He has attended all trustees’ meetings since 
1950. 
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Stock 
Name and Address Position Ownership 


Robert G. Robinson Voting Trustee . 04% 
Clay W. Beckner Voting Trustee 21% 


John A. Morris Voting Trustee . 36% 
New York, N. Y. 


Laura H. Howara™ Voting Trustee 4.18% 
d/ Mother of Alvin H. Howard 
56. The business affairs of Times are managed by its officers 
and directors. The board of directors meets regularly once a month 
-and the finance committee, which includes all of the board members, 
meets once a week, except the week of a meeting of the board of direc- 
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tors. In early November 1953, a radio and television committee of the 
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board was appointed, consisting of Messrs. Tims, Healy and Phelps. 
This committee has met oftener than once a week to consider and pro- 
mulgate policies governing the company's radio broadcast activities, 
particularly matters in connection with its television application. 
Reports by a member or members of this committee are given each 
week at the finance committee meetings. | 
(a) John F. Tims, is the president and chief administrative 
officer of Times. He is a lifelong resident of New Orleans and has been 
continuously employed by Times for forty years. Mr. ‘Tims was elected 
vice president in 1939, was elected a director in 1946, and upon the 
death of Leonard K. Nicholson in 1952, was elected president. He is an 
official of the National Conference of Christians and Jews on both national 
and local levels; a member of the Advisory Committee to the Fourth 
Army Headquarters; and a member or official of several local civic, 
business and trade organizations, including Greater New Orleans, Inc., 
and International House. A member of the radio and television committee 
of the board of directors, he actively participates in policy making for 
television and radio operations, with particular attention to sales and 
business affairs. : 
(b) George W. Healy, Jr. 
(1) Healy, a native of Mississippi, has been a resident 
of New Orleans and employed continuously by Times since 1926, except 
for a period of government service in 1944 with the Office of War In- 
formation. Mr. Healy was elected to office of Treasurer of Times in 
1939. In 1942 he was elected a vice president and, in 1949, was elected 
a director. He is the editor of the Times-Picayune newspaper and is 
responsible for the editorial and news content of the paper. As editor, 
Mr. Healy is in daily contact with many persons active/in the civic, reli- 
gious and commercial life of New Orleans who discuss with him and seek 
his assistance in community welfare projects. He is active in local civic 
and community affairs , serving as an official of numerous charitable, 
youth, military and governmental me: business ahd trade, historical, 
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and civic concert organizations, as well as currently serving on the 
Advertising Council, a national organization for public service promotion 
by advertising media. 


[6490 
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(2) Healy is a member of the radio and television com- 
mittee, and since early November 1953, has been the general executive 
in charge of television and radio matters, responsible to the president 
for the day-to-day operation of Station WTPS. He is likewise responsible 
for the activities of the television staff and will be responsible for the 
operation of the proposed television station. Healy testified that, as to 
radio matters, the channel of authority has been through the station 
manager but that television employees reported directly to him. His 
newspaper duties require from two to four hours a day. In the event of 
a grant of the television application, he would delegate more newspaper 
duties to subordinates. During the eleven months prior to Mr. Healy's 
testimony, a period during which he was the Times-Picayune executive 
responsible for the preparation of its television case, he was also acting 
as editor of the Times-Picayune newspaper, vice president of The Times- 
Picayune Publishing Company, a member of the board of directors and of 
the finance committee of that company, and was the executive primarily 
responsible for Station WTPS. In the event the company obtains a tele- 
vision grant, Mr. Healy proposes to continue as editor of The Times- 
Picayune but would appoint a managing editor to relieve him of respon- 
sibility for the news department. In the year immediately preceding his 
appearance as a witness in this hearing, Mr. Healy devoted the "vast 
majority" of his time to the direction and supervision of the television 
staff, in preparation for television. 

{c) Chapman H. Hyams, II, a lifelong resident of New Orleans, 
has been a full-time employee of Times since 1945. He became a direc- 
tor in 1924, a-vice-president in 1938, and secretary in 1952. He isa 
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voting trustee. Mr. Hyams is active in local civic and community 
affairs, serving on several safety, trade and civic associations, as 
well as several local social clubs. As financial vice-president and 
secretary of the corporation, he is responsible for fiscal affairs of the 
company, and as a director participates in decisions on policy matters. 
He would not participate in the day-to-day operation of the proposed 
television station. 

(d) Charles M. Corbin, a native of Louisiana, on been a resi- 
dent of New Orleans for seventeen years. His family has been connected 
with Times and its predecessors for many years. Mr. Corbin was first 
employed by the applicant from 1936 until 1941, when he entered the 
Armed Forces. He reentered Applicant's employ in 1949, becoming 
editor of the New Orleans States in 1952. He became a director in 1950, 
and was elected a vice-president in 1951. Mr. Corbin is a member, and 
in some instances, an officer of several civic, business and trade clubs. 
As a member of the board of directors, he participates in decisions on 
major operation policies, but would not participate in the day -to-day 
operation of the television station. 

(e) Ashton Phelps, a lifelong resident of New Orleans, is a 
practicing attorney and a partner of the local firm that has served as 
general counsel for Times for a substantial period of time. His family 
has been connected with Times and its predecessors for many years. 

Mr. Phelps was elected a director and voting trustee in 1950 upon the 
death 
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of his father and since October 1952, following the death of L. K. 
Nicholson, has served as chairman of the voting trustees. He is active 
in community affairs, being an officer of a number of local charitable, 
cultural and legal aid, and other organizations. He is also a member of 
the board of visitors of Tulane University. Mr. Phelps is the only 
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voting trustee who will have direct participation in the proposed tele- 
vision operation. As a member of the radio and television committee, 
he participates in policy making for television and radio operations, 
with particular attention to relations with the Commission and legal 
affairs. 

(f) Ira B. Harkey, a native of Mississippi, has resided in New 
Orleans for forty years and has been a director of Times since 1947. 

He is also a voting trustee. Mr. Harkey is an executive and part owner 
in a local manufacturing concern. He is a member of numerous clubs 
and civic organizations, having served as YMCA board member for 
several years. Mr. Harkey will have no connection with the operation 
of the proposed television station, apart from his duties as director of 
the corporation. 

(g) Alvin H. Howard, a lifelong resident of New Orleans, suc- 
ceeded his mother, Mrs. Laura H. Howard, in 1950, as a director of 
the corporation. Mr. Howard is engaged in investment banking and is 
active in community affairs, serving as a member or director of several 
cultural, civic, business, veteran, and governmental advisory organiza- 
tions. Apart from his duties as a director, he will not participate in the 
operation of the proposed television station. 

(h) Jerry K. Nicholson, a lifelong resident of New Orleans, is 

one of the voting trustees. In 1952, he became a member of the board, 

_ succeeding his father who, at the time of his death in 1952, was president 
and director of Times. Following his graduation from Tulane Law School 

in January 1954, Jerry K. Nicholson began working for Times in its 

| auditing department. Having just completed his formal education, Mr. 
Nicholson's participation in community affairs is limited to several 
social clubs. He will have no connection with the operation of the pro- 
posed television station, apart from his duties as director of the corpora- 
tion. 








i) “Sam Israel, Jr., a lifelong resident of New Orleans, was 
elected director in 1954, following the death of J. C. Rathborne. Mr. 
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Israel is part owner of a coffee business. He is active as an official of 
several local charitable, business and trade organizations, as well as 
several social clubs. Except as a director of the corporation, he will 
not participate in the operation of the proposed television station. 

(j) Donald W. Coleman, vice president and circulation manager, 
was born in New Orleans and has been with The Times-Picayune since 
1914. Aubrey F. Murray, vice president and advertising director, was 
born in New Orleans and has been with The Times-Picayune or its 
predecessor since about 1910. Thomas J. Adams, vice president and 
credit manager, is a native of Mississippi and has been with the Times- 
Picayune since 1921. William J. Walton, the treasurer, is a native of 
New Orleans and has been with the Times-Picayune since its organiza- 
tion in 1914. : 
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57. Times relies upon the public service record of its news- 
papers, The Times-Picayune and The New Orleans States. Through its 
newsgathering facilities and other services, including a public informa- 
tion department, the publishing company has maintained contact with, 
and acquired substantial knowledge of, many communities in the area 
around New Orleans. News events in the four parishes nearest to New 
Orleans are gathered by assignment from among the Times-Picayune’ s 
52 full-time staff of news reporters and its 14 full-time staff news 
photographers. Through correspondents in a large number of the com- 
munities in 13 nearby parishes in Louisiana, plus 3 counties in Missis- 
sippi, community news and special events, social news and sports news 
are also gathered. : 

58. The extent of local and area news carried is reflected by 
an analysis of the Times-Picayune newspapers published in the week 
ended April 3, 1954, which shows that approximately 52% of the news 


columns of the Times-Picayune was devoted to local. nev S, with an 
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additional 5% (approximately) to Louisiana and Mississippi news, and 
the balance devoted to national and international news, and that approxi- 
mately 64% of the news columns of the New Orleans States was devoted 
to local news, 2% to Louisiana and Mississippi, and the remainder to 
national and international news. Analyses made of the Times-Picayune 
news published on the seven days of the Commission's 1953 composite 
week, showed a total of more than 1.5 pages devoted to religious matter, 
nearly 6.5 pages to education (including sports of educational institutions) , 
nearly 13 pages to welfare, and 1.5 pages each to civic development and 
agriculture. For the same week, about one-fourth page was devoted to 
fund-raising drives for community welfare projects. 2°/ An analysis for 
the same composite week was made of the issues of the New Orleans 
States newspaper (exclusive of Sunday), which showed a total of nearly 
1.5 pages of religious matter, about 5 pages for education, 6.8 pages 
for welfare and about 3 pages for civic development. 22/ 

59. Among the local and area community service, welfare and 
civic development programs inaugurated and supported by Times are the 
following: Award of a cup annually to the man or woman rendering the 
most valuable service to the community; a Christmas Gift Fund for poor 
children which distributes approximately 30,000 gifts annually and has 
operated nearly 50 years; the Tee-Pee Swimming Clubs established in 
1922 which provide free swimming instruction for youth at public parks 
and conduct an annual program to encourage athletic participation by 
children to which the City Recreation Department contributes its assis- 
tance and support with about 200,000 children participating; an annual 
contest, established in 1926, open to all high school pupils in Louisiana 
and Mississippi and presenting weekly and term awards for the best 
essays on 


- 
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39/ ‘The fécord does not show the total number of pages in the news- 
paper ‘editions involved. 


Note 


40/ The-record does not show the total number of pages in the news- 
paper ions involved. 
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the most significant news of the preceding week; annual awards to 
winners in prep school baseball, basketball, and football competition; 
an annual scholarship program for the outstanding high school senior in 
the Greater New Orleans area who is awarded a plaque and $1,000 
toward the cost of attendance at the college chosen by the individual; an 
annual competition to encourage better use of farm land conducted in 
cooperation with 4-H Clubs, the New Orleans Chamber of Commerce, 
farm agents, and agricultural schools which attract approximately 
8,000 boys and girls annually from Louisiana and Mississippi; an annual 
award and contest for weekly and smaller daily newspapers in Louisiana 
for the best agricultural news coverage; an annual safety promotion 
campaign in editorial cartoons, editorials and news; and an annual gift 
of $6,000, instituted in 1926, for a chair in econ at Tulane Uni- 
versity. 


60. Times has acquired substantial experience and resources 


in the use of graphic arts as applied to newspaper publishing. The 
photographic staff consists of 14 full-time employees and its photo 
reproduction facilities include a color processing room. Photographic 
equipment includes more than 25 cameras of various types. 
Radio Operation 
61. Times is the licensee of standard broadcast Station WT PS 
at New Orleans, Louisiana, which operates on 940 kc, with 1 kw power 


41/ 


weekly and has no network affiliation. Operation of these facilities 


daytime, and 500-watt power nighttime.— It is on the air 125 hours 
commenced in February 1950 after daytime-only operation for some 
years. Evidence with respect to the operation of WTPS is not extensive. 
Times did not allege superiority over the other applicants in the field of 
radio operation and, thus, offered no evidence with respect to the history 
of past operation of WTPS. Loyola and James A. Noe and d Company did 
claim superiority on the basis of their past radio operation: and thereby 
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thereby assumed the burden of proving this issue, not by merely show- 
ing their own operations, but upon an evidentiary basis of comparison; 
i.e., by such specific allegations of the competing proposals as are 
necessary to establish a significant difference between them. South 
Central Broadcasting Corporation, 9 RR 1035, 1036. The record 
developed by Loyola with respect to the past broadcast record of WT PS 


consists of: 





41/ The primary daytime service area (0.5 mv/m contour) of Station 
WTPS encompasses an area of 7,900 square miles, having a 
population of 897,077 persons. Its daytime service area includes 
all of eight parishes plus portions of six others in Louisiana, as 
well as a narrow strip along the Mississippi coast line. Its night- 
time interference-free (9.9 mv/m) contour encompasses an area 
of 220 square miles in the immediate vicinity of New Orleans, 
having a population of 638,930 persons. 
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a. The weekly program schedule of WTPS currently 
distributed by it as representing its schedule for 


b. Sections I and IV of Times' application for renewal 
of the license of WTPS, dated July 29, 1952. 
c. Testimony elicited from Mr. Healy by Loyola on 
cross-examination. 
Mr. Healy, as pointed out in Paragraph 56(b) 2 supra, is the general 
executive in charge of television and radio matters and, although he 
testified at the hearing that he was not familiar with the details of 
WTPSs' operation *2/ he stated, in an affidavit prepared as part of Times' 
direct case, that as executive in charge of Times' television and radio 
activities; "he exercises general supervision over the staff of Radio 
wr: . is responsible to John F. Tims, President of 
, “Picayune Publishing Company . . . for the day-to-day 


g operaines of a . .™ He also stated, at the beginning of his cross- 
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examination, "I am the responsible officer of the corporation, answerable 
for all of the television and radio (emphasis supplied) activities of our 
organization." (Times Ex. 1A, Page 64; R-481) : 

62. WTPS programming consists primarily of sports, news, and 
music. The station has no regularly employed musicians of its own and 
relies on recordings for its classical music programs with the exception 
of those of the New Orleans Symphony Society which are broadcast live 
and on a sustaining basis by the station. The following composite week 
figures were submitted as part of the Times direct case for the years 
1952, 1953, and 1954: 7 
1952 1953 1954 


Total Commercial 44.7 40.3 31.7 

Total Sustaining 55.3 59.7 68.3 

No. of Spot Announcements 515 558 658 

No. of Non-Commercial Spot 132 303 360 
Announcements : 

Actual Broadcast Hours 125 125 125 


42/ Since the weekly schedule referred to is no more than a proposal to 
broadcast a named program at a specified future time, it cannot be 
accepted as evidence that programs named therein were, in fact, 
broadcast. | 


43/ Healy stated that the program plans for WTPS were laid out prior to 
his appointment as radio and television executive, and indicated that 
Mr. Wehrmann, the station manager, would be better qualified to 
discuss educational programming. Mr. Wehrmann has managed 
WTPS since 1946. | 


| 
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The most current renewal application for WTPS at the time the direct 
cases were submitted was that dated July 29, 1952 (See Paragraph 61(b)). 
This application shows the program percentages by type for’ the 1951 
composite week to be: entertainment, 58%; religious 2. ee gericuttaral 
3.2%; educational , 0.0%; news, 10. 6%; discussion, 0.3% 
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'teducational, other,'’ 2.8%; sports events, 18.5%; and government and 
public service, 2.5%. 800 spot announcements were broadcast during 
the week. 77 spot announcements were non-commercial. 

63. Mr. Healy, when cross examined, testified as follows with 

respect to WTPS' past programming: 44/ 

a. Agriculture. No agricultural programs were, to the 
best of his knowledge, being broadcast. 

b. Education. The 1953 composite week shows 0.8% (one 
hour) devoted to educational programs. He had no 
recollection of any educational programs other than 
the commercial broadcasts of athletic contests be- 
tween Jesuit High School and Warren Easton High 
School. WTPS has no educational director nor have 
long range educational plans been discussed with Mr. 
Wehrmann or, to the best of Healy's recollection, 
with the other members of the Radio and Television 
Committee. WTPS had a general policy ". . . of as- 
sisting in any educational activity that the station 
deemed worthy."' (R-496) 

c. Religion. The Times' religious policy isto". . . make 
the station available to all religions. . .' (R-499) 
Religious programs being broadcast at the time of the 
hearing were: 

1. Sunday morning services from St. Paul's 
Episcopal Church (Commercial) 

2. "Moments with the Master," from the Prytania 
Presbyterian Church (commercial) 

3. The Christophers Program - Roman Catholic 
(sustaining) 

From time to time, other religious programs have 





been broadcast. 
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61, Footnote 32, supra, contained references to the following pro- 
grams not testified to by Mr. Healy: 
. Cajun Cowboy and Farm Reports - 6:05 to 6:15 AM 
Weather Reports - every half-hour through most of the 
broadcast day. 
c. Department of Education - 11:45 AM Saturday 


A total of six programs are listed which, by their titles, appear to 
be religious as compared to the three religious programs men- 
tioned by Mr. Healy. There is no evidence that these programs 
were to be scheduled for more than the single week covered by the 
schedule placed in evidence by Loyola, nor is there evidence as 

to the content or character of these programs. _ 
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d. Discussion. Broadcast of discussion programs had not 
been all that he would like it to be. He could recall 
no such programs during the eleven months prior to his 





testimony and attributed this lack to "financial problems," 
"inadequate finances," and "losses" of WTPS. £5/ 

He stated that he would be able to produce discussion programs 
if he had more money available for operating WTPS but, when asked 
what the increased expense would be if discussion programs were 
broadcast, admitted that he had not figured a budget on it. Times stated 
in its 1952 renewal application that it is always anxious and willing to 
make time available for the discussion of public issues and that "when- 
ever we have been approached in the past, and whenever we will be 
approached in the future, it is our policy to make available the best 
possible time for the discussion of any civic matter." (Loy. Ex. 37) 

e. News. WTPS has its own wire service but depends on the 
newsrooms of the Times-Picayune newspapers for local news. News 
programs are regularly scheduled, local news being received ‘from the 
Times-Picayune newsroom by the Nias basket" metho 
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announcers. He did not know whether or not the raw "copy basket" 
news was processed by the news announcers prior to broadcasting. : 
Station policy is "to present the news as objectively as the Times- ; 
Picayune news columns present it." (R-506) 

f. Broadcasts on behalf of civic and charitable organizations. 
To the best of his knowledge, there were no regularly scheduled pro- 
grams broadcast on behalf of civic and charitable organizations. Such 
programs were broadcast occasionally, however. 

64. This renewal application states that each of its newscasts 
is followed by a statement such as: For complete coverage of all the 
news, etc. , read your Times-Picayune - or New Orleans States. The 3 
Times-Picayune regularly carries on its radio page, the slogan, "For j 
something good on the radio, take a turn to WTPS, 940." : 

Television Proposal 

The program policies of Times are reflected in considerable 
detail in its programming proposals but there is no separate statement 
of program policies, except in the case of news telecasts. In that con- 
nection it proposes to present complete, factual, fair news coverage 
without bias and with stress on local news, following the same policy in 2 
the selection and handling of news as, it is said, is, and has been, 
done by its newspapers. 


45/ Except for a few months during which it was affiliated with the 
Liberty network, WTPS has operated at a loss. 
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The educational and news departments of the station and film camera- 

men will work at all times in close association with the news reporters 

and photography bureaus of the newspapers. | 
8 Betz Times program, ——— are based eon seep of the 
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in New Orleans, plus surveys, consultations with community leaders, 
and advice from a television consultant. (See Paragraph 67, infra.) 
Times has made specific arrangements for participation by persons or 
organizations with whose cooperation it proposes to produce particular 
programs. This has been shown in the record, usually by a sworn 
statement from the individual or a representative of the ea 


involved. 


67. Preliminary to the development of its detailed programming, 


Times-Picayune, employed Frank M. Taylor26/ as television adviser 
and consultant. A survey was made of the population and other charac- 
teristics of the general area to be served, utilizing the Times-Picayune 
editorial and promotion staffs. With this survey, and his own back- 
ground and experience of several years in the production of programs 
for a television station in another southern metropolitan city (Birming- 
ham, Alabama), Mr. Taylor tentatively determined the amounts of time 
to be recommended for serving significant needs indicated by the survey 
in a balanced program service. Under his direction, development of 
the content of specific programs to satisfy the needs indicated by major 
divisions of the survey was begun. Personal contacts were made, in 
some instances several times, with local and area persons and organi- 
zations which were deemed to be necessary participants or advisers in 
the proposed television programming, with the twofold purpose of ob- 
taining information as to the value of a suggested program in satisfying 
the community needs and interests and of securing advice as to how a 
program could best be presented so as to utilize most effectively the 
available resources, having specific program suggestions in mind. 
Approximately 160 persons were personally contacted and consulted on 
this basis, and about 139 additional contacts were made by letter. 

Every program involving the participation of persons and organizations 
outside of the Times-Picayune organization was developed in conjunction 
with that person and organization. As a further step intended to insure 
that all | recogiized clubs, societies, associations 
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New Orleans and nearby areas were informed of the opportunity to be 
afforded them by Times-Picayune for utilization of the proposed tele- 
vision station, Times-Picayune personally contacted representatives of 
. approximately 294 such clubs from which responses in writing were 
received, on the basis of which Times-Picayune expects each organiza- 
tion to utilize the facilities of the proposed television station. The fore- 
going procedures were also integrated into the Times-Picayune closed 
circuit television operation, discussed elsewhere in this decision, to 
give further concrete evidence of actual organizational participation 


46/ Mr. Taylor will also be in charge of television programming and 
~~ production for the proposed television station, if the Times- 
Picayune application is granted. 
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as proposed. Over 170 persons representing many local and area 
community organizations actively participated in the planning and pro- 
duction by closed circuit of the programs calling for such participation 
as described in the Times-Picayune television program schedule. 
Proposed Programming 

68. Times proposes to broadcast 119-1/4 hours per week. 
Hours of operation will be 7:00 AM to 12:00 midnight Monday through 
Friday; 7:00 AM Saturday to 1:00 AM Sunday; and 8:00 AM Sunday to 
12:00 midnight. An analysis of the proposed typical week is as follows: 

Proposed Programs for Television Station 
Source of Programs 
Network commercial 38.8% 
.., Network sustaining 7.7% 
Recorded commercial 13.1% 
_-MiRgeorded sustaining 
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Live commercial 16.3% 
Live sustaining 20. 1% 

Total commercial 68. 2% 

Total Sustaining 31.8% 
Broadcast hours 119+1/ 4 
Number of spot announcements 200 
Noncommercial spot announcements 186 


Types of Programs 


Entertainment 66. 2% 
Religious 3. 1% 
Agricultural 3.4% 
Educational 6.9% 
News 6. 8% 
Discussion 1. 2%, 
Talks (Including Sports) 12.4% 


Forty-three and one half hours (36.4%) of the weekly program time is 
to be devoted to local live programs, 46.5% to network programs and 
17.1% to be recorded (film) programs. Approximately 22-1/2 hours 
of the live programming will be sustaining, three hours of which are 
to be in the 6-11 p.m. segment. Times also proposes to broadcast 
186 noncommercial spot announcements, of which 43 will be in the 
6-11 p.m. segment; to provide a broadcast medium in part for organi- 


zations and civic drives : 
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that cannot take advantage of program time on the proposed station. 
Specific programs on the typical week schedule are discussed in suc- 
ceeding paragraphs. | ai 

69. Entertainment. Times has scheduled a substigtial number 
of entertainment programs. Some of these, it will be nated ‘are here- 
inafter discussed under special classifications. Sing For } Your Supper 
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(Monday through Friday, 6:15 to 6:30 p.m.; Saturday, 6:15 to 7 p.m.) - 
described as a show having been planned to produce sheer relaxation and 
entertainment. It will feature the staff orchestra and a leading local 
male and female vocalist. On the Square (9:30 to 10 p.m., Thursday) 
carries the same name as the newspaper column of Ed Brooks of the 
Times-Picayune, who will act as emcee for the show. It will feature 
semi-professional and professional artists of the Greater New Orleans 
area in dramatic and musical presentations, and is not to be an amateur 
show in any sense. New Orleans Jazz (10 to 10:45 p.m., Saturday ) - 
planned to present a program of pure New Orleans jazz, with New 
Orleans musicians highlighting music written in and about the city. 
Amateur Show and Cowpoke Corral are discussed under programs of 
especial interest to youth. Film programs in this category include one 
not elsewhere discussed. Bon Jour to Tour (10 to 10:30 p.m. , Monday) 
a program of scenic beauty of locales other than New Orleans. The film 
would be obtained from tourist information bureaus of states, industrial 
bureaus, universities, etc. Entertainment film programs elsewhere 
discussed include: Junior Rodeo, Western Theatre, Adventure Time, 
and Fun House, all discussed under "Youth Programs." 

70. Religion. Times proposes five live religious programs: 
Daily Devotions (12:10 to 12:20 p.m., Monday through Friday) in-studio 
colorcast to be given in rotation by clergy of the Roman Catholic, 
Protestant and Jewish faiths. Color would be used in settings as well 
as film or slides prepared by the station's staff. This program was 
developed in cooperation with the Roman Catholic Archdiocesan 
Chancellor, the President of the New Orleans Council of Churches, and 
the head of the Rabbinical Association. Songs for the Sabbath (9:30 to 
10:00 a.m. Sunday) - program of religious choral music by the Depart- 
ment of Music of Dillard University, a local Negro university. The 
university choir has participated in a closed circuit telecast of Times- 
Picayune Pa ible Class (10:00 to 10:30 a.m. , Sunday) - nonsectarian 
Sundgy hodl fellowship group program for childrén.and their parents, 
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with music, instruction, and talk to be presented by the local Council 
of Churches, with the alternating participation of Negro church groups. 
Representatives of such groups worked on the development of this pro- 
gram. Your Neighbor's Religion (11:00 a.m. to 12: 00 noon, Sunday) - 
remote program of services direct from churches in Greater New 
Orleans, rotated among the faiths. Over twenty pastors, including one 
Negro church leader, were contacted with respect to this particular 
program. Two of the local churches, with their ministers and choirs, 
have participated in Times closed circuit television operation. 
Religious Art (8:15 to 8:30 a.m., Sunday) - | 


[6500] : 
[ 7399 ] i 


live program to be presented by Dr. Alfred Moir, Art Historian and 
instructor at Sophie Newcomb College, showing color film and slides of 
religious art throughout the world. | | 

71. Agriculture. Times proposes four hours: of agricultural 
programs weekly (two hours in color), all live sustaining, divided 
among four programs: Two daily farm programs will be broadcast: 
It's Good to Know (7:15 to 7:30 a.m., Monday through Friday) - a farm 
weather and marketing news program, which would incorporate color 
film or slide material wherever available; and For the Farmer (12:20 
to 12:30 p.m. , Monday through Saturday) - a live colorcast of informal 
dairy and agricultural developments and techniques for farmers and 
dairymen, presented with visual aids, both from outside sources and 
the station's own art and photography department. This series will be 
produced in cooperation with the State University Extension Service 
with the participation of the County Agent and Home Demonstration 
Agents for the parish. Two other agricultural programs will be pro- 
duced on Saturday morning. One of these is Farm Show As 15 to 
8:00 a.m. 3 -a ‘aii of farm news activities, weathiftptbrsnstion, 
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wherever feasible. The other Saturday program - Voice of 4-H Club 
(10:00 to 11:00 a.m.) - a colorcast for farm youth organizations with a 
different club and parish to be presented each week. The program is 
based upon the Times-Picayune’s contest for farm youth in the area 
and, as such, will include participation of both white and negro groups. 
Out-of-studio activities would be presented by color film and slide 
inserts as appropriate. The associate editor of the State Extension 
Service, the State Agricultural District Supervisor, and the agricultural 
and home demonstration agents of the 4-H Club from Livingston Parish, 
participated in a closed circuit television production of this program. 
Additional agricultural information by the State University Extension 
Service would be included on a portion of the Sunday afternoon educa- 
tional program. Times proposes to employ a full-time agricultural 
specialist. 

72. Educational. Times proposes ten live educational programs 
(including 3 in color which total 1 hour) plus two color film programs. 
A staff specialist in education will be employed to assist in production 
of the programs. 

(a) The live educational programs are as follows: 
Kindergarten of the Air (8:45 to 9:00 a.m. , Monday through Friday) - 
a program of instruction and entertainment for pre-school children and 
their mothers, to be produced in conjunction with the Sophie Newcomb 
College Nursery School. The president of the college and the director 
of the school participated in developing the program and ina closed _ 
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circuit television production of it. Motion picture film used in this 
production was taken by the Times television staff at the school. A 


local actress, currently working in television, has agreed to partici- 
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ing school activities, will be produced and presented by the students with 
regularly assigned Times staff assistance. This program would be pro- 
duced every fifth week by Negro students. The city superintendent of 
schools and the president of the PTA have agreed to cooperate. Tulane 
Educational Workshop (3:30 to 4:00 p.m., Monday through Friday) and 
Broader Horizons (3:30 to 4:00 p.m., Sunday)-programs developed and 
to be produced in cooperation with Tulane University. A Times staff pro- 
ducer-director and an assistant will be assigned full-time to assist the 
various departments of the University in preparing and presenting the 
broadcast. A tentative series of programs for this time period has been 
prepared including a Sunday program devoted to experimental educational 
activities. Salute to LSU (3:00 to 3:30 p.m., Sunday) : program to be 
produced by remote facilities from the Louisiana State University's 
campus at Baton Rouge, showing the work, instruction and activities of 
the departments located there. To insure adequate assistance to the Uni- 
versity in the development and production of programs, a permanent 
television producer-director and an assistant will be assigned to this 
program and to NORD in Action. Occasionally the program, or portions 
thereof, may be produced for Times-Picayune on motion picture film 
made on the campus by contract photographers. University representa- 
tives have participated in a production of this program, featuring acti- 
vities of the University's speech and drama department, shot on the cam- 
pus by Times television staff photographer and film director. What's 
New in Medicine (1:00 to 1:30 p.m., Sunday) - a program presented in 
cooperation with the medical schools of Louisiana State University 
(located in New Orleans) and Tulane University. Research, health and 
medical information will be stressed. Color film and slide inserts will 
be used. The same producer-director will be regularly assigned for 
producing this show and assisting in its preparation. People and 
Books (1:30 to 2:00 p.m., Sunday) - a program of discussion, 
readings, and miniature dramatizations of books conduc: ed-with 

the participatidn of the New Orleans Public Library, the digector of 
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local little theater group. Art for Everyone (5:00 to 5:30 p.m., Satur- 
day) - live colorcast to familiarize the public with art in its different 
phases, to be produced under the supervision of and with the participa- 
tion of Dr. Alfred Moir, art historian and instructor at Sophie Newcomb 


College. Dr. Moir has participated in pilot productions of this program. 


(b) Also included by Times within the educational cate- 
gory were the live programs, Lively Arts and Zoo's Who and the film 
programs World At Your Door and Wonders of Nature. These programs 


are described as follows: — 





47/ These programs do not fall within the Commission's definition of an 
educational program inasmuch as there is no evidence that they are 
produced by or on behalf of an educational institution. They would 
appear to be more properly classified as entertainment or talks. 
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1. Lively Arts (6:15 to 6:30 PM Saturday). This pro- 
gram of modern and classical dance forms will feature pre-teen, teen- 
age, and adult dancers on alternate weeks and will be produced in con- 
junction with eleven local dancing schools. Every fourth week the 
program will consist of operatic excerpts produced by local singers and 
students from local schools of voice. A qualified director of dance and 
one of voice will participate. 

2. Zoo's Who (12:00 to 12:15 PM Sunday). The direc- 
tor of the New Orleans Audubon Zoological Park will explain the habitat, 
mating, feeding, and other information about animals in the park by 
bringing such animals to the studio when possible and by using slide and 
motion pictures taken at the zoo by Times' staff photographer. Dean | 


John Hebbs of Tulane will present similar information about bird life. 


23. World at Your Door (6:30 to 7:00 p.m., Saturday) - 
marogram to be produced with International House, a local . 
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ing by education. Dr. Frank L. Keller, an associate professor at 
Tulane with a wide background of travel in Latin America, has agreed 

to serve as technical director and to make available his collection of 
2,500 color slides of views of South America. The program will present 
local consular officials and visitors from Latin American countries to 
tell about their countries, through use of color television film and slides. 
A pilot production of this program was presented at Times studios using 
motion picture cameras with color film and participated in by a Colom- 
bian consular representative and three other Colombian citizens. 

4. Wonders of Nature (8:30 to 9:00 a.m. , Sunday) -a 
show of color film and slides of parks of the United States and Canada 
under the technical supervision of Dr. Frank L. Keller of Tulane Uni- 
versity and presented by William Wells, director of the Louisiana State 
Parks Commission, both of whom have agreed to serve in these capacities. 

73. News. Times proposes to devote about six hours of weekly 
time to locally originated news programs which will stress local news and 
supplement network news shows. A 10-minute news colorcast is sched- 
uled at noon, Monday through Saturday. Except for one film program 42/ 
all news programs are live, though each will utilize color film and 
slide inserts. Locally originated news programs will be broadcast four 
times daily, except Sunday: at sign-on, at noon, at 6: 00 p.m., and at 
10:45 p.m. , each show being 15 minutes in length, except for the 10- 
minute noon colorcast. The 7 a.m. sign-on weekday program would 
provide a television news service not available in New Orleans Since the 
earliest 


48/ The single film news program is scheduled to precede the Sunday 


noontime news show and is a 15-minute review of es past week's 
local and non-local news. : 
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television news now broadcast is at 7:55 a.m. Saturday and Sunday news 
programs would include regularly notices and information on weekend 
sports and recreation activities in the area. The proposed station will 
subscribe to the AP wire service for international, national and local 
news coverage. The news-gathering facilities of applicant's local news- 
paper publications, as well as its photographic facilities for still photo- 
graphs, would also be available to the television station. All news 
would be edited and presented by the television station's news-editor- 
announcers with photographic news material processed by its film 
department. Michael Kirk, proprietor of a local studio will at Times 
option either supply the required motion film service for local sequences 
as an independent contractor or become employed as a full-time staff 
cameraman and Sell to Times all necessary equipment. Extensive 
graphic presentation is planned on all news programs. 

74. Discussion. Times discussion programs described else- 
where are: What About This? - found under the category of "Outlying 
Communities"; and Parlor Panel, found under the category "civic 
interest”. 

75. Talk. Programs in this category, nine of which are live, 
include sports and account for 12.4% of the weekly time. Most of these 
programs are discussed infra under special classifications of Times 
designing. Camera Corner (12:15 to 12:30 p.m. , Sunday) - a live 
colorcast for amateur and professional photographers to show pictures 
taken by local photographers and to discuss methods of taking pictures 
to obtain the best results. Four local camera clubs ‘vere contacted in 
connection with this show. Other live programs are: Let's Go Visiting, 
described.under the category "Outlying Communities"; What's Cook- 
ing, Mirror ofthe Wall, How To Do It, and Grapevine, described under 
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For the Good of the Community, described under special "civic interests"; 
and Aunt Jane's Party, described under programs of special interest to 
youth; Want-Ads of the Air (10:00 to 10:30 a.m., Sunday) - a colorcast 
created for those who have some personal object to sell and do not need 
large scale advertising. In addition to the foregoing live programs, 
there is the film program, New Orleans on Parade, which is described 
under programs of special "civic interest." ! 

76. Sports. Times live sports programs include: T-P Sports 
Headlines (10:30 to 10:45 p.m., Monday through Friday) which Larry 
Regan, sportscaster with Station WTPS for the past five years, would 
handle. Two productions of this program were made on the Times 
closed circuit operation with three sports celebrities interviewed the 
first time and two, the secondtime. Another live sports program, NORD 
Show, is described under programs of special interest to youth. 

77. Times proposes several live programs stated to be designed 
for the particular interests of youth, in additional to the educational 
programs previously described. Half of these live programs totalling 
3-1/2 hours of weekly time, are to be colorcasts. In addition, four 


programs of entertainment film are scheduled totalling 9-3/4 hours 


weekly. 
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Live programs not elsewhere described— include: Aunt Jane's Party 
(4:00 to 4:15 p.m., Saturday) - an entertainment color-cast of a studio 
birthday party conducted by a local personality for children under nine 
years of age. Cowpoke Corral (4:15 to 4:30 p.m., Monday through 
Friday) - a colorcast preceding the daily Western film which would 
feature the staff orchestra and cowboy personality as emcee. who would 
invite four to twelve-year old children to the studio. 

(a) NORD in Action (12:30 to 4:00 p. me‘fighteg 
program of athletic contests by teams competing in the-3§ ¥ 6: 
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Recreation Department sports program, with time available for Negro 
as well as white contestants. When outdoor team sports are not being 
held the program will consist of exhibitions or demonstrations of the 
many individual sports encouraged by NORD, as well as cultural ac- 
tivities such as music, drama, dancing, etc., and hobbies and handi- 
crafts. Programs are to be presented remote or as a studio show. 
The format was developed after personal consultation with NORD 
officials and half an hour of the program was produced by Times on 
closed circuit television, with the personal participation of the director 
and three other NORD officials. Color film and slide inserts will be 
used on this program where desirable. A Times staff producer-direc- 
tor and assistant will be assigned full-time to the preparation and 
production of this program and the Salute to LSU program. 

(b) Amateur Show (2 to 3 p.m., Sunday) - a live color- 
cast intended to give amateurs in the area a chance to show their talent, 
under the supervision of a person with experience in producing amateur 
telecast shows. The station's staff orchestra would be used. The pro- 
gram would present talent under the age of eight on one week, those 
eight-fifteen years old another Sunday, those over fifteen years old 
another Sunday, servicemen from nearby installations rotated among 
the major armed components a fourth Sunday, and Negro talent the 
fifth Sunday. 

(c) The four programs of entertainment film for youth- 
ful audiences are: Western Theater (4:30 to 5:30 p.m. , Monday through 
Friday; 9 to 10:00 a.m., Saturday) - a Western film, in color when 
available; Junior Rodeo (8:15 to 8:30 a.m., Saturday) - a Western film 
short; Fun House (4:15 to 4:45 p.m., Saturday) - an afternoon comedy 
or caziogn film program; Adventure Time (5:30 to 6 p.m., daily except 
Sunday) - ~ a film program of action stories. These film programs 
woutg, 2 previewed and edited by the station's staff to eliminate any 
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sequences undesirable for the young viewer. 


49/ Breakfast in New Orleans (Described under Women's Programs) - 
a half hour segment of program is geared for entertainment of the 
eee ical child. The Voice of 4-H Club has been described under 
the agricultural heading and Bible Class and Songs of the Sabbath 
have been described under "Religion". 
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78. Programs termed of special interest to women proposed by 
Times account for 9 hours of the weekly time. About t 4 how hours will be in 
color. The programs, 6 in number and all live, are: What's Cooking 
(10:00 to 10:30 a.m. , Monday through Friday) - a color program of 
marketing information and food preparation and service, with demon- 
strations, using a kitchen to be installed at the studio. : The program 
will be presented by Mrs. Strasburger, former food editor of Times' 
Sunday newspaper. Leading chefs in the area will be invited to appear 
for interview from time to time. Mrs. Strasburger participated ina 
color motion picture of part of this program. Mirror én the Wall (8:30 
to 8:45 a.m., Monday through Friday) - a program of health and beauty 
information with demonstration of suitable physical exercises. How To 
Do It (4:45 to 5:00 p.m., Saturday) - a color program of discussion and 
demonstration about home interior design, decoration and furnishing. 
This program was developed after consultation with the fashion editor 
of the New Orleans States, who agreed to advise and assist in the 
preparation of material, and Ellen Langdon, a local housewife and 
actress who will emcee the program. Grapevine (3:30 to 3:45 p.m., 
Monday through Friday) - color program developed after consultation 
with Ruth Sullivan, a daily columnist for the New Orleans States, who 
participated in the development, closed circuit, and color aes pic- 


8:30 a.m., Monday through Friday). One-half of this eng a 
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program would be geared to pre-school children and housewives, with 
shopping tips, music, brief news and weather summaries, school infor- 
mation, interviews with local civic leaders or chairman of a local fund- 
raising committee, and other information. This program would include, 
as appropriate, color film and slide inserts. The sixth program, Kinder- 
garten of the Air, a colorcast, has been previously described under the 
educational heading. 

79. Times has scheduled one regular half-hour weekly program 
for Negro participation, i.e., Songs for the Sabbath, which was previ- 
ously described under the religious heading. Three programs, Teen Town, 
Amateur Show, and NORD in Action, the first under the educational head- 
ing above, and the latter two under youth programs, are regularly scheduled 
for participation by Negroes on a rotational basis. These three programs 
aggregate five hours of weekly time, which includes a one-hour live color- 
cast (the Amateur Show) and 3-1/2 hours of live monochrome telecast with 
color film and slide inserts (the NORD Show). Additional programs, Voice 
of 4-H Club, Bible Class, and Your Neighbor's Religion are scheduled to 
be made available for Negro participation from time to time. The first is 
a one-hour colorcast described under the agricultural heading. Bible Class 
is a half-hour program and Your Neighbor's Religion, one-hour remote 
described under the religious heading. 

80. Times proposes to devote 7 hours per week to live programs 
termed "civic interests". These would include programs dealing with the 
history of New Orleans, its places of interest, recreational facilities, ar- 
tistic and cultural facilities, business, labor and industry, community 
welfare organizations, and its government. Such programs include: New 
Orleans a la Mode (10:00 to 10:15 p.m., Wednesday) - a live colorcast of 
places and events of local historical interest to be narrated by Charles 


“et (7405 


R. Dufoar: ¢), “Dufour is a New Orleans States columnist who is also fi 
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Louisiana Landmarks Association. The program format was developed 
after consultation with Mr. Dufour. He and the television staff produced 
a monochrome production of the program on closed circuit television. 
Parlor Panel (9:30 to 10:00 p.m., Friday) - a colorcast of a panel dis- 
cussion by civic leaders concerned with the particular civic question 
under discussion. The program will be moderated by Mr. Dufour, who 
assisted in development of the proposed format. The program was 
tested through a monochrome production on closed circuit television in 
which Mr. Dufour and three officers of local historical organizations 
participated. Good of Community (10:15 to 10:30 p.m. . Wednesday ) - 
a period reserved for a live colorcast devoted to different civic organi- 
zations each week. Organizations in the area which will be likely parti- 
cipants were contacted by letter to determine their interest and appli- 
cant expects participation by nearly 300, based on written responses 
received. Similarly, women's civic organizations are given the Monday 
segment of Grapevine, as previously mentioned. New Orleans on 
Parade (11:00 to 11:15 p.m. , Monday through Friday) - a program of 
industrial film available through local industries. In conjunction with 
the film, local industrial problems would be discussed by local business 
executives and labor representatives, appearing in person. Film 
sequences of local industries would also be made by staff photographers 
and shown on the program. Your Government (10:30 to 11:00 a.m. , 
Sunday) - a presentation of films of the activities of local, state and 
federal offices in the area, to be arranged with local representatives of 
such offices who would be invited to appear to discuss the government 
activity in which they are engaged. Color film will be used when 
available. : 

(a) Local city recreational facilities would be featured 
on Zoo's Who, described hereinbefore under education; NORD in Action, 
described under youth; and regular portions of Breakfast, ia New Orleans 
pertaining to entertainment features and interviews and: 


civic leaders, as described under women's programs. | 
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and cultural facilities, talent, and organizations are featured on Art for 
Everyone, Lively Arts and People and Books, described above under 
educational; and On the Square, described under entertainment. 

81. Times classified the following programs as specifically 
designed to serve outlying communities: 

Voice of 4-H Club. (Described under Agriculture, paragraph 71 
supra.) This program is to be rotated among the various 4-H Clubs 
within a 100-mile radius of New Orleans. The record indicated that the 
program content will be basically agricultural and that an objective 
would be to promote inter-club competition. 

Salute to LSU. (Described under Education, paragraph 72 supra.) 
This program will originate in Baton Rouge at the Louisiana State Uni- 


versity. 
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It is a general interest program having no connection with Baton Rouge 
other than the fact that the Louisiana State University is located there. 

Let's Go Visiting. (7:00 to 7:30 PM Tuesday) This program, 
to be produced in color, will be a photographic (both movie and still) 
visit to a different community in the area each week by a staff producer- 
director, writer, and film cameraman. Community officials, talent, 
clergy, etc. will participate in the program from Times' studios to point 
up the community's problems, attractions, and the advantages of a visit 
to the town. 20/ Times received assurance of cooperation from eighteen 
communities, only five of which were within the Grade B contour of the 
proposed television station. Three of the communities mentioned are 
more than 100 miles beyond’ the proposed Grade B contour (See para- 
graph 6, Footnote 4, supra). 

What About This? (9:30 to 10:00 PM Tuesday) This live color 
program ;-Supervised by the station's public service director, will 
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in outlying communities. The panel would interview national and 
Southern leaders on issues of current interest or conduct of their parti- 
cular office. Prominent visitors would also be interviewed on the pro- 
gram, which will be introduced by George Healy. On the basis of 
responses received from contacts made with these editors, Times 
anticipates participation by each. Only nine of the communities in- 
volved are within the Grade B contour of the proposed television station. 
Of the remainder, some are within 15 miles, ten are within 50 miles, 
and eight are within 100 miles of the proposed Grade B contour. 

82. Times proposes remote broadcasts of outstanding and 
special events of civic interest when such events are available. This 
program includes special athletic contests. : 

Color Television ! 

83. Times' color television proposal provides for telecasting 
local Five and film programs in color, as well as available network 
color programs. After the public release of the amendment of the 
Commission's Rules authorizing compatible color television, Mr. Healy 
and other Times' representatives went to Camden, New Jersey and to 
New York City to study equipment, lighting, personnel, facilities, set 
design, costuming and other operational requirements for producing 
local live and film programs in color. These studies of actual color 
television productions were made under the guidance of personnel in 
charge of the NBC color television operation and in consultations with 


technical and production personnel working on the show. 


50/ The mayor of Houma, in Terrebonne Parish, the president of the 
Houma Chamber of Commerce, the principal of Terrebonne High 
School, the pastor of the Houma Roman Catholic Church and his 
CYO Girls' Glee Club came to the studios twice at Times' expense 
for a closed circuit production of the program. 
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84. Times proposes daily live color programs in the mid-morn- 
ing, at noon and mid-afternoon, with evening programs every day, except 
Sunday. This schedule totals 16-3/4 hours (39% of total weekly live time) 
involving 23 programs and including at least one in each FCC program 
classification as to type. Regular color film programs totalling 1-1/2 
hours are scheduled on Saturday and Sunday. An additional 21 hours of 
Times' local programs will contain color film and slide inserts when 
available. 

85. Programs proposed to be regularly telecast in color, in- 
clude: Amateur Show, Cowpoke Corrall and Aunt Jane's Party, dis- 
cussed under programs of interest to youth, Art for Everyone, (dis- 
cussed under Education), Want Ads of the Air, discussed under Talks, 
and Voice of 4-H Clubs, discussed under agriculture. Camera Corner, 
discussed under Talks, is designed to be of special interest to color 
photographers. Sing for Your Supper - a Monday through Friday early 
evening program, discussed under Entertainment, was produced on 
closed circuit in monochrome before it was proposed as a colorcast. 

A local professional band of four musicians and vocalists participated. 
On the Square - a Thursday evening program, discussed under enter- 
tainment. At times, the entire program would be devoted to local com- 
munity theater productions. There was a closed circuit monochrome 
production of the program which was participated in by six entertainers 
before it was selected as a colorcast. New Orleans Jazz - discussed 
under Entertainment, is a Saturday evening program of Dixieland Jazz 
by local and visiting professional jazz bands. What's Cooking - cooking 
show produced five mornings a week; How To Do It - a 15-minute 


| Saturday afternoon program; and Grapevine - a 15-minute afternoon 


program (five times a week), are colorcasts discussed under programs 
of speci#i interest to women. Farm Show and Religious Art - programs 
discussed ‘under Agriculture and Religion respectively - are monochrome 
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live with color film and slide inserts. Bon Jour to Tour - a Sunday 
evening program of color travel film, discussed under Entertainment. 
A Tulane University professor will act as technical advisor for con- 
tinuity on the program. ! 

86. As a Special first-year feature, Times proposes to produce 
four Sunday afternoon programs of two-hour duration, which would in- 

e clude classical and modern dance, an opera, a drama, and musical 
comedy or light opera. Special events scheduled in the community 
throughout the year would also be colorcast where feasible. 

87. Times' color equipment will include two live color camera 
chains, two color film camera chains, and one color slide projection 
chain, together with equipment for transmitting in color such colorcasts 

| as the network makes available. Use of live color cameras in any of 
the three Times' studios is made possible by providing cable-patching 
facilities in each studio. A complete studio control switching system 
will permit switching between the two live color cameras. Camera 
controls for live, as well as film and slide color cameras, will be 
located in master control. The switching systems in master control 
and the two studio control rooms 
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will permit their use with any of the color cameras and the use of the 
cameras in any studio. Two color film projectors are proposed. A 
lighting facilities plan is proposed to provide additional lighting for 
color telecasting in at least two of the studios. | 

88. Times proposes fifteen additional employees incident to its 
color proposal, of which eleven were technical personnel. 
Studio Facilities and Equipment 2 

' 89. Times' studios will be located in doeratenen! New Orleans at 
: Sp The site 


a site easily accessible by public and private transport: 
Pak 
fronts on a New Orleans main business thoroughfare and: rime: fi 
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length of the block along another two-way street. Parking space for 36 
cars has been provided. A new building will be constructed. 

90. Times proposes three separate adjoining studios, totaling 
7,375 square feet under one roof. Each studio is isolated through a 
flexible control room arrangement with appropriate soundproofing. 
Separate rehearsals may be carried out in two studios while a live pro- 
gram is on the air. These three studios and facilities are required to 
rehearse and produce the Sunday program schedule in which Times has 
scheduled 6-3/4 hours of local live programming in the 8-hour period 
from 8:00 AM to 4:00 PM. A lighting22/ engineer's booth, located on 
the second floor between and overlooking Studios A and B, will contain 
a master switchboard and two dimmer banks, providing lighting for both 
monochrome and color. Studio A (49' x 87') and Studio B (45' x 48') 
can be served directly from the storage room. Studio C (25" x 37'6") 
must be served for properties and scenery through a corridor which is 
limited by an overhanging video control room to a maximum height of 
8 feet. Studios are arranged in such a way that visibility is provided 
from master control into each studio and each studio control and, in 
turn, from studio controls into the three studios. Ceiling heights of 
27 feet, provided in the studio building, will permit installation of 
lighting grids and catwalks 6 feet below the ceiling to enable lighting 
engineers to walk freely in setting the lighting for colorcasting. Over- 
head lights at this height will avoid overheating studio working areas 
and facilitate venting. Times proposes an all-incandescent lighting 
system which will provide light levels of 125-foot candles for mono- 
chrome telecasting and 350-foot candles for color telecasting, the 
required light levels according to the opinion of a television lighting 
expert on behalf of Times. This witness also stated without contradiction 
that flourescent light sources cannot be used for color telecasting. 

91. Times proposes sufficient RCA equipment to handle mono- 
chrome’ and color operation. Four complete live monochrome camera 


ting equipment is Jisted, separately, e Studios A, B, and C3: 
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will be provided, as well as film and slide chains; there will be three 
complete sets of video switching equipment, adapted for use in both 
monochrome and color. For remote operation, a two-camera set of 
field equipment (presently owned by the company), will be used ina 
suitable vehicle with an RCA microwave system for relay directly to the 
studios. Monochrome and color equipment will be sufficient to permit 
either type of program without diversion of equipment. (See also para- 
graph 86 for discussion of color television equipment). o! 

92. Times has designed a system of basic scenery consisting 
of standardized and interlocking units which can be combined and inter- 
changed, easily packed and stored, and used for all kinds of programs. 
The system includes framed scenery, such as flats; scenery to provide 
variety of architectural trim and detail for interiors and exteriors; and, 
lastly, unframed scenery, such as curtains, drapes, etc. Special 
scenery will be prepared as required. In addition to the foregoing, 
scenery or setting designs were developed for all programs (except two 
news programs) to be produced before live color cameras, as well as 
seven monochrome programs; and scale models in color of these 
designs were constructed. Each design was tested for color adaptability 
by taking color photographs in the case of settings for color programs, 
and for monochrome adaptability by live television camera on a closed 
circuit. 





93. Noe concedes the ability of Times to obtain the necessary 
technical equipment and considers the studio facilities proposed to be 
adequate, and urges that no applicant is superior in this respect. 
Staffing : 


94. The proposed staffo/ 


will be headed by George W. Healy, 
(See paragraph 56, supra). Other persons employed by Times in con- 
nection with the preparation and development of its televigion: proposal 
including the closed circuit demonstrations, will be discusisid in para- 


err 97, infra... 
> en “ =. > {ms 





[6510] 


7409 
458 


95. Assignment schedules for technical and programming per- 
sonnel have been prepared for each hour of the week and show that: 

(a) Two camera crews, consisting of two cameramen, one 
video technician, one audio technician, one producer-director and one 
floor director, will be on duty at all times during each broadcast day, 
along with one projectionist, one master control operator, and one 
transmitter engineer. During live color programs, an additional video 
technician will be on duty for each live color camera. Personnel has 
been scheduled for duty one hour before air time to permit camera and 
transmitter warm-up and adjustments. The second camera crew will 


permit rehearsal and 


52/ A staff of 122 persons is proposed for the television station, includ- 
ing 41 technical, 51 program, 10 sales, 18 general, and 2 executives. 
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airing of a program by the same crew, even when live programs are 
scheduled back-to-back. Times admits that personnel on some live 
shows could double up on duties but urges that program quality would 
thereby be degraded. 

(b) A master control operator will be continuously on duty from 
one hour before sign-on until fifteen minutes after sign-off, for the 
purpose of directing or channeling all video or audio input sources to 
the transmitter and to direct or switch all program sources when the 
control rooms are unmanned. He will be responsible for shading black 
and white film controls and for color film controls, but not for the 
video-controls of the four black and white, and the two live color 
cameras. 

(c) Personnel will have time to arrive at remote site, set up 
and warm equipment and make pre-program tests. A remote crew will 
consist: ‘of two cameramen, one video technician, one audio technician, 
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to which the production department has assigned a producer-director, 
one floor director, and one announcer. These crews will only be 
assigned for one special program and will not normally be required to 
move to another remote site within one hour's time. | 

96. Four script writers, six floor directors (one for each 
camera crew), and six producer-directors are proposed. Based on a 
40-hour week, this would provide 240 man-hours per week for rehearsal 
and production of local live programs. Four employees are proposed for 
the film department to receive, screen, edit, and ship film. 

97. Times has provided for employment of staff specialists, who 
will be available to organizations participating in proposed programs for 
direct assistance in program production. Facilities of the art, photo- 
graphy (for color and monochrome slides and motion picture film), con- 
tinuity and other station departments, both in staff personnel and equip- 
ment, have likewise been planned to be available for direct assistance to 
agencies participating in program production. | 
98. Among the personnel employed by Times in connection with 


its television proposal are: 


(a) Frank M. Taylor, who will serve in an executive capacity 


_ with the proposed television station, was employed in September,1953, 
as an advisor and consultant to Times in preparing their television 
application, with the understanding that in the event it receives a con- 
struction permit, he will be employed as an executive, having among 
other duties, the supervision and direction of programming and pro- 
duction. Mr. Taylor had television experience while employed at 
Station WAFM-TV (now WABT-TV), operating on Channel 13 in Birm- 
ingham, Alabama. From September 1, 1949 (which was two months 
after this station went on the air) until April, 1952, when he resigned 
to go into the agency advertising business, he was associated in the 
development of facilities and program production of Station WABT-TV. 
During such period he served in many iS i 
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capacities in the station and gained wide experience in the operation of 

a television station. In addition to the sale of time, both local and 

national, and the production of live and film shows, he also served as 

manager of operations of the station. 

(b) Henry F. Wehrmann, a native of New Orleans and a graduate 
of Tulane University, has been employed by Times since October, 1934. 
He has been general manager of its radio properties since their estab- 
lishment in 1946. Mr. Wehrmann participated in the purchasing and 
installation of equipment, design of facilities, recruiting of personnel, 
and the closed circuit training of personnel for the proposed television 
station. He would serve as operations manager of the proposed tele- 
vision station. 

(c) Claude Maonza has been employed by Times since October 12, 
1953 as television supervisor or chief engineer of the television produc- 
tion school. He began his work in radio in 1935 and remained in the 
employ of radio broadcasting stations, serving in technical capacities, 
except for the period 1942-47, which he spent in radio and radar work 
with shipbuilding and aircraft concerns and radio service business. .In 
1947 he returned to radio broadcasting work with Station WBRC in 
Birmingham, where he remained until September, 1950, when he trans- 
ferred to the WBRC television station and assumed duties as a trans- 
mitter technician and film projectionist. In August, 1952, he was 
placed in charge of a camera chain and studio control and aided in all 
maintenance work. He remained with Station WBRC-TV until February, 
1953, when he entered the construction business, remaining in that 
work for a short period only, when he was employed by Times. 

(d) Louis A. Peneguy, Jr. studied for two years at George 
Washington University as an advertising major. He was employed by 
radio Station WARD in Johnstown, Pennsylvania for two years as con- 
tinuity director, for one year as promotion manager, and one year as 
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program director of the AM and FM stations. He later was employed 
by Station WJAC-TV in Johnstown for one year as continuity director 
and assistant in programming. He has served as instructor in radio 
and television schools and been employed as assistant manager of 
radio Station WRAP in Norfolk, Virginia. He returned to New Orleans 
as continuity director of Station WBOK in October, 1953 , and was em- 
ployed by Times as chief of continuity of the television production school. 
(e) George W. Hendrickson, an associate professor of theater 

at Tulane University, was employed by Times as art director for its 
television staff. Mr. Hendrickson has had education and experience as 
a scenic artist and designer, including scenic art and design work with 
television Station WDSU-TV, the New Orleans Opera Association, and 
several local dramatic groups. He designed for Times the system of 
basic scenery and sets discussed in paragraph 91. 


[6513 
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Closed Circuit Operations | 

99. Times has engaged in an extensive closed circuit program, 
both to test proposed programs and to train its personnel. This is an 
integral part of the Times television program service proposal and 
development and it is planned to continue. Times has used its closed 
circuit operation to test selected programs in each classification by 
producing them on closed circuit with the participation of persons and 
organizations who would participate in programs over the proposed 
television station. One of Times' radio studios was converted into a 
television studio with lighting control rooms, props, a two-camera 
Dumont field chain, and other facilities. A staff was employed; and on 
October 24, 1953, the first two of 16 productions involving 15 programs 
were produced. After preliminary preparation in which conferences 
with participants were held, scripts and continuity were ween, props 
and sets were made, film sequences on location were made tor out-of - 
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studio material, art work and slides were prepared and rehearsals were 
held, the programs were actually produced before the closed circuit 


television cameras and kinescope recorded. In the case of color, four 


programs were produced on color film with motion picture cameras in 


lieu of production over closed circuit. A mock remote by closed circuit 
television was also produced. 

100. Another development of Times' closed circuit television 
operation was its use aS a community service in providing an intro- 
ductory course in television production. This course was offered by 
Tulane University in conjunction with Times, as part of the University's 
spring semester schedule. Instruction was offered free of charge 
primarily to civic leaders who were interested personally or on behalf 
of their respective organizations. 

Newspaper Operation 

101. Prior to 1933, there were four daily newspapers in New 
Orleans published under three separate ownerships: The Times-Pica- 
yune Publishing Company published a morning and Sunday paper; The 
Item Company published a morning, evening, and Sunday paper; and 
The Daily States Publishing Company published an evening and Sunday 
paper. In 1933, the Times-Picayune purchased The Daily States Pub- 
lishing Company and since then there has been a complete unification 
of the production, business, and financial departments of the news- 
papers, with the Times-Picayune’ Publishing Company now publish- 
ing a morning edition, an evening edition, and a combined edition on 
Sunday. In 1941, The Item Company discontinued the publication of its 
morning newspaper. Circulation figures for these publications, based 
on Audit Bureau of Circulation reports for 1953, are 175,558 copies 
for the daily morning edition (The Times-Picayune), 97,552 copies for 
the daily evening edition (The New Orleans States), and 279 ,946 ‘copies 
for the combined Sunday edition. The competing daily newspaper, The 
New Orleans Item, has a circulation of 104,872 daily copies and 


53/ Historically, the morning edition has been called The Times- 
Picayune and the evening edition, The New-Orleans States. The 


Qn G2 “Sunday edition is The Times-Picayunezaigrhe Morning Statgs. +. ~ 
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108,718 copies on Sunday. No edition of The Item is published on 

Saturday. The Times-Picayune Morning newspaper has a substantial 
circulation in areas of Louisiana outside of New Orleans, as far north 


{ 
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as Alexandria, and newsstand circulation in the larger cities farther 
north , such as Monroe and Shreveport. It also has substantial circula- 
tion in southern Mississippi, around Gulfport and Biloxi, and somewhat 
less circulation in southern Alabama, around Mobile. , 

102. The Times-Picayune Company sells its classified and 
general display advertising? / on a unit basis®2/ covering all editions 
of its two newspapers. The copy in all editions must be identical. The 
policy with respect to requiring purchase of classified advertising in all 
editions was begun in 1935. It was applied to general advertising in 1940 
in a bracket of 25,000 lines or more; but between open and 10,000 lines, 
it was optional until 1950, when the option was removed. This policy 
does not apply to retail display advertising, which may be purchased in 
any edition of either paper. In The Times-Picayune Publishing Co. Vv. 
United States, 345 U. S. 594 (1953), the Court, in holding for Times, 
stated "...we do not determine that unit advertising rates are lawful 
in other circumstances or other proceedings. Our decision adjudicates 
solely that this record cannot substantiate the Government's view of this 
case."" The Times-Picayune Company has no contracts in use for the 
sale of advertising space in the newspapers published by it which are 
“tying” contracts, within the meaning of that term as used in The Times- 
Picayune Company case, supra. Likewise, there are no contracts 
which provide for joint newspaper and radio advertising in the news- 
papers published by the Times-Picayune Publishing Company and on 
radio Station WTPS. 

108. Programs of the various radio and television stations in 
New Orleans are published in the newspapers of Times-Pigayune with 
out charge. An eee slug for Station WTPS is carried as a 
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"filler at the bottom of the logs. The text of the slug is sometimes 
"Tune to WI'PS" and at other times ''"For 'something good’ on radio - 
take a turn to WTPS - 940."" The newspapers also have a radio column 
in which reference is made to outstanding programs of the day on the 
radio and television stations in New Orleans. 





54/ Classified advertising in the Times-Picayune (both morning and 
Sunday) has increased from 6,857,769 in 1951 to 7,677,135 in 
1953; classified advertising in The States has increased from 
4,807,453 lines in 1951 to 5,326,047 lines in 1953; the classified 
advertising of the other daily newspaper in New Orleans, The 
Item, has decreased from 2,379 ,967 lines in 1951 to 2,170,387 
lines in 1953. The total combined general display advertising 
lineage in The Times-Picayune (morning and Sunday) and The 
States for 1951 was 6,893,989 and for 1953 was 6,626,913 lines, 
as compared to 2,379,874 and 2,003,838 for the respective years 
in The Item. The latter figures, it is said, do not include the 
Sunday edition lineage for The Item. It is noted that these figures 
show a decrease for both groups in general display advertising. 
Mr. Tims estimated that approximately two-thirds of the revenues 
of the company are derived from all advertising and one-third 
from circulation of the newspapers. 


55/ A similar unit basis of advertising is used by about 200 newspapers 


throughout the United States. 
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104. During 1948, Times was granted a construction permit for 
a television station to be operated on Channel 7 in New Orleans. In 
February 1949 (BMPCT-466), the company sought an extension of time 
for completing construction and its application for extension of time 
was set for hearing. Prior to the date scheduled for the hearing, Times, 
over the signature of John F. Tims, Jr., then vice president and busi- 
ness manager, sought dismissal of its application, stating that it had 
“concluded that in the light of present and probable national economic 
trends and the serious and fundamental uncertainties confronting the 
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television broadcasting art, including those dealt with in the Commis- 

sion's recent notice of further proposed rule making and television 

allocations, it would be impractical®£/ to construct a television station 


i in New Orleans at this time."" Thereafter, on August 4, 1949, the 
Commission informed The Times-Picayune a Company that its 
| construction permit had been cancelled. 
eo James A. Noe and Company 


105. James A. Noe and Company is a partnership, formed in 
October 1953 and composed of James A. Noe, 45% interest; Harry 
Alleman, 45% interest; Raymond F. Hufft, 5% interest; and James A. 
Noe, Jr., 5% interest. Profits and losses of the partnership venture 
are to be shared in the same proportions as the partnership interests. 
The sole purpose of the partnership is to obtain and operate the proposed 
television station. The application was originally filed by James A. Noe 
as an individual and he brought the other partners into the enterprise 
because he thought that working together they could render a better serv- 
ice than he could alone. 

106. James A. Noe was born at West Point, Kentucky, Decem- 
ber 21, 1890. He is now, and has been since 1922, a resident of 
Monroe, Louisiana. His participation in the civic life of the city of 
New Orleans has included charter membership in International House, 
an honorary membership in the Athletic Club, and several Mardi Gras 
Carnival Club memberships. He has held several state offices, includ- 
ing that of state senator, president pro-tem of the State Senate, Lieu- 
tenant Governor, and Governor of the State of Louisiana, succeeding to 
the latter office upon the death of the elected Governor and serving for 
several months. | 

(a) James Noe entered radio in 1929 as a partner in radio 
Station KOTN, Pine Bluff, Arkansas, in which he still retains a 50% 
interest. In 1936 he acquired Station WNOE, New Orleans (then known 
as Station WBNO), which he still owns. In addition, he is the sole 
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owner of radio Station KNOE in Monroe, Louisiana and of television 
KNOE-TV, also in Monroe. 


56/ When Mr. Tims was asked on cross-examination to explain why he 
— had considered it impractical to construct a television station in 
New Orleans in 1949, he replied, ''The international situation." 
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(b) In addition to his radio and television interests, Mr. Noe's 
other business experience has been in the real estate, farming, and 
oil and gas business. He is a 27% partner in the Independent Oil and 
Gas Company, a 50% partner in the N. & W. Company, and individually 
owns other real estate, farm and oil and gas properties. He would 
devote at least 75% of his time and more, if necessary, to personal 
supervision of the construction of the proposed television station, its 
staffing and operation through the first year of operation. Thereafter, 
he would divide his time equally between Monroe and New Orleans. Mr. 
Noe will be in direct charge of station policies and planning and super- 
vision of day-to-day operations. 

107. Harry Alisman was born in Arkansas in 1898 and is now, 
and has been since 1938, a resident of New Orleans. He began working 
in the oil industry in 1917, as a driller and rig builder in the oil fields 
of Oklahoma. In 1926, he went into business for himself and actively 
engaged in the oil drilling and rig building business in Texas from 1926 
to 1938, when he moved to New Orleans. From 1938 to 1948 he was 
engaged in business in Louisiana under the name of Harry Allsman, 
Inc. , specializing in marine construction, dredging and off-shore con- 
struction of oil well foundations. Owing to a serious illness in 1948, 
he retired from active business operations except for the management 
of his investments. Mr. Allsman was appointed Commissioner of the 
Division of Administration, Office of the Governor, by Honorable 
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| 
Robert Kennon and has continued in such position to date. His duties in- 
clude responsibility for purchasing supplies for state institutions and 
agencies, determination of certain personnel policies for state employees, 
and assistance in the preparation of the annual budget for the state. He is 
also a member of the Louisiana State Racing Commission. He spends 
about four days a week in Baton Rouge. Mr. Allsman is a member of the 
New Orleans Athletic Club, the Petroleum Club, and the Jerusalem 
Shrine in New Orleans. 

(a) He has had no experience in the management of radio and 
television stations and will leave the problems of day-to-day operation 
to the general manager of the station and Mr. Noe, Sr. Mr. Allsman 
proposes to devote as much as 50% of his time to the business affairs of 
the station, concentrating on construction and financial problems. It 
is not shown how this can be done in view of the State's claims on his 
time. There is no evidence that he will resign his position with the State. 

108. Raymond F. Hufft was born in New Orleans in 1914 and has 
continued to make the city his home. He attended Louisiana State Uni- 
versity. From 1936 to 1939 he was employed by the Federal Land Bank 
in New Orleans; from 1939 to January 1941, he was vice president and 
general manager of standard radio Station WNOE. Mr. Hufft entered 
military service in 1941 and rose from the rank of second lieutenant in 
the National Guard to Brigadier General, AUS, Paratroops. In addition 
to routine decorations, he was decorated for gallantry in action 
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by the United States, France, Great Britain and Canada; retiring from 
the Army with the rank of Colonel in 1947 with full disability compensa- 
tion for war wounds in action. Between 1947 and 1948 he worked as 
personal assistant to James A. Noe in connection with the latter's radio, 
oil and gas, and other business interests. From June 1948, to May 1952 
he served as Adjutant General of Louisiana and concurrently as Director 
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of Selective Service and Director of Civil Defense for the State. From 
July 1952 to March 1953, he was managing director and a member of the 
Board of the Louisiana Purchase Sesquicentennial Celebration, with 
headquarters in New Orleans. Since May 1953, he has been engaged in 
the insurance business as a member of the partnership of Drury and 
Hufft, in which he has a 50% interest and to which he devotes his entire 
time. Mr. Hufft is a member of the Army and Navy Club, New Orleans 
Chamber of Commerce, Veterans of Foreign Wars, American Legion, 
Legion of Valor, and Young Men's business Club, and is president of 
the New Orleans Athletic Club. 

(a) In addition to his experience as vice president and general 
manager of Station WNOE and as assistant to Mr. Noe from 1939 to 
1941, he was part owner and president of radio Station WTIX in New 
Orleans from 1950 until 1953 when the station was sold. He now owns 
no interest in any radio or television facilities or in any newspaper or 
moving picture enterprise. In the event the application of the partner- 
ship is granted, it is Mr. Hufft's understanding that the day-to-day 
operation of the station will be in charge of the station manager. He 
expects to hold himself available to his partners and to the general 
manager for consultation regarding the problems of the station at all 
reasonable times, but will not participate actively in the day-to-day 
operation of the station. He will continue to devote most of his time to 
his insurance business. 

109. James A. Noe, Jr. was born in Monroe, Louisiana in 
1928. He received an LL.B degree from Louisiana State University 
and was admitted to the Louisiana Bar in August, 1953. During summer 
vacations in 1947 and 1948, and on irregular occasions at other times, 
he has worked for radio Station KNOE, Monroe, as a part-time news 
and special events announcer. He also served for a short time as a 
part-time announcer on Station KNOE-TV and developed a National 
Guard program on the latter station. Mr. Noe, Jr. established resi- 
dence in New Orleans on September 1, 1953, and is engaged in the oil 
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business as a lease broker dealing in Louisiana and Mississippi proper- 
ties. He intends to establish his own law office in New Orleans. Mr. 
Noe holds membership in two New Orleans Mardi Gras Carnival groups 
and in the New Orleans Athletic Association. If the instant application 
is granted, he expects to devote 25% of his time and more, if necessary, 


to the affairs of the television station and plans to serve the station on a 


legal retainer as its attorney. 


[7417 | 
Financial Qualifications of James A. Noe and Company 
110. As found by the Hearing Examiner, the Noe application 


ber 


was originally filed by James A. Noe as an individual and was amended 

on November 3, 1953 to show, among other things, the substitution of 

the present partnership as the applicant in lieu of Mr. Noe individually. 

The partnership agreement provided, among other things, as follows: 
a. Proportionate ownership interest 


James A. Noe 45% 
Harry Allsman 45% 
Raymond F. Hufft 5% 
James A. Noe, Jr. 5% 


b. The partners were bound to contribute immediately , in direct 
proportion to their interest, $20,000.00 in cash or ready money .— 56/ 

c. The partners shall also bring to the partnership such addi- 
tional funds for the conduct of the business of the partnership as may 
be deemed by mutual consent of the partners to be necessary, provided 
that in all cases each partner shall bring an amount proportioned to his 
respective ownership interest. ! 

d. The partners shall be obligated in solido fox all debts in- 
curred by or on behalf of the partnership. oe i | 

111. The "Finance Plan" which accompanied the November 3 
amendment stated that: 
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a. Financing would be provided from the personal resources of 
the partners. 

b. Any necessary additional funds would be obtained as bank 
loans. 

c. Noe would lend or cause to be loaned funds needed by Noe, 
Jr. to contribute his 5% to the partnership. 

d. Allsman would lend or cause to be loaned funds needed by 
Hufft to contribute his 5% to the partnership. 
e. A bank official or officials would be available to testify. 
f. Equipment manufacturers have expressed willingness to 


finance equipment over four years. 
57/ Of this amount $10,000.00 has been paid into the partnership. 


[6519] 
[ 7418] 


g. The partners are prepared to liquidate personal assets, if 
necessary, to provide original construction and operating capital. 

h. It is expected, that of a $1,000,000 investment, $250,000 
will be through personal cash contributions and the remainder through 
bank loans. 

This plan was the subject of a letter from the Commission on November 
16, 1953, in which Noe was advised as follows: 

"A review of this [November 3rd] amendment has raised ques- 
tions concerning the following matters: 

"(1) It now appears that total construction costs of 

$870,217 are to be financed by partnership contributions, 

a bank loan and deferred payment credit. With respect to 

the proposed partnership contributions, it appears that the 

total commitment of James A. Noe amounts to $125,000. 

Mr. Noe's balance sheet indicates that he has a negative 

current position of $751 ,195 (current liabilities of 
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$885,528 less current assets of $134,331). In the 
absence of information as to how his other assets can 
be used as sources of funds, the Commission is unable 
to determine that he is financially able to meet his 
existing current liabilities and his cash commitment to 
the partnership. ! 
(2) With respect to your proposed bank loan, it is noted 
that your amendment contains no evidence supporting the 
availability of this loan. In the absence of a bank letter, 
the funds available from this source, the terms of repay- 
ment and the security for the loan cannot be determined. 
'(3) With respect to your proposed use of deferred pay- 
ment credit, it is noted that you have not submitted a 
letter from an equipment manufacturer, showing amount 
and terms, from which it can be concluded that deferred 
payment credit is available to you. : 
"4) se we a ™ 


". . . The above matters raise questions as to your financial 


qualifications to construct and operate the proposed television broad- 
cast station. . . Accordingly, they will be the subject of inquiry by 
the Commission at the proposed hearing." : 

112. On November 30, 1953, a letter signed by James Noe was 
filed with the Commission in response to the Commission's letter dated 


November 16. Noe's letter is in the form of an amendment which 
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purported to answer the queries set forth in the Commission’ s letter. 
No reference was made with respect to finances, however, other than 
to call attention to a letter from RCA which offered to extend deferred 


equipment credit .— 58/ 
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113. The Noe "color amendment" was filed on February 1, 1954 
(see paragraph 1 supra.) and was introduced in evidence as a Noe 
exhibit. Estimated total construction costs as stated in the amendment 
are $1,025,599.00. The amendment also contained a "Supplemental 
Financial Plan" which stated in pertinent part that ''We now base our 
financing plan on a proposed million two hundred thousand dollar total 
investment. Of this sum, $600,000 will be obtained by borrowing, 
$300,000.00 by deferred equipment purchase credit, and the remainder 
by proportionate partner capital contributions. This will provide a 
contingency cushion of approximately $175,000.00. "22/ The record 
indicates that the $600,000 loan is to be a partnership obligation (See 
paragraph 117 infra). 

114. An analysis of the financing plan with respect to the cash 
requirements thereof shows that the proportionate financial commit- 


ments, exclusive of any deferred equipment credit, are as follows: 


58/ The letter from RCA was not put in evidence. 


59/ Although denominated "Supplemental Financial Plan of James A. 

~ Noe and Company," it is in fact the entire present plan; its present 
financing plan, in the words of its counsel, 'twithout qualification." 
Statement of counsel for Noe Company made during cross-examina- 
tion of Mr. Noe, Sr. sheds light on what constitutes the present 
financing plan of that applicant. At transcript page 747-48, the 
following declaration of position is found; 


"Mr. Woods: The financial plan of James A. Noe and Company 
is, as stated in page 12 of Volume III [Noe Exhibit D] of the direct 
case of James A. Noe and Company | denominated "Supplemental 
Financial Plan of James A. Noe and Company"'], which page is an 
exact copy of the finance plan submitted as an amendment to the 
color television amendment at a time, as I recall it, around the 
1st of February, 1954. 


"Mr. Woods: That is our financing plan without qualifications. 
I reprinted in Volume III at page 10 and IT the finance plan sub- 
mitted with the first amended application of October 1953 [filed 
November 3, 1953 and referred to in this Decision as the Novem- 
ber 3 amendment] solely because I thought the second document 
could not be understood, since it referred to that first plan, without 
reference to the first plan."" (underscoring supplied) 
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. James A. Noe : 
0 ,000 (capital contribution) $135,000 | 
Less 45% of paid in capital 4,500 | 
| $130,500 
Harry Allsman | 
m3 45% of $300,000 (Capital contribution) $135,000 — 
! Less 45% of paid in capital 4,500 — 
, $130,500 
Raymond F. Hufft | 
re) ; (Capital contribution) $ 15,000 | 
Less 5% of paid in capital 500 | 
| $ 14,500 
James A. Noe, Jr. : 
BY of $300,000 (Capital contribution) $ 15,000 — 
L. Less 5% of paid in capital 500 
| $ 14,500 
James A. Noe & Company (partnership loan) . $600 , 000 


115. James A. Noe is also committed either bs advance the 
funds needed to meet the $14,500 commitment of his son or to endorse 
his son's note therefor. This increases the father's obligation to 
$145,000. | 

116. The question of availability of financing from the three 


sources proposed under the financing plan will be discussed separately. 
117. The $600,000.00 loan. The present partnership financial 
plan is unequivocally predicated upon the availability of a $600,000 loan. 
This plan as stated in the record, was reiterated by Mr. Noe, Sr.'s 
> testimony that 'We are going to have to borrow money to put the thing 
over" (R-740). It was further reiterated when counsel for the Broadcast 
Bureau asked: "You (the partnership) expect to - you will borrow 
$600,000, is that correct?" Mr. Noe replied, "That is right. That is, 
the company, all of us." (R-741) (Emphasis added) He was then asked 
what the applicant would do if it did not get the loan. The question was 
objected to by counsel for Times and during argument on the objection 
counsel for Noe stated (See paragraph 114, footnote 59) "That (the 
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Supplemental Plan) is our financing plan without qualification."" (R-107) 
The objection was then sustained. The record indicates a commitment 

by the Whitney National Bank to lend $50,000 to Mr. Hufft. The record 
contains no probative evidence of any commitment or arrangement under 
which the partnership or any individual partner except Hufft, can 





borrow $600,000 or any part thereof. 


lore 
7421 | 


118. Proportionate Partnership Contributions: The partnership 
agreement (see paragraph 110 supra.) provides for proportionate partner- 
ship contributions in the total amount of $20,000 plus such additional 
funds as may be deemed by mutual consent of the partners to be necessary. 








This provision of the partnership agreement, when considered in the light 
of the "Supplemental Financing Plan" (see paragraph 113 supra.) fixes the 
proportionate capital commitments of the partners as stated in paragraph 
114, supra. 

There is no commitment by any partner that he will advance more than 
his proportionate share, except that Mr. Noe has agreed to assist his 

son in meeting the latter's obligation. (See paragraph 115 supra.) 

(a) The balance sheet of the partnership, James A. Noe and 
Company, as of October 31, 1953, shows current assets (cash in bank) 
of $10,000, current liabilities (estimated) of $2,500 and a net worth of 
$7,500. At the time of the hearing, the partnership had expended over 
$5 ,000 and had in the bank a little over $4,700. The partnership had 
no other assets. It is noted that only $10,000 of the $20,000 in cash to 
be "immediately" advanced by the partners had been paid in. 

(b) James A. Noe. As indicated above, Mr. Noe's total capital 
commitment, including that of his son, is $145,000. He stated that he 
would sell some of his oil and gas holdings if necessary to finance his 
contribution. ©0/ It is apparent from Mr. Noe's testimony (See para- ; 
graph 117, supra.) that he considers the proposed $600,000 loan to be 
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a partnership venture. He has not indicated any commitment by any 
lender or any negotiations with any lender with respect to a loan to 
cover either his capital obligation or the proposed partnership loan. 

Mr. Noe's balance sheet shows that as of August 31, 1953, he had 
current assets of $134,332, including $45,639 cash in the bank; accounts 
receivable (trade) $61,728, and miscellaneous accounts and notes 
receivable $26,964. Current liabilities total $885, 528 and include notes 


| 


payable 


60/ James A. Noe stated in his written (direct) testimony that he had 
~— borrowed and paid back at different times from one bank in 
Louisiana as much as $3,000,000 and that with his assets he could 
"easily finance this station, pay out my contributions." During the 
consideration of an objection to this statement, his counsel said 
that, "Essentially what he says is, 'I will sell some of my oil and 
gas holdings if necessary to finance my contribution.'"' Following 
the statement of the Hearing Examiner that, "The Commission, 
when it puts an issue of this kind in, expects probative evidence in 
support of it,'' Mr. Woods stated, "I couldn't agree with you more, 
Madam Examiner, and if I were relying on an answer like this in 
reply to financial qualifications I might just as well get out." 

(R. 278-82) When Mr. Noe was on the witness stand several 
months later (for cross-examination) he testified that the money 
"to put the job over" would have to be borrowed. (R-740). 
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to banks, $781,645; notes payable to others, $29 , 820; accounts payable, 
$17,923; accrued income taxes, $49,848; and other liabilities, $6,292. 
In addition to his current assets, Mr. Noe lists other assets totaling 
about $2,558,140, composed of mineral interests $1 ,500, 000 82/ (cost 
$120,137); farm property $393,000 (cost $205,970); miscellaneous 
investments $72,416; radio and television $460,955; and other assets 
$131,769. His over-all net worth based upon the values set forth on 

his balance sheet is approximately $1,800,000. However, he has a 
negative current position of about $750,000 (excess of current liabilities 
over current assets). There is no evidence with respect to which of his 


A = } 
£”) * ue H . 
~~ pe Xe ¥ 8 . ~ a. tn a ee F 4 . a ~~ 

oa sere’ Oe s a, “ See: Pot’ Je aes > “~~ xy : 


ote 7 
BEST COPY AVAILABLE 










from the original bound volume 









7422} 
| 7422 
476 

assets, if any, have already been pledged. 

(c) Harry Alisman. Mr. Allsman's total capital commitment, 
as indicated above, is $130,500 and his balance sheet as of October 31, 
1953 indicates that he can fulfill this commitment. Mr. Allsman's 
balance sheet as of October 31, 1953, shows assets of $582,573.00 and 
liabilities of $49,000.00. His assets include: 


Cash . $ 63,340.00 
Stocks and Bonds 236,108.00 
Notes & Mortgages Receivable 108,859.00 
Real Estate 50 , 443.00 
Breeding & Racing Stables 100,000.00 
Oil and Gas Investments 14,320.00 


(d) Raymond F. Hufft. Mr. Hufft's total capital commitment, 
as indicated above, is $14,500.00. He testified that Mr. Noe told him 
that he would have to finance his own part of the application and that he 
thereafter made arrangements with the Whitney National Bank for a 
loan of $50,000.00, contingent upon the grant of a construction permit 
to Noe. The loan arrangement is supported by a letter from Mr. C. G. 
Baldwin, Vice President of The Whitney National Bank. — 62/ Mr. Hufft's 
balance sheet shows total assets of $29,750.00 composed of: Cash, 
$1,500, personal property, $15,000; partnership interest in Drury and 
Hufft Insurance Agency, $12,500, a claim against a corporation, $750. 
Liabilities totalled $1,000 leaving a net worth of $28,750. He testified 
that, as of March, 1958, his liabilities had increased by $5,000.00 


61/ This value was based on the estimate of Gordon Atwater, a geo- 


logical consultant and appraiser. 


62/ The Examiner refused to accept this letter as being adequate to 
establish the availability of this loan to Mr. Hufft. We disagree 
with this conclusion, believing it to constitute adequate proof 
under Commission requirements. 


| [6524 
‘ [7423 
(e) James A. Noe, Jr. Mr. Noe, Jr's total capital commitment, 
‘as indicated above, is $14, 500. As indicated in paragraph 115 eunes., 
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all or a substantial part of this sum is to be assumed by his father, 
either by personally advancing funds or by endorsing the son's note. 
Mr. Noe, Jr.'s balance sheet, as of September 30, 1953, showed assets 
of $5,300 and no liabilities. | 

119. Deferred Equipment Purchase Credit. ‘The showing as to 
the availability of deferred equipment credit consists of a statement in 
the "Supplemental Financial Plan" (See paragraph 113 supra.) that such 
credit in the amount of $300,000 would be sought and reference in the 
November 30, 1953 amendment of James Noe to the effect that it would 
be available from RCA (See paragraph 112 supra.) : 

120. In summary, the issue with respect to the financial quali- 
fications of Noe and Company is not a comparative one but one which 
relates to Noe and Company only. Neither is this a proceeding where 
the qualifications of all competing applicants were routinely placed at 
issue without appraisal of the data contained in the applications, as was 
done in some of the early television hearings. Here the financial quali- 
fication was placed at issue after full consideration of all such data; and 
after the applicant had been put on specific notice that there were serious 
questions as to the sufficiency of the showing made relative thereto and 
an opportunity afforded to furnish additional information prior to the 
designation for hearing. Although there were representations made that 
additional evidence would be forthcoming at the hearing, the proof at 
the hearing was, in general, a reiteration of the statements already made. 
During the early stages of this hearing, counsel for Noe Company stated 
that, if the hearing was to be held in Washington and not in New Orleans, 
he would want to take depositions on the financial qualification issue. It 
was then agreed by all other counsel that he could delay his formal 
notice to take depositions required under the Rules of the Commission 
until a later date and no question of timeliness would be raised with 
respect thereto. No notice to take depositions on the questions of 
financing, or any other subject, was thereafter given by the Noe Com- ; 
pany: No witness was produced from any bank or elsewhere to show 
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that any loan, either to the partners as individuals or to the partner- 
ship as a whole, would be available. The burden of proof under this 
issue was upon Noe and Company, and upon Noe and Company alone. 

We wish to here point out that the overall financial qualification of the 
individuals constituting James A. Noe and Company were in no way in 
question. The matters put in issue involve solely the specific financing 
plan advanced by that company in its application. This plan was re- 
iterated on the record by counsel for the applicant as being "our financ- 
ing plan without qualification." Witnesses also made similar assertions. 
See paragraph 117 supra. Thus, the Commission is limited in this 
matter to a determination as to whether the partnership has sustained 
the burden of showing by competent evidence that it will in fact have 
available to it the funds shown. We 
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here have no acceptable evidence, in fact no evidence whatever, as to 
the sources or terms of the proposed bank loan if one is available to 
the applicant. We do have evidence as to assets which would be sold, if 
necessary, by James A. Noe to meet his capital contribution, evidence 
that Harry Alisman has adequate liquid assets to meet his contribution 
and evidence as to the manner in which Hufft and James A. Noe, Jr. 
would meet their commitments. In addition to such contributions, how- 
ever, the applicant concedes on the record "we are going to have to 
borrow money to put the thing over." It has failed to meet the burden 
of proving this part of its proposal and consequently we have no alter- 
native to finding that James A. Noe and Company has failed to establish 
on this record that it will in fact have available to it the funds shown in 
its application to be utilized in constructing and operating its proposed 
station. 
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Radio and Television Interests and Operation : 

121. James A. Noe is the only partner in James A. Noe and 
Company who has any radio or television holdings. His broadcast 
interests consist of a half interest in AM radio Station KOTN, Pine 
Bluff, Arkansas, °°’ sole ownership of AM radio Stations WNOE, New 
Orleans and KNOE, Monroe, Louisiana and sole ownership of tele- 
vision Station KNOE-TV, also in Monroe. Mr. Noe fakes no part in 
the operation of Station KOTN. | 

122. Station WNOE. When Mr. Noe wanes WNOE in 1936 it 
was operated daytime only, with 100 watts power, on a share-time 
basis. He moved the station from the belfry of the Coliseum Place 
Baptist Church to the St. Charles Hotel, where its studios are now 
located, and installed new studio and transmitter equipment. The 
station now operates on 1060 ke with 50 kw power, daytime, and 5 kw 
power, nighttime. °4/ Authority to increase the power to 50 kw was 


received as a result of a comparative hearing held in 1949. The primary 


daytime service area of the station extends approximately 110 miles 
from New Orleans to the northwest and west in the State of Louisiana 
and includes 23 parishes and portions of 5 additional parishes. 
123. Station KNOE. This station went on the air in 1944, with 
250 watts power and has since been authorized to increase its power to 
5 kw. It now operates on 1390 kc, unlimited hours, employing a direc- 
i 

63/ Pine Bluff is approximately 125 miles north of Monroe, Louisiana, 

and Monroe is approximately 220 miles northwest of New Orleans. 


64/ The primary service area of Station WNOE during the daytime en- 
compasses approximately 23,400 square miles wherein a popula- 
tion of 1,553 ,984 persons reside. Its interference-free nighttime 
service area encompasses 1,260 square miles i a population of 
708 ,567 persons. 
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tional antenna at night .09/ The daytime primary service area of the 


station extends roughly outward from Monroe about 40 miles. The 
distance from the perimeter of the Station KNOE primary daytime serv- 
ice area to that of Station WNOE is less than 70 miles. 

124. Station KNOE-TV. (Channel 8, Monroe, Louisiana). 
KNOE-TV began commercial operation in September 1953. Its Grade A 








and B contours cover almost the entire northeast portion of Louisiana 
and extend well into Arkansas on the north. In the station's advertising 





it claims coverage in a three-state area, namely, Arkansas, Louisiana, 
and Mississippi, with 150,000 receivers therein. At the nearest point, 
the KNOE-TV Grade B contour and that of the proposed WNOE-TV 
contour are separated by a distance of approximately 100 miles. The 
Grade B contours of both KNOE-TV and the proposed Noe and Company 
television station in New Orleans extend approximately 60 miles in all 
directions. The proposed Noe and Company television station would 
encompass substantially all of the southeast portion of Louisiana within 
its proposed Grade B contour. 

125. Mr. Noe, Sr. testified that he devotes from 80% to 90% of 
his time to his radio and television interests, spending on an average 
about 40% to 50% of his time in New Orleans. During the construction 
of Station KNOE-TV and its first months of operation, he spent more 
time in Monroe, but now that the station is in operation he spends less 
time there. He devotes no time to the operation of Station KOTN, but 
with respect to Stations KNOE, KNOE-TV and WNOE, he testified that 
he "oversees" the programming and that he personally originated 
several programs, such as "Happiness Exchange" and "School Hi-Lites." 
Mr. Noe holds a staff meeting with key personnel every morning at 
Monroe; and, when he is not in New Orleans, he is in touch with the 
station manager there by telephone and teletype. He is not active in 
the general programming or sales work of either WNOE, KNOE, or 
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KNOE-TV, relying chiefly on what he hears and sees over his stations 
for his knowledge of their operations. He does not see the program 
schedules for any of these stations either before or after the programs 
are broadcast. At conferences which he holds with his station and 
department managers, he does not go over programming in any detail 
nor does he go over sales programs, new accounts, prospects for new 
accounts, or similar matters in any detail. New contracts and new 
programs for his stations are not submitted to him before the programs 


go on the air. 


65/ The primary daytime service area of Station KNOE encompasses 

some 5,000 square miles wherein a population of approximately 
215, 862 persons reside. Its nighttime interference-free service 

ne area embraces an area of 440 square miles having a population of 
72,107 persons. The combined WNOE and KNOE primary day- 
time service areas encompass 28,400 square miles with a popula- 
tion of 1,769,846 persons and the combined nighttime service areas 
encompass 1,700 square miles, having a ee of 780,674 
persons. 
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Programming of Noe Stations 

126. Station WNOE. The renewal aathealies of Station WNOE, 
filed February 1, 1954, shows that for the 1953 composite week, the 
percentages of time devoted to particular types of programs were as 
follows: Entertainment 64%, religion 4.1%, agriculture . 75%, educa- 
tion 1.6%, news 11.88%, discussion 1.27%, and talks 16.4%. During 
the same week, 27% of the time was devoted to network commercial, 
13% to network sustaining, 27% to recorded commercial, 19% to 
recorded sustaining, 3% to wire commercial, 2% to wire sustaining, 
7% to live commercial, and 2% to live sustaining. Commercial time 
accounted for 64% of the week. The station was on the air for a total 
of 144 hours and broadcast 508 spot announcements and 113 non- 


commercial spots. WNOE has, as a matter of policy, broadcast at rn 
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religious programs on a sustaining basis and has made time available 
to Catholic, Protestant and Jewish faiths, to the ministerial union, and 
to Christian Science groups. Sustaining time has also been made avail- 
able to educational institutions, including Tulane and Loyola universi- 
ties. Equal time has been made available to interested parties for © 
political broadcasts and time has been made available for Congressmen 
from New Orleans to read reports to their constituents at regular 
intervals over WNOE. Station WNOE was among the first stations in 
Louisiana to employ a Negro news commentator to give a regular pro- 
gram on news of special interest to Negroes. The program is carried 
on a commercial basis. 

127. Station KNOE. The renewal application submitted by 
Station KNOE, in July 1953, showed the following percentages of time 
devoted to the different types of programs, during the composite week 
of 1952: entertainment, 61%; religion, 4.5%; agriculture, 2.9%; 
education, 1.2%; news, 12.1%; discussion, 2.2%; talks, 12.3%; emer- 
gency appeals and charity drives, 2.4%; and governmental agencies, 
1.4%; as to sources of programs, the percentages for the same com- 
posite week are: network commercial, 29.2%; network sustaining, 
13.8%; recorded commercial, 20.2%; recorded sustaining, 11.99%; 
wire commercial, 5.1%; wire sustaining, 2.4%; and live commercial, 
9.3% and live sustaining, 8.1%. Commercial time accounted for 
63.8% of the week and sustaining time, 36.2%. The station was on the 
air approximately 132 hours. Spot announcements broadcast during 
week totalled 787 and non-commercial spot announcements (not includ- 
ing network) totalled 277. 

128. Station KNOE-TV. At the time of the testimony in the 
direct cases, Station KNOE-TV had not been in operation long enough to 
permit the use of the official FCC composite week. Consequently, in 
order to give a representative program log analysis, dates were 
selected at random to reflect a composite week. The analysis of this 
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week showed by program types: entertainment, 65.8%; religion, 1.5%; 
agriculture, 1.5%; education, 8.2%; news, 4.19%; discussion, 3.1%; 
talks, 8.7%; emergency appeals and charity drives, 1 2%; governmental 
agencies, 2%; | 
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and children's programs, 3.9%. The station was telecasting programs 
a total of 85-3/4 hours per week. The programs for the same week 
analyzed as to source disclose that network commercial was telecast 
34.1% of the total week; network sustaining, 15.9%; film commercial, 
4.6%; film sustaining, 21.1%; wire commercial, 0.2%: wire sustaining, 
1.2%; live commercial, 8.2%; and live sustaining, 14.7%. Commercial 
programs accounted for 47.1% of the weekly time and sustaining pro- 
grams 52.9%; 197 spot announcements and 232 non-commercial spot 
announcements were carried. 

129. The policy of KNOE-TV with respect to religious broad- 
casts is to give "equal opportunity" to all denominations and churches. 
The policy with respect to education is to give the maximum time con- 
sistent with "interesting, viewable material that will interest a good 
audience," (Noe Direct T 101). As to news, KNOE-TV refrains from 
editorialization and presents news factually and pictorially with no 
comment. KNOE-TV agricultural programming includes a weekly pro- 
gram by the Home Demonstration Agent as well as time allocated to the 
County Agent, 4-H Clubs, etc. It is the policy of KNOE-TV to provide 
time for discussion of controversial public issues. i 
Past Promises and Performances of James A. Noe | 

130. During the course of the comparative hearing in 1946 which 
resulted in a grant of authority to James A. Noe to operate Station WNOE 
with power of 50 kw day, 5 kw night, he made a num ber of representa- 
tions which are recited in the Commission's Decision. 86/ Some of 
these representations and the subsequent performances are set forth 
_ below: a2 : 3 
a ee ae ae ts at et 
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(a) Promise: "if I get this 50,000 watt station, I am going to 
move to New Orleans and live there." (Docket No. 6346, Tr. 62, 13 
and 104: 3 RR1823) Performance: Mr. Noe still lives in Monroe, but 
testified he spends on the average 40% to 50% of his time in New Orleans. 

(b) Promise: 35 additional employees would be added to the then 
existing WNOE staff of 28. (3 RR1824) Performance: The 1954 WNOE 
renewal application showed the total staff (28 at the time of the 1946 
hearing) as 26. In this connection, the general manager, Mr. Gordon, 
testified that when the station actually went on the air (in 1950) economic 
conditions had changed; and Noe Company now urges that under conditions 
existing in 1952 and thereafter it would have been economically suicidal 
to expand the staff. 

(c) Promise: Programs to develop amateur talent would be 
expanded by the addition of a weekly broadcast from the Municipal Audi- 
torium (3 RR 1825). Performance: No such programs were put on; it 
was "economically unsound”’ ‘to use the Municipal Auditorium because 
it would cost WNOE from $350 to $500 per program. The record dis- 
closes only one amateur talent program put on by Station WNOE, a 
weekly Negro amateur hour from Hays Chicken Shack in New Orleans. 


66/ James A. Noe (WNOE) et al, 3 RR 1821. 
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(d) Promise: A studio orchestra would be added to the WNOE 
staff. (3 RR 1825) Performance: WNOE employed one studio musician 
who conducted a program which ran for about a year. The records of 
the New Orleans local of the American Federation of Musicians show 
that WNOE paid $837 for "live musicians" in 1952 and paid nothing in 
1953. 

(3) Promise: "At least three news reporters for local and 
stationwide news" would be added to the WNOE staff. (3 RR nee) 


- “Berformance: Only one newsman was added. 
Et 3 Pats € we 2 & ie “ 
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(f) Promise: Station WNOE would carry educational program- 
ming 7.1% of its broadcast time and would do live programming approxi- 
mately 24.4% of the time. Commercial programs would occupy 60.41% 
and sustaining 39.59% of the week. (3 RR 1826) Performance: WNOE's 
composite week for 1950 showed only 2% of the week devoted to educa- 
tional programs and 13% to live programs. The 1953 composite week 
showed live programs for only 9% of the week; educational iaalecuas 
1.6% and agricultural 0.75%. 

(g) Promise: He would establish studios for educational pro- 
gramming on the Louisiana State University camput at Baton Rouge. 
Performance: No such studios were established. However, a series of 
programs originated at the studios of the University's radio station, 
WLSU, (by the University staff) was carried on station WNOE for one 
school year, 1950-51 and were abandoned on the initiative of Louisiana 
State University. 

(h) It was also developed on cross-examination of Mr. Noe that 
in his 1946 testimony in the comparative proceeding in which Station 
WNOE was authorized to increase its power to 50 kw, Governor Noe 
testified that 15 spot announcements in a 15-minute period would be 
- "bad" broadcasting and that he had given instructions "that under no 
circumstances would we carry that many [15] announcements any more." 
(Tr. p. 16, Docket 6346) He also promised that he would reduce spot 
announcements to not more than five in any one 15-minute period, in- 
cluding station-break announcements, and would eliminate double spot 
announcements. Based upon these representations, the Commission 
then specifically found that: : 

"The number of spot announcements would be 





reduced to not more than five in any one 15-minute period, 
including station break announcements, and the practice 
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of using double spots would be eliminated." (Decision 
in re applications of James A. Noe and Deep South 
Broadcasting Corp., 3 RR 1821, 1825.— 


67/ The Commission's opinion also stated: "We recognize that the 
number of commercial spot announcements broadcast by WNOE in 
the past has been in excess of the number which we consider 
should be broadcast in a well-balanced program schedule. This 
practice, however, would be corrected by the proposal of Mr. Noe 
in the future operation of WNOE to limit the number of commercial 
spot announcements."" (3 RR 1826 c) 
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Performance: Station KNOE (also wholly owned by Mr. Noe) subse- 
quently, on three days of the 1953 composite week, broadcast 20 or 
more spot announcements in a 30-minute period. This practice was, 
however, discontinued on the express instructions of Mr. Noe. Mr. 
Noe's explanation in 1954 for the failure to make his performance com- 
ply with his representation was virtually the same as the one he offered 
in 1946 in explaining a similar condition on Station WNOE. 
Television Proposal 
131. Noe will follow, generally, the same policies for the pro- 

posed television station as have been followed in the past by the other 
Noe stations, particularly radio Station WNOE. In developing the pro- 
gram schedule for the television station, heavy reliance was placed on 
the more than 15 years of experience in the operation of Station WNOE 
in New Orleans and to a lesser extent upon experience which James A. 
Noe had had in the operation of television Station KNOE-TV in Monroe. 
At the time the programs were developed, it was expected that the then 
general manager of Station WNOE, Benton Paschall, would be the 
general manager ®?/ of the proposed television station. He prepared, 
or directed the preparation of, the programming exhibits for Noe, 

including the description of all of the non-network programs. Mr. 
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| 
Paschall had been a resident of New Orleans for about two years. In 
connection with the preparation of the programming, a statistical survey 
of the New Orleans population, market and other data was made by Mr. 
Paschall. He also made contacts with an undetermined, and largely 
unidentified, number of governmental, civic and community organizations 
eh and representatives. James A. Noe has also had conversations, from 
4 time to time, of a general nature with some individuals whose organiza- 
tions would be identified with some of the Noe television programs. 
Proposed Programming : 

132. The program descriptions are short and lack information 
| concerning such matters as sources, format, participants , etc. , other 
than in general terms. There is no evidence as to sets, scenery, action, 
personnel or technical aspects for the production of the various programs. 
Additional material on the subject of proposed programs is a "Statement 
of Special Studies Made to Support Programming". This is a general 
statement dealing largely with past experience of radio Station WNOE. 
ee : 

68/ In September 1954, Mr. Paschall was succeeded by James Gordon 
as the general manager of Station WNOE and proposed general manager 
of the television station of NOE and Company; and, in April 1955, Mr. 
Gordon ceased to be general manager of Station WNOE and the offer of 


employment as general manager of the proposed television station was 
thereupon withdrawn by Noe and Company. (Order dated May 4, 1955) 


| 6531 ] 
[7430] 


: 133. Noe proposes to operate 102-1/2 hours per week. Hours 
}+ . of operation will be 9:25 a.m. to midnight Monday through Friday; 9:25 
a.m. to1:00 a.m. Saturday; and 10:00 a.m. to midnight Sunday. An 
analysis of its proposed program schedule is as follows: 
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Proposed Programs for Television Station 
Source of Programs 


Network commercial 39.7% 

Network sustaining 3.9% 

Recorded commercial 9.2% , 

Recorded sustaining 1.5% 

Wire commercial 4.8% 

Wire sustaining - 

Live commercial 27.9% 

Live sustaining 13 Q . 
Total commercial 81.7% 
Total sustaining 18.4% 

Broadcast hours 102-1/2 


Number of spot announcements 416 
Number of non-commercial spot 
announcements 179 


Types of Programs 


Entertainment 70% 

Religious 2.9% 
Agricultural 2% 

Educational 5.6% 
News 6.1% 
Discussion 2.3% 
Talks (including sports) 11.1% 


About 42 hours (40.9%) of the total broadcast week is to be devoted to 
live telecasts, 43.6% to network broadcasts and 10.7% to recorded 
(film) programs. About 11-3/4 hours of local live programs are to be 
a sustaining basis. Noe proposes to broadcast 416 commercial and 179 
sustaining spot announcements. 

134. Entertainment. Programs in this category range from 
classical, semi-classical and folk music to amateur shows and cooking 
programs and include: Sunday Symphony (2:30 to 3 p.m., Sunday) - a 
program of classical music, "wherever possible" by the New Orleans 
Philharmonic Symphony Orchestra. There is no evidence to show that 
this will be possible. In Gay Paree (1 to 1:30 p.m., Tuesdays and 
Thursgpys) - a live studio presentation, ;.'.; 
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using a vocalist and small musical unit. A Gal and a Song (6:30 to 6:45 
p.m., Monday, Wednesday and Friday) - a girl vocalist assisted by a 
small musical unit will be featured. The Old Corral (4 to 4:30 p.m., 
Monday through Friday) - folk music which will feature a singing emcee. 


International Rhythms (10:45 to 11:15 p.m. , Sunday) - a live presentation 


of South American music from the studios. Relax, Look and Listen 
(11:15 to 12 p.m. , Monday and Wednesday) - described as a live, late 
evening type musical program featuring a pianist, with records, and 
emanating from the studios, The Quarter After Dark (10:30 to 12 mid- 
night, Friday) - a remote pickup from two entertainment spots in the 
Vieux Carre of New Orleans, plus intermediate Vieux Carre talent 
shown while the mobile unit is changing location. Way Down Yonder 
(11:15 Saturday to 1 a.m., Sunday) - Saturday night variety show, 
originating in part from the station's studios, with live talent and 
incorporating band remotes. New Orleans Today (9:30 to 10:00 a.m., 
Monday through Friday) - a live participating program including 
music, with emphasis on news highlights and weather forecasts. WNOE 


Happiness Exchange (10:00 to 10:30 a.m. , Monday through Friday) - 


a television counterpart of radio Station WNOE' s program which is 
based on the premise that one listener can and is willing to help another 
listener in need. Annual projects such as the WNOE Orphans’ Picnic, 
Thanksgiving baskets for the poor, Christmas toys for underprivileged 
children, etc. , will be incorporated into the program . Chef Francois 
(12:05 to 12:35 p.m. , Monday through Friday) - a live kitchen program, 
imparting the secrets of Creole cooking. Cooking for Career Girls 
(10:15 to 10:30 p.m. , Monday) - a home economist program slanted to 
the working woman who also maintains a home. Talent Showcase (4:15 
to 4:30 p.m., Saturday) - will be utilized to present "new faces" to New 
Orleans television. Another program, Teen Talent Time (5:30 to 6 p.m., 
Monday through Thursday) is an amateur program for teen-aged 


entertainers. Ice Show (skating show) (5 to 5:30 p.m. Satuitay) a ® 
Sk ( co : ? 
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weekly show featuring roller-skating by teen-aged children. Local ice 
shows may be telecast by remote on occasion. Fifteen-minute weekly 
programs are also scheduled for Jewish Community Center, YWCA, 
and Catholic Youth Organization. In addition to these live entertainment 
shows, four film programs are scheduled. 

135. Religion. Noe proposes two live religious programs and 
one religious film. Church News and Services (10:00 a.m. to 11:30 a.m., 
Sunday) consists of 1/2 hour of church news from the studio and 1 hour 
of church services by remote, rotated among all faiths in the area; and 
Prayer for the Day, a 5-minute daily, except Sunday, morning program 
of prayer by local clergymen, rotated among the faiths, are to be 
presented live. Songs of Faith (12:00 to 12:30 p.m., Sunday) is a film 
program of religious music of all faiths. 

136. Agriculture. Programs within this category include Farm 
Facts (9:30 to 0:00 a.m., Saturday) - a live farm program presented 
in cooperation with the Louisiana State University's Extension Division, 
the U. S. Department of Agriculture and county agents, featuring news 
and demonstrations of interest to the farm audience;- Future Farmers 
(12:30 to 1 p.m., Saturday) - a live program presented in cooperation 
with the 4-H Clubs and featuring youthful members of those clubs; Fun 
on the Farm (1 to 1:20 p.m. Saturday) - 
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fun and quiz show for young people, with the questions concerning farm- 
ing and featuring a staff member as master of ceremonies; and 4-H 
Club News (5:15 to 5:30 p.m., Monday) - to be offered to members of 
the 4-H Clubs for news of their activities. In addition to the foregoing 
live programs, a filmed program, Agriculture Hour (12:30 to1 p.m., 
Sunday) - presented by means of a film from the U. S. Department of 
Agriculture is proposed. Noe and Company does not propose to have 

a full-@§me farm director. 
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137. Education. This applicant proposed three live educational 
programs. WNOE-TV Hi-Lites (5 to 5:15 p.m., Monday through 
Friday) - a television adaptation of the WNOE radio program wherein 
students of public, private and parochial schools in the area present 
news of school activities; Design for Learning (1 to 2 p.m. Sunday) - 
to be produced in cooperation with Dillard and Tulane Universities, 
which will divide the time equally. No evidence has been submitted of 
any contact with these schools as to the extent of participation expected 
of them or their ability to participate as proposed; Fun with Books 
(5:15 to 5:30 p.m., Thursday) - planned for young listeners and to be 
presented in cooperation with the New Orleans Public Library. No 
evidence has been submitted of any contact made with the Library as to 
the extent of the participation in the program proposed or to determine 
the Library's willingness to participate. In addition to the foregoing 
three live programs, a film program, Our Latin Neighbors, (2 to 2:15 
p.m., Sunday) is to be offered in connection with the consuls of the 
Latin American countries. Two other programs listed by Noe as 
educational are The Handyman (5:30 to 6 p.m. , Saturday) - described 
as an "instruction series concerning home repairs and hobbies" ; and A 
New You (2:30 to 3 p.m., Monday through Friday) - described as a 
program dedicated to the women of the house, offering instructions in 
child care, home decorating, improved speech, personality development, 
ceramics, etc. There is no indication of the talent, method of production, 
or source of material for this program. From the sparse description 
given, it appears very doubtful that these last two programs come within 
the scope of the Commission's definition of "educational" programs. 
However, another program Campus Chatter, listed under the ''Talks" 
category and described as the "big brother" to WNOE Hi- Lites which is 
classified as "educational"' may very well come within the scope of the 
educational definition. 


138. News. Six locally announced news programs WROpared. 
Bex Dmeané Hi (9:30: ” 10 a.m. Monday mene Frida a 
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participating program, including music, but with greater emphasis on 
news highlights and weather forecasts; News Highlights (12 noon to 
12:05 p.m., Monday through Friday) - a newscast by a staff newsman; 
What's New in New Orleans (3 to 3:15 p.m., Monday through Friday) - 
a television version of a WNOE radio feature which presents local news 
and interviews with outstanding personalities; Afternoon News (4:10 to 
4:15 p.m., Saturday) - a live newscast; News Man--Weather Man 

(6 to 6:15 p.m., Monday through Friday) - a nightly live news and 
weather broadcast with emphasis on local news and weather predictions 


in the television coverage 
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area; and Nightcap News and Sports (10 to 10:15 p.m., daily) - a program 
of late news and sports presented from the studios. Some of the "live" 
news programs are undoubtedly "wire," since 4.8% of the total weekly 
time is devoted to "wire" programs, but it is impossible to tell from 

the descriptions of the programs contained in the record which programs 
fall in that category. Washington Feature (10:15 to 10:30 p.m. Sunday) 

- a film depicting new developments in the Nation's Capital will also be 
presented. 

139. Discussion. Seven live programs are proposed in this 
category. These are: Theater in New Orleans (2:15 to 2:30 p.m., 
Sunday) - a program highlighting theatrical activities in the city, 
including the legitimate theater, music and ballet; Chamber of Commerce 
Forum (9:00 to 9:30 p.m. , Sunday) - to be presented in cooperation with 
the New Orleans Chamber of Commerce and dealing with topics of 
interest to the residents of the area; TV Round Table (9:30 to 10:00 p.m., 
Friday) - a panel type program featuring a moderator and participants 


who will present opposing views concerning a current topic; Tuesday 


Night Book Review (10:15 to 10:30 p.m. , Tuesday) - to be presented 
in coc tion with the New Orleans Public Library and offering a dis- 
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cussion of new books available at the Library: YMBC Forum (10:15 
to 10:30 p.m. , Wednesday) - a panel type program to be presented in 
cooperation with the city's largest club; Let's Talk Music (10:15 to 
. 10:30 p.m., Thursday) - a discussion of new music compositions and 
review of new recordings of classical and semi-classical music; and 
Women in Business (10:30 to 10:45 p.m. , Sunday) - toibe offered in 
cooperation with the Business and Professional Women's Club of New 
Orleans and offering news and activities of women who work. 
140. Talk. Eleven programs in this category are proposed: 
Prep Sports (1:20 to 1:30 p.m., Saturday) - a weekly resume by staff 
a 3 newsmen on sports activities in the public, parochial and private schools 
of New Orleans and the surrounding area and Baseball, Football, 
Racing (1:30 to 4:00 p.m., Saturday) - this will be reserved primarily 
for live telecasts of these and other sports events. However, Mr. 
Noe, Sr. admitted under cross-examination that, so far as he knew, no 
arrangements had been made for any of these programs. Woman's 
World (3:15 to 4:00 p.m. , Monday through Friday) would embrace all 
subjects of interest to women, fashions, food, celebrities, gardening 
and home cooking, and will be primarily a live presentation, although 
some film would be used. Sports Summary (4:00 to 4:10 p.m., Saturday) 
- will be devoted to a summary of Saturday sports events and a preview 
of other week-end sports and will feature a staff sportsman. Meet the 
People (4:30 to 5:00 p.m. , Saturday) - interviews of interesting people. 
Expert Opinion (5:00 to 5:30 p.m. , Sunday) - divergent views concern- 
ing timely topics to be presented by informed individuals. Campus 
Chatter (5:30 to 6:00 p.m., Friday) - a college news program on which 
representatives of local universities will be invited to participate. The 
program is described as the "Big Brother" of the : 
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WNOE-TV Hi-Lites, described under educational program&*'Sports-See 


on tye PM. Be 2 7 & 
ote ile PS aS  .. vé ane 
+ ht " Ba “ 


% 


h» 
“A Pw ? 














eee) 


7434] 
494 





(6:15 to 6:30 p.m. , Monday through Friday) - will feature national and 
local sport s news and interviews with local personalities. Goin'Fishin' 
(10:15 to 10:30 p.m., Friday) - a program of fishing tips which will 
also contain last minute information on weather conditions for those 
making week-end fishing plans. Local Boxing (10:15 to 11:15 p.m., 
Monday) - a remote pickup of local boxing or a boxing film telecast 
from the studio. Local Wrestling (10:30 to 11:15 p.m. Wednesday) - 
similar in content to the preceding program but dealing with wrestling. 
This Week in Sports (11:15 to 12:00 p.m. , Sunday) - a resume of sports 
activities of the week, local and national, featuring live interviews and 














commentary with filmed inserts. 





141. Noe has scheduled a number of programs of special 
interest to children and youths. These programs have already been 
described under other categories. Three (Future Farmers, 4-H Clubs 
and Fun on the Farm) are described under the agricultural category; 
five (Teen Talent Time, YWCA, CYO, Ice Show, Adventure Film) are 
discussed under the entertainment category; two (Fun with Books and 
Campus Chatter) are discussed under ''Talk." 

142. Noe proposes several live programs specifically directed 


to the interests of women, one of which will have substantial film 





inserts. The live programs proposed are: Chef Francois - a program 
on creole cooking; and Cooking for Career Girls - an evening home 





economics show for the working woman who must maintain a home, 
described under "entertainment"; Women in Business - a program offer- 
ing news and activities of women who work in cooperation with the 
Business and Professional Women's Club of New Orleans, though there 
is no indication from any club representative of the extent or basis 

of its participation; and the combination live and film program, Woman's 
World - a program relating to fashions, food, celebrities, gardening 
and home-making, discussed under "talk". A program on child care, 
hom corating, personality development, ceramics, etc. is discussed 
: under ducation." ee ‘i : 
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143. Noe proposes regular participation by Negroes in its 
programs. These programs include proposed regular participation by 
a local Negro university in a weekly program, Design for Learning, 
described under the "educational" category. Regular participation, 
twice a week, of a Negro news commentator is also proposed. Occasional 
programs for or by Negroes will be also presented in the 4-H Club, 
described under "agriculture."" One of the religious programs, News and 
Services of Churches, will be available to Negro churches from time to 
time; and Negro ministers will participate peor in the Sign-On 
prayer service. 

144. Several programs have been scheduled which may be 
deemed to have special civic or community interest. These programs 
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have already been discussed in foregoing paragraphs. Sunday Symphony , 
CYO, YWCA, Jewish Center, are found under discussion of "entertain- 
ment" programs; Chamber of Commerce Forum, YMBC Forum, Let's 
Talk Music, Theater in New Orleans, Women in Business, and Book 
Review are found under the "discussion" category; and Meet the People 
and Expert Opinion, under the "talk" category. | 

145. Noe Company proposes three programs, 4-H Club, Future 
Farmers and Fun on the Farm, totalling slightly over one hour's weekly 
time entailing regular participation by persons or groups from com- 
munities outside Greater New Orleans. Each program has been discussed 
under the "agricultural" category. : 

146. James A. Noe is the only partner who participated in 
preparing the proposed program schedule. He indicated that this parti- 
cipation consisted of discussing proposed schedules as they were 
presented to him by his staff and of originating some individual programs. 
Mr. Noe was not able to recall any specific new programs which he had 


originated. He did not know whether the company's represeigéives had 
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actually made contacts with persons or organizations involved in the 
program proposals. Although Noe and Company proposed television 
programs of sports events, such as races, baseball games, and foot- 
ball games, Mr. Noe knew of no plans to obtain permission from the 
authorities to televise these events and stated it would be done "if it 
was feasible and if we got permission and it was sponsored, and 

we could afford to doit . ....'' (R-710) With regard to football games, 
he did not have in mind whether it might be college or high school 
games or others, but stated that whatever it was, it would not be 
carried unless it was sponsored "because it would be entirely too 
expensive for us to handle it if it wasn't." (R-710) 

147. There is no evidence that Noe has formulated plans for 
the actual production of its programs, as have the other two applicants. 
It shows no rehearsal plans and no scenery or setting plans. 

Color Television 

148. Noe intends to use network color programs when they 
become available, substituting such programs for proposed monochrome 
network programs, in the same proportion of type classifications. It 
also proposes to buy color television equipment needed to telecast : 
color moving picture films and color slides for spot announcements. 

It takes the position that design difficulties of film projectors for tele- 
vision color films makes practical programming of color film at the 
present time unrealistic. It finds no unusual technical problems in 
connection with the use of color slides. No live color programs are 
proposed. Its color proposal was prepared in New Orleans by the 

chief engineer of radio Station WNOE in consultation with James A. Noe 
and Benton Paschall (then WNOE manager) and an RCA sales represent- 
ative. 
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photographer were added to the proposed staff under the color proposal. : 

149. Color equipment proposed consists of one color film 
camera and one color slide chain. No live color camera is provided. 
Provision for only one color film projector would preclude uninterrupted 
projection of more than one reel of color film, since a minimum of two 
projectors is required to permit uninterrupted projection during reel 
changes. : 

Studio Facilities : 

150. The studio site of Noe is in Jefferson Parish, 69/ 
Louisiana, several miles outside of the city of New Orleans and on the 
opposite side of the Mississippi River. There is no direct public 
transportation service between New Orleans and the studio location. 

The nearest public transportation originates on the river bank opposite 
New Orleans and consists offour bus runs per day, each way, over the 
Belle Chasse Highway, a mile or more from the proposed studio 

location on the Behrman Highway. To reach the studio site by automobile 
from New Orleans requires use of a bridge across the river, located 
some seven miles upstream, or the river ferries — at peak hours, 
are crowded and have waiting lines. : 

151. Noe urges in its proposed findings that the designation of 
its studio site in Jefferson Parish was "through inadvertence"; that 
although such (Jefferson Parish) site was and is available, the applicant 
also held an option on a site in Orleans Parish within the city limits of 
New Orleans. This present position is difficult to understand in view 
of the fact that the location of the studio was specifically brought to the 
applicant's attention by the Commission's letter of November 16, 1953, 
which pointed out, among other things, that a waiver of the rules must 
be obtained before the Jefferson Parish studio site could be used. At 
that time Noe Company could have amended its application by the mere 
filing of an amendment, since the application had not then been 
designated for hearing. However, it chose to make a showi gor a 


waiver of the Rule, and-on November 27, 1953, James A. "executed 
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an amendment to the application (filed November 30) containing such 
a showing. That the showing made was acceptable to the Commission 
is evident from the fact that the question of compliance with Section 
3.613(a) was not placed at issue in this hearing. In the November 27, 
1953 amendment, James A. Noe stated, under oath that no suitable 


studio 


69/ On December 28, 1953, Noe Company petitioned for leave to amend 
its application in order to show a studio site in Orleans Parish. Denial 
of the petition was appealed to the Commission en banc, and on April 

2, 1954, the Commission sustained the denial of the petition. At the 
hearing it was ruled that only evidence relative to the Jefferson Parish 
site was relevant. 
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site was available within the city limits of New Orleans and that public 
transportation facilities were available at the proposed studio /Jefferson 
Parish/ site. In support of the claim of availability of public trans- 
portation, he averred that the site is located on New Orleans bus route 
No. 90, approximately 40 minutes or less via bus from the center of 
downtown New Orleans, and at peak traffic hours bus route No. 90 has 
a bus departing every six minutes; and that by private automobile or 
taxi, it is "an easy 22-minute ride" from the studio to downtown New 
Orleans. These sworn statements are inconsistent:with uncontradicted 
evidence in this record in at least two important aspects, namely, (1) 
availability of public transportation facilities to the site, and (2) lack of 
availability of suitable site in New Orleans. According to uncontradicted 
evidence in this record, bus route No. 90 operates in New Orleans on 
the east (opposite) bank of the Mississippi River, does not leave the 
limits of the city of New Orleans and does not cross the Mississippi 
River; and there is, in fact, no public transportation closer than a 
mile: e site in question. On the second point, it is evident that 
prior $6 the November 27, 1953 amendment. (eamely, on September 23, 
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1953), James A. Noe acquired an option to purchase land which the 
applicant has clearly demonstrated it considers suitable for its studio 
site, since it sought, unsuccessfully, after commencement of the 
hearing (by amendment proffered with the petition for leave to amend 
dated December 28, 1953) to have such location specified as its studio 
site. Furthermore, it even now urges that such site would have been 
designated except for "inadvertence." : 

152. The plans for the Noe Company studio puilding contemplate 
that it will house WNOE radio facilities, as well as those for television. 
Basically, the plan for the Noe Company studio includes a provision for 
three studios with arrangements for a control and directing room, so 
that all operators, both engineers and directors, would have full view 
of shows being produced in the various studios. Studio "A" (54'x102') 
has arrangements for audience participation shows with seating for 196 
people. Studio 'B" is 36' x 64' and Studio "C" is 24' x 40" in size. A 
large AM radio studio (26' x 36") would also be available for simulcast 
programs. The three television studios have a ceiling height of ap- 
proximately 22 feet, which permits the placement of individual studio 
controls and director controls immediately above the master control 
room, permitting a clear view of the entire studio in which a program is 
being produced. A floating wall between the projector room and the 
film room was designed which can expand or contract the size of either 


| 
room as circumstances require. All studios have outside entrances and 





means of communication or openings between each other and from the 
control room into all studios. In addition to the color television film 
and slide equipment listed in paragraph 15, supra, applicant proposes 
five studio cameras; and two film cameras, two dual disc and one 
Telop slide projectors. An RCA mobile television unit is also 
proposed, together with a microwave relay receiving and transmitting 
system. Lighting equipment for studios "A" and "B" is provided. 
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Noe and Company's proposed equipment appears to be sufficient to 
outfit only two studio control rooms and one master control room, even 
though it proposes three studios, each having a separate control room. 
Times-Picayune, with a similar equipment list, avoids difficulty by 
its control room arrangements, providing for intervisibility among 
various control rooms and studios. However, it is not entirely clear 
from the evidence that Noe and Company's studio and control arrange- 
ments will provide the required intervisibility to permit the use of the 
third studio with the presently proposed control equipment. 
Staffing Plans 

153. The management and staffing plans of Noe and Company call | 
for a total staff of 69 persons, including the director of engineering, who 
will also serve the Noe stations in similar capacities. Four of these 
persons were added under the color amendment. This contemplates 
14 persons in general administration and sales, 20 in the programming 
department, and 34 in the engineering department. Noe Company proposes 
to utilize trained KNOE-TV personnel as a nucleus for the proposed 
Station. 

(a) At the time this hearing began, it was proposed that Benton 
Paschall, the engineer of radio Station WNOE, would serve as General 
Manager of the proposed TV station, in direct charge of the day-to-day 
operation of the station. During the course of the hearing, Mr. Paschall 
severed relationship with Station WNOE and with the proposed television 
project and was replaced by James E. Gordon in both capacities. 70/ \ 

In April 1955 this applicant advised the Commission in a petition to 
reopen the record, with supporting affidavit attached, that Mr. Gordon 
had severed his relationship with Station WNOE and the offer of employ- 
ment as general manager of the proposed TV station had, as a con- 
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sequence, been withdrawn by the partnership. The petition was granted 
to thégxtent that Noe and Company was gm to show the unavail- 
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| 
ability of Mr. Gordon as general manager but was denied insofar as a 
substitution of a new general manager was requested. 71/ 

(b) Raymond L. Boyd will be director of engineering of the pro- 
posed television station of Noe and Company. He is at present vice- 
president and director of engineering for radio Stations KNOE and 
WNOE and television Station KNOE-TV and would continue to serve in 
such positions. He has completed courses in electronics at the 
Industrial Institute of Chicago and the American Television Institute of 
Chicago, being awarded a Bachelor of Science degree in television 
engineering after a four-year course in that subject. In April 1950, 
he became associated with the James A. Noe Stations, serving as trans- 
mitter engineer and as director of engineering for Stations WNOE and 
KNOE, with responsibility for hiring all engineering personnel and 
purchasing all technical equipment. When construction began on 

| 


70/ Leave to amend application granted October 11, 1954. 
%1/ See Order of Hearing Examiner dated May 4, 1955, Mimeo No. 
19459. 
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television Station KNOE-TV, in April 1953, he moved to Monroe from 
New Orleans to devote his time to the construction and installation of 
equipment at that station. He has visited and studied the technical 
operations of at least eight television stations and the factories of five 
leading television equipment manufacturers. He has a three-year con- 
tract with the partnership to supervise and assume responsibility for 
technical operation of its proposed television station, as director of 


engineering. In the event Noe receives a grant, he will move back to 


New Orleans and devote all of his time to the construction and initial 

operation of the proposed television station. Thereafter he would devote 
approximately 60% of his time to Station WNOE-TV, 30% tog@tation 
KNOE-TV and 10% to. the, supervision of radio Stations vB KNOE. 
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154. Noe and Company has scheduled its studio engineering 
personnel to be on duty only 25 minutes before the first program of the 
day is to be aired, only two cameramen are on duty a substantial 
portion of the week to handle live programs, including back-to-back 


' shows, only three cameramen at other times, and for one period (11 a. 


m. to 3 p.m., Sunday) only two cameramen and one audio man are 
assigned for 2-1/4 hours of live studio programs. Noe Company pro- 
poses two script writers to produce scripts for about 42 hours of local 
live programs. Two producers are proposed to produce about 48 hours 
of local live programming and one person, a film director, is proposed 
to edit, ship, and receive film for the approximately 11 hours of film 
programming. 
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Conclusions 

1. By its Order of Decmeber 2, 1953, released December 8, 
1953, which designated the instant applications for hearing, the Com- 
mission found Loyola and Times to be legally, technically and 
financially qualified to construct, own and operate a television broad- 
cast station. In the same Order the Commission found Noe to be legally 
and technically qualified to construct, own and operate a television 
broadcast station but established as an issue in the hearing the question 
of financial qualifications of Noe. Treatment of such financial issue in 
relation to our findings here is made infra. We now proceed to discuss 
the comparative issues. Points of reliance are set forth in connection 
with the consideration of the factors concerning which conclusions are 
drawn. Those points of reliance considered by the Commission to be 
significant in arriving at its final determination herein are discussed in 
connection with the factors as to which conclusions are so drawn. 
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Residence | 

2. Loyola urges that all of its officers and all but one of its 
directors are local residents who have no interests outside New Orleans; 
further that five of the seven members of its Lay Advisory Board are 
lifelong New Orleans residents and the other two have lived there for 
many years. As against Times, it points out that much of the Times 
stock is owned by persons residing outside of New Orleans and by persons 
residing outside of the state of Louisiana. As against Noe, it points out 
that the partner who will play the most active management role is a non- 
resident and that his son, also a partner, has moved to New Orleans 
only within the past few months. Times asserts that all of its nine 
officers and directors are long time residents; and that 10% of its stock 
is owned by local residents; that a majority of its stock is voted by 
eleven voting trustees of whom all but two are long term residents; and 
that the substantial degree of local ownership of Times has resulted in 
the election of directors and officers who are long term residents. 
As against Loyola, Times asserts that the president and vice-president 
of Loyola have not resided in New Orleans for more than six years and 
that four of the directors of Loyola have lived in New Orleans less than 
fifteen years; further, that the power of appointment for election of the 
corporate management of Loyola is not so exercised as to produce local 
residence and participation in community affairs as instanced by the 
president of Loyola who was not a resident of New Orleans prior to his 
appointment two years ago and who resided there for only a four year 
appointment six years ago. As against Noe, Times points to the 
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non-residency of the partner in charge of station policies, and the 
recent residency of that partner's son. Noe asserts that three of its 
four partners reside in New Orleans and the fourth, who lives in 


Monroe, spends a substantial amount of time in New Orle n the 
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affairs of radio station WNOE. Against Loyola, Noe states that control 
of Loyola is in a church group, with headquarters outside the state, and 
that the tenure of the directors of Loyola is indefinite in light of their 
being subject to transfer to other assignments, resulting in lack of 
assurance of continuity. Against Times, Noe says that many of the 

prior stockholders of that applicant are non-residents of Louisiana. 

3. Three of the members of the Loyola board of directors are 
natives of New Orleans; one of these three is now stationed in Dallas but 
returns frequently to Loyola. Of the remaining four members, one has 
resided in the principal community since 1937; another since 1942; the 
third since 1947; and the president has been a resident of New Orleans 
for six years. As indicated by our findings, the educational institution 
operated by the applicant has been legally domiciled in New Orleans 
since 1912 when it received its charter. Thus, the showing made by 
Loyola with respect to local residence is a strong one. Taken into 
consideration here, as with the other applicants, is the basic identi- 
fication of the applicant, through its principals, with the home community 
which it proposes to serve, and the tangible effects indicated thereby 
with respect to devotion of the television station requested to the public 
interest and service of the area of which the community is the center. 

We note in this connection the reliance points relative to power of 
appointment and.subjection to o transier to other assignnens. Our . 


enemies = DRO GERLEN REITER Pe cro serra 


history of the method o: of « exercise of such power of of appoRERGaE We 
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therefor nsider these matters to ‘militate in any manner 
against the conclusions we have drawn with respect to the Loyola 


residence showing. We further note the Noe point of reliance contend- 
ing thaf control of Loyola is in a church group headquartered out of the 
state of Louisiana. Our findings in this respect also are dispositive of 
such ii of reliance, metic definite as they do the fact that Loyola 
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roceeding, is independently owned and operated. : 

4. Times' board of directors consists entirely of either life- 

time or long term residents of New Orleans. Thus, the president and 
chief administrative officer, the vice-president and secretary, and four 
other directors are natives of New Orleans; the remaining directors 
have been residents of New Orleans for many years. Of the eleven 
voting trustees, who vote the majority of the shares of Times, all are 
long term residents of New Orleans except two, whose residence is 
elsewhere. Included in these eleven | 
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voting trustees are four of the directors discussed above. The aggregate 
stock interests in Times of the seven directors approximate 17%. As 
has been stated in our Findings, about two-thirds of the stock of Times 
is owned by residents of New Orleans. From this recapitulation of the 
facts concerning Times' residents, it is clear that this a makes 

a very good showing on this factor. 

5. The Noe applicant contains Mr. Allsman, a 45% partner and 
one of the two senior partners, who has resided in New Orleans since 
1938. Mr. Hufft, a partner with a 5% interest, is a lifetime resident 
of New Orleans. James Noe, Sr., a 45% partner and the other senior 
partner, is a resident of Monroe, Louisiana, where he has resided 
since 1922. This city is not within the coverage area of the applicant. 
Mr. Noe has spent a good deal of time and has shown some civic partici- 
pation (as will later appear) in New Orleans, partly with reference to 
the overseeing of radio station WNOE, which he owns. : His son, James 
Noe, Jr., is a partner with a 5% interest. He took up residence in 
New Orleans in 1953. In summary, the Noe applicant makes a 
substantial showing in regard to local residence of its principals. 

6. In evaluating the residence submissions of the three 

applicants, it is our conclusion that Loyola and Times are superior 
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\ applicants before us with respect to this factor and that any difference 
between them is not of sufficient significance to indicate a preference. 
| We have, of course, in Loyola, a non-profit corporation as to which 


is an educational institution localized in New Orleans over a long period 


local residence cannot take into consideration stock interests. Loyola 


| of years. Similarly, in connection with Times, we have taken into 
consideration its claim - which we credit - that its fine showing of locally 
| resident stockholders has produced a tenure of resident officers and 
directors, making this applicant also indigenous to the New Orleans 
community. The residential showing of the Noe applicant, while 
adequate, is somewhat inferior to that of the other two. Here we take 
into consideration the fact that one of the two senior partners who, as 
will later appear, will play the most significant supervisory role in 
the partnership applicant's television operation is not a resident of New 
Orleans and his son, who is also a partner, but recently moved to New 
Orleans. 
Civic Participation 
7. Loyola contends that its officers and directors are active 
in community activities close to personal human needs and that members 
of its Lay Advisory Board also bring to its proposed operation wide 
civic interest; further, that station WWL has been an integral part of 
the community of New Orleans for more than 30 years and has assisted 
in community activities and policies. 
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Against Times and Noe, Loyola states that the civic interests of those 
controlling these applicants are primarily in a field of business and 
politics. Times contends its officers, directors, and trustees are more 
active in civic matters than have been the officers and directors of 
Loyola; and that by virtue of the 116 years of Times' operation in New 
Orleari} that applicants has acquired greater pee ane penny 
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of New Orleans and the service area of the proposed station than has 


Loyola. As against Noe, Times makes substantially the same points of 
reliance. Noe states that its four partners represent a wide variation 
of religious, business, civic, agricultural, and political interests both 
as to New Orleans and the State of Louisiana. Against Loyola, it urges 
that due to its control by a church group, there will be a concentration 
on the activities of that church group resulting in a lack of balance in 
the point of view of the television station. Noe further states that Times 
has been identified for years with fixed editorial and political policies 
which would reflect a more narrow point of view than Noe. 

8. All but one of the principals of Loyola have been active 
participants in civic matters, the records of the president and the 
faculty director (in charge of the day-to-day supervision of radio and 
television operations) being especially meritorious. The activities 
represented are not confined to the educational field, comprising also 
work in other civic and community endeavors. Loyola, therefore, 
demonstrates significant attention to the affairs of the community. We 
note Loyola's contention with respect to the civic records of members of 
its Lay Advisory Board which has been in practical operation as an aid 
to Loyola for many years. However, the same weight cannot be given 
to such a Board as to the record of the applicant itself and its principals. 
The assistance in community matters rendered by the station WWL is 
more properly considered under the factor which impresses the past 
record of operation of the broadcasting station associated with the 
applicant and, therefore, will not be further dealt with here. We note 
the negative point urged by Noe against Loyola that a lack of balance 
may be expected in television operation due to church group control. 

Our Findings show that this point of reliance has not been established 
and it need not be further discussed here. This same point has been 
developed by Noe in other connections and will be further discussed 
infra. : 
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9. The officers and directors of Times, in the main, have been 
active in civic affairs in New Orleans. Mr. Tims, the president and 
chief administrative officer, who is also a director and .18% stockholder, 
has a good civic record. Mr. Healy, a vice-president and director, as 
well as .06% stockholder, has a very good record in civic affairs. Other 
directors, the first two of whom are also officers, include the following 


who have been active 
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in civic affairs: Mr. Hyams, .43% stock interest; Mr. Corbin, .13%; 
Mr. Phelps, .84%; Mr. Power, 3.3%; and Mr. Israel, .036%. The 
civic activities thus represented in Times are diverse and of long stand- 
ing. It is also to be noted that Times, insofar as its newspaper 
activities have been concerned, has, as shown in our Findings, con- 
tributed to the civic well-being of the city of New Orleans. Noe has 
asserted against Times that its proposal will reflect a more narrow 
point of view due to identification in the past, with fixed editorial and 
political policies. Our Findings indicate that this assertion has not in 
any way been established on the record and, therefore, Noe has failed 
to support such point of reliance. 

10. Our comparison of the civic records shown by the applicants 
leads us to the conclusion that Times warrants a preference over Loyola 
and that the latter is to be preferred over Noe. We feel that the civic 
records of the Times’ principals is the most impressive; that Loyola 
has shown a good civic record, and that Noe is entitled to the least credit, 
in view of the less extensive record of civic participation shown by its 
four partners with the New Orleans community. 

Diversification of Business Interests 
11. Loyola urges that its officers and directors, having no out- 
‘side business ventures, will give more regular responsibility to the 
daily operation of the station. It also states that the members of its Lay 
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Advisory Board will bring to the station a wide range of business 

interests in the community. Against Times, it points to the newspaper 

interests of Times as diverting the attention of that applicant and its 
officers and directors, as well as the other important business ventures 
= of many officers and voting trustees of Times. Against Noe, Loyola says 
that the broadcasting interests of James Noe, Sr. outside New Orleans, 
and the business interests of the three other partners will divert their 
attention from the proposed station. Times, as noted above, covered its 
point of reliance with respect to diversification of business interests in 
connection with its point of reliance on civic affairs. Noe states that, 
through its partners, a broader diversification of business interests is 

‘i shown than is represented in the other applicants; and alleges that the 
directors of Loyola represent a single religious, non-commercial view- 

: point; and that Loyola's Lay Advisory Board has no local or actual con- 
trol over management policy. As against Times, Noe states that the 
dominant management has been long identified primarily with radio and 
newspaper media. 3 
12. A review of our Findings indicates that such preference as 

should be extended with respect to this factor would lie between Noe and 

Times since the principals of Loyola are educators and, therefore, do 

not represent a variety of occupations. In the Noe | 
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applicant, there are shown principals having broadcast, real estate, 
farm, oil, gas, and investment interests. The profession of law is 
> also represented. Times, to a substantial extent, is composed of 
principals employed in the newspaper business, but it also includes 
such other occupations as manufacturing, investment, banking, audit- 
ing, retail business and other occupational interests. In our view, no 
preference should be made as between Times and Noe, and each is to 
be preferred as against Loyola. However ;.the Commission observes r 
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that this preference involves a factor which, in the absence of unusual 
circumstances not present here, has only secondary significance. 
Past Performance 

13. Loyola and James A. Noe and Company assert that their 
respective past broadcast records in the New Orleans area are superior 
to the record of Times-Picayune and of each other, and thus a factor 
favoring a grant. Times contended that the applicants had equally 
meritorious records and, consequently, no basis for preference is 
present in this area. The evidence adduced, therefore, relative to the 
past performance of Station WT PS (Times-Picayune) is limited principally 
to the showing made by its opponents, consisting of the most current 
renewal application for Station WI'PS, together with the testimony of 
Mr. Healy of Times elicited on cross-examination. The evidence 
adduced by Times on its direct case was limited to a showing of the 
division of time between commercial and sustaining programs and the 
number of commercial and non-commercial spot announcements broad- 
cast during the composite weeks of 1952, 1953 and 1954. We believe, 
however, that in this area an evidentiary basis of comparison has been 
established and therefore Loyola and James A. Noe and Company have 
met their burden of proceeding with the evidence. 

14. The evidence relative to the past operation of Station WWL 
during the 1952 and 1953 composite weeks demonstrates an over-all well- 
balanced operation with time having been devoted to each of the various 
types of programs. Relative to the policy of not carrying political 
broadcasts involving state, local or city elections, we recognize the 
logic of Loyola's position in this matter, its facilities under the Com- 
mission's allocation plan being designed to provide service to wide areas 
rather than a purely regional or local service. We must, however, be 
critical of such a policy where adhered to as strictly and on as broad a 
basis as here appears. Station WWL provides primary service to 
roughly half of the State of. Louisiana, making up a very substantial 
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portion of its service area. Approximately 25% of the population served 
reside in the city of New Orleans. We, therefore, believe that under 
this policy, Station WWL has demonstrated some lack of attention to 
the needs of the area in the field of political broadcasts. We note that 
= 3 such a policy is not proposed for the television operation. Some account 
must, nevertheless, be taken of this past policy, notwithstanding the 
latitude in the area of local discretion which appropriately should rest 
with the licensee. 
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» The evidence relative to the past operation of Station Ww, during the 
1952 and 1953 composite weeks demonstrates an over-all well-balanced 
operation, with time having been devoted to each of the various types of 
programs. In this connection, the extended operating hours of Station 
WWL make its showing more impressive in program types, such as 
religious, agriculture, educational, and discussion, than that indicated 
by the bare percentage figures alone. The balance between commercial 
and sustaining programs demonstrates a conservative operation with 
. the number of commercial spot announcements and non-commercial 
announcements showing a favorable ratio. Similarly, the supplemental 
Ai evidence as to programming outside the Commission's composite weeks 
reflects the same extensive attention to local needs through the medium 
of sustaining programs and non-commercial spot announcements as that 
reflected by the composite weeks' programming. Station WWL has also, 
as contended, utilized very extensively local musical talent in station 
e programming. The only complaint with reference to its service dis- : 
closed by this record was the failure to provide time for programs for A 
different religious faiths on a local level, which matter was corrected i 
upon it being brought to the attention of the licensee. As stated by the q \ 
examiner, "Its record of civic and public service programs is excellent. | 
In fact, -the station has, on an over-all basis, rendered a meritorious 
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service to the public for many years." We believe its record to be a 
superior one, the only flaws shown both being of such nature as not to 
detract in material degree from the favorable factors present. 

15. The programming of Times' Station WTPS consists pri- 
marily of sports, news and music, including recorded classical music 
and broadcasts of programs of the local symphony orchestra. The 
composite week analyses placed in evidence reflects a reasonably well- 
balanced programming operation, the major weakness being a complete 
absence of educational programs. The number of commercial spot 
announcements during this week included only 25 locally originated, the 
remaining 52 being broadcast on network programs. During the 1953 
and 1954 composite weeks, however, 303 and 360 non-commercial spot 
announcements were broadcast. The balance between commercial and 
sustaining programs, both during the period WTPS was operating 
profitably and the years of 1953 and 1954 in which losses were sustained, 
show adequate time devoted to sustaining programs. This applicant, 
however, conceded that during the eleven months preceding the hearing, 
it had not carried any discussion programs and none were planned; the 
record shows that in 1953 the only programs, insofar as Mr. Healy was 
aware, classified as educational were commercial broadcasts of 
athletic contests and, at the time of the hearing, no educational programs 
were planned. While there were, at the time of the hearing, no 
regularly scheduled programs broadcast on behalf of civic, charitable 
or other organizations, service was being provided such organizations 
through the medium of non-commercial spot announcements. 


| 6548] 
| 7447] 


16. We also have evidence as to the past performance of the 
stations in which James ‘A. Noe, Sr. has an interest or of which he is 
licensee. The instant applicant , James A. Noe and COMPANY». @ is not 
presently the licensee of-any broadcast facilities. It is proper, : 
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| 
however, that we give consideration to the past performance records 
of Noe's stations in view of the extent of his interest in the instant 





applicant, the part taken by him in the prosecution of its application 

, and the part that would be taken by him in its future operations. Our 

. findings relative to the past performance of Stations WNOE, KNOE and 
KNOE-TV demonstrate that from an overall standpoint, a well-balanced 
programming service, by program type and between commercial and sus- 
taining time, has been rendered. Attention has also been given to the 
needs of civic, charitable and other organizations through the medium of 
non-commercial spot announcements. Evidence has been adduced relative 
to a second facet of past performance, however, the effectuation of 

e , specific proposals, which does demonstrate that certain that certain 
representations made by Mr. Noe relative to the operation of Station 
WNOE, have not been fulfilled. Mr. Noe did not move to New Orleans; 
he did not expand the staff of WNOE; programs to develop local talent 
were not instituted, as promised; a studio orchestra was not employed; 
program percentage commitments were not met; studios were not 
established on the Louisiana State University campus; and a commitment 
as to the frequency of spot announcements was not strictly fulfilled. 

. While the Commission recognizes that strict compliance in every detail 
cannot be expected in effectuating operating proposals, we here have 
deviation from a large number of commitments made in one proceeding. 
These very commitments were basic to the decision of the Commission 

to prefer the application of James A. Noe over the competitive application 
of Deep South Broadcasting Corporation. It is stated that economic 
factors were responsible for not effectuating several of these proposals 
and that economic conditions had changed from the date of this grant 
(January 26, 1949) and the date of going on the air (approximately May 

29, 1950). Yet the applicant must necessarily have been aware that the 
effectuation of these proposals would involve increased operating 

i cae There is no showing in this record of major economic 

changes, between the stated dates. Nor is thse any showing of later 
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efforts at fulfillment of these commitments, of an intent to do so, or of 
- modification of the proposals by subsequent commitment. Thus, these 
matters involved in the second element of appraisal of the past perform- 
ance of a licensee and the assurance as to the effectuation of future 
_ promises to be drawn therefrom must, in the circumstances of this case, 
be accorded weight. 

17. Onan overall programming basis, apart from consideration 
of that phase of past broadcast record which concerns performance 
- against representation, we conclude72/ that Loyola and the stations of 
James A. Noe show no wide differences in past performance warranting 
a conclusion of superiority of either over the other. We believe both 
have established a substantial margin of superiority over Times in this 
area. Loyola does, as asserted, utilize more live music in its radio 
operation than the other applicants. Times has featured recorded clas- 
sical and local symphony music in its programming. These matters we 


72/ Notwithstanding both Loyola and Noe entered comparative points of 
reliance, evidence introduced by Loyola as to its past record was more 
extensive than that introduced by Noe as to its own. 
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have considered in arriving at this conclusion. The Examiner, in her 
Conclusions, awarded a preference to Loyola over Times on the basis 

of its superior past broadcast performance, but offset this preference 
with the past performance of Times in its newspaper operations. Yet 
Times has owned and operated these same newspapers during the full 
period of its operation of Station WT PF. As stated by the Examiner, it 
is directly engaged in the continuous process of ascertaining and serving 
the needs of the general public through its newspaper publishing activity. 
Were it not presently a licensee, this factor might be accorded some 
weight as such knowledge could be expected to be carried over and 
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utilized in the proposed broadcast operation. Here, however, we have 
a demonstration that such has not been done in a completely satisfactory 
manner by Times in the past in its radio operation. We, therefore, 
lack the assurance for according in this proceeding such weight to the 
past performance of Times in its newspaper operations as would offset 
the demonstrated superiority of Loyola over Times in past broadcast 
operations. We believe the superiority shown to be such as to warrant 
a substantial preference. Also, the weight given in the area of past 
performance which concerns performance compared with representation 
must necessarily lead to a conclusion that the past record of Loyola 
lends greater assurance as to the effectuation of its proposals than does 
that of James A. Noe, one of the principals of James A. Noe and Company, 
and therefore requires a significant preference to Loyola over Noe. 
Broadcast Experience of Principals : 

18. With respect to broadcast experience, each party entered 
a point of reliance. Loyola pointed to its pioneering of radio broadcast- 
ing in New Orleans and the fact that for more than 30 years it had operated 
one of the outstanding broadcasting stations in the country; that its long 
record of broadcasting expertness offers greater assurance of perform 
ance. Times urged, as against Loyola that it has a more stable 
corporate management since its officers and directors have held office | 
3 for a greater period of time; that it has acquired practical experience, 
Bs making it better qualified than Loyola to serve the public; that its 
station would be generally supervised by an active and experienced board 
of directors’ meeting on a weekly basis, 73/ as compared with the less 
active participation of Loyola's board. Times asserts against Noe 
that Times has acquired practical experience endowing it with better 
qualifications to serve the public than Noe and Company, which entity 
lacks any business experience; and asserts also that an active and 
experienced board will guide the affairs of Times on an active basis, 
whereas Noe and Company would not beino, closely supervised by its 
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partners. 
19. Noe contends that as against Loyola three of the Noe partners 
have had extensive radio experience and one of the three has had 
- experience with planning, constructing and operating a television station; 
_ whereas the members of Loyola's board are 





73/ As our findings indicate, it is the Loyola board of directors which 
meets each week; it is the executive committee of Times which meets 
about once a week. Times' board of directors meets monthly. 
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subject to change and reassignment in a manner which may not occur 
with the operation of a television station. Noe also states that one of 

its substantial partners, James A. Noe, as licensee of a television 
station in Monroe, Louisiana, has gained valuable experience in con- 
structing and operating a television station from his activities as 

licensee from such station which began commercial operation in 
September of 1953; that Loyola has had no previous television experience. 
Noe makes the same affirmative point in comparing itself with Times 
which, it says, has had no previous experience with television. 

20. It will be noted that Noe has made a special point of the 
television experience of Mr. Noe, Sr. As concluded by the Examiner, 
the Noe applicant is in a favorable position insofar as television experi- 
ence is concerned, it being the only applicant of the three to include a 
principal with actual television experience. However, the factor now 
under discussion includes, but is not limited to, the matter of television 
experience and therefore the establishment by Noe of its point of 
reliance is not conclusive of the preferred position of Noe without further 
examination of the types of experience useful to a television endeavor, 
which are included in the respective applicants. In the case of Loyola, 


although this applicant, as has been seen, presents a different situation 
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from that-of the professional broadcaster, its board of directors consists 
of principals who have performed directorial duties over a continuing 
period of years with respect to radio station WWL, and who also, as 
shown by our Findings, deal with every major problem of such station on 
a frequent basis. Thus, the board of directors meets every week with 
respect to the policy problems of the radio station (as well as other 
matters coming before it as a board in control of the educational 
institution) , and it intends to pursue this policy with respect to proposed 
television facilities. The faculty director is in daily contact with the 
station and, in fact, shares an office with the general manager of WWL. 
On this board is the faculty director for broadcasting matters who has 
served in that capacity since 1952 and whose directorial experience runs 
back to 1947. On the board also is Father Doyle, who has been in charge 
of the Department of Radio and Speech since 1951. Another member of 
the board, Father Whelan, has been a director since 1937. Father Fuss 
has been on the board since 1942, is secretary of the university, and has 
supervised a weekly WWL program. Father Goodspeed has been a 
director and treasurer since 1954 and has presented lectures over WWL. 
The president of Loyola, Father Donnelly, has occupied that position 
since 1952 and is also a member of the board. Thus, in Loyola is to be 


found a substantial showing with respect to broadcast experience gathered) : 


in the close policy supervision (and in the case of the faculty director, 
day-to-day operation) of the Station WWL. Moreover, the history of 
continuous weekly meetings of the board of directors in which major 

problems 
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of the broadcasting station WWL have been considered emphasizes the 
close attention to operations paid by the Loyola board. Attention has 
been given to the point of reliance of Times that Loyola possesses less 
stability, of oe management than does ‘Times. However, our 
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Findings reveal, both from the standpoint of the past management of 
Loyola's station WWL, as well as the past record of that station, that 
there has been no such turnover in corporate management in Loyola as 
would give the Commission concern or as would be sufficient to sustain 
the comparative reliance point of Times. As an additional matter, for 
many, many years the Lay Advisory Board of Loyola has supplied 
constant business advice and consultations to the Loyola Board and 
proposes to continue to do so. In the ordinary case, we give little 
weight to advisory committees because of the speculative effect thereof 
\ on future station policy and programming; however, here the Lay 
Advisory Board has been operating in an advisory capacity over a long 
of years and our Findings show that it is made up mainly of 
: ; businessmen who have served a long tenure on the board and who, 
: | through their continuing consultation with Loyola on broadcasting matters, 
: “are in a position to be of genuine assistance in the proposed television 
$ { jendeavor. We think this discussion also disposes of Noe's point of 
| veHante against Loyola, addressed to a similar question. Times 
includes a directorate which has been in charge of the affairs of a radio 
station in New Orleans since some time prior to 1950. It is to be recog- 
nized, of course, that the board of directors of Times acts as its 
directorate also with respect to its newspaper affairs and, there- 
fore, has not met merely to establish policies with respect to broad- 
casting. Nonetheless, in the presence of the directors discussed supra, 
Times offers a capable board of directors and one which has been 
establishing policy and supervising operation of a radio station for some 
years. The Times board has operated in part through an Executive 
Committee which has kept in touch with the radio operation and intends 
to occupy the same role with respect to television. On this Executive 
Committee, as has been previously noted, are Times' president and 
chief administrative officer, its vice-president and its counsel, who is 
also a director. The bios sari referred to has been responsible 
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to the president for the general execution of television and radio matters, 
although not acting on a full-time basis. Over-all, we conclude that Times, 
particularly in the directorial sense, has demonstrated good broadcasting 
experience which would be useful to the conduct of a television operation. 
21. The Noe applicant centers its experience presentation in 

James Noe, Sr. It is the focal point of the Noe point of reliance herein- 
above discussed. He owns the Standard Broadcast Station WNOE in New 
Orleans, the Standard Broadcast Station KNOE in Monroe, and Monroe 
the television Station KNOE-TV in Monroe. He also has a half interest 
in the Standard Broadcast Station KOTN in Pine Bluff, Arkansas, though 
in the case of this station he has not been an active participant. With 
respect to the other named stations, he has devoted | 
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80 to 90 percent of his time, particularly with respect to the overseeing 


of the three stations. As is indicated elsewhere, there are certain phases 
of these stations' operations in which he is not active. It would appear 
that his principal function has been to assume rather direct charge of 
the business affairs of these stations as well as of their policies and 
planning. Mr. Noe's ownership interest and operating responsibilities, 
with respect to the above stations, has dated from 1936. Mr. Hufft (a 
5% partner) was vice president and general manager of WNOE (New 
Orleans) from 1939-1941, and president and part owner of WTIX (New 
Orleans) from 1950-1953. He has no present Communications interests. 
We have noted Times' reliance point that Noe will not be so closely 
supervised by its partners as will Times through its experienced board 
of directors. We think that this raises mainly a question of a business 
comparison between a partnership and a corporation of which we need 
not dispose of here, other than to indicate that our Findings show that 
James Noe, Sr. proposes to. devote a very | considerable amount of time 
to the supervision of the television operation’ ‘and that he is one of the 
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principal partners of Noe. In other respects as to operations the matter 
will be discussed under "integration", infra. 
22. All three applicants before us as our Findings and our 





discussion immediately above indicate, will bring substantial experience ; 
to a television operation. Moreover, owned by or associated with each 
applicant are one or more broadcast records previously commented upon. 
However, James A. Noe and Mr. Hufft bring to the Noe operation a 


somewhat more active operating experience as individuals, and this 
coupled with the television experience shown by Noe (and not present in 
the other two applicants) entitled the Noe applicant to a slight preference. 
We feel that the preference is not a considerable one in view of the 
demonstrated experience of the boards of the two competing applicants 
and the supervisorial experience indicated for one individual each in 
those two competing applicants. 
Planning For Television 

23. Each of the applicants herein made extensive efforts in 
planning its programming proposal and each asserts alleged points of 
superiority relative thereto as favoring grant of its application. Loyola 
asserts its overall planning, staff training and closed circuit operation 
in addition to similarity of certain programs to those carried on its 
radio station. Times asserts its area survey, its closed circuit 
operation and assistance to be given local organizations in the producing 
of its programming. Noe and Company asserts a more ae 
planned proposal. 


[6553 
[7452 


24. In their planning, Loyola and Lo have both engaged in 
closed circuit production and training. _ | Bimes' asserts that its closed 
circuit operation should be given i. “te over Loyola's because it 
employed the system to test ia cued sa peecann ograms as well as to train its 
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The record does show that the Times closed circuit demonstrations 
were of wider impact, in that they were used to test programs, train 
station personnel, indoctrinate members of the public in the production 
of television programs, by participation in the actual production of 
programs. Times also, in cooperation with Tulane University, used 
its closed circuit operation to conduct a training course in television 
which was offered free of charge, primarily to civic leaders interested 
in the use of television as a medium for promoting the community 
service objectives of their organizations. Some 95 persons availed 
themselves of this opportunity, including persons associated with the 
local Educational Television Foundation, Tulane University, Louisiana 
State University, and other community service and governmental 
organizations, as well as non-television staff employees of Times- 
Picayune. Noe and Company did not engage in such operations. This 
however, is material only to the extent that it lends additional assurance 
to implementation of the applicants’ proposals and is of comparative 
significance only if questions are present as to the ability of the other 
applicant to effectuate its proposal. As shown by our findings, each 
applicant did engage in extensive preparation and contacted various 
individuals and organizations of the community relative to assuring 
their cooperation in the production of proposed programming. The 
closed circuit operations of Loyola and Times give further assurance 
of adequate planning and preparation, but we believe that of Noe and 
Company, while not as extensive, to have been sufficient to give 
reasonable assurance that it could produce the programs proposed. 
We thus see no basis for preference between the applicants in this 
area. : 
Proposed Programming. ! 

25. In the area ebbepposed programming, superiority is 
urged from the standpoint of overall balance; color programming 


proposals; commercial proposals; hours of ‘nia live music; 
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and more realism of proposal. Superiority is asserted in the program 
types of religious, news, educational, talks, agricultural, remotes, 
entertainment, and discussion in addition to Times alleged superiority 
in programming termed "womens' programs", "youth programs", 
"civic interests", "programs for outside communities" and "programs 
of special interest to the Negro population." 

26. In this area of comparison the Commission primarily looks 
at the overall proposal in terms of its balance. If weaknesses in balance 
are present, if inattentiveness to programming for demonstrated public 


needs is shown, comparative demerit follows. Our 
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findings herein show that the area to be served has a diversified economy 
based on transportation, a variety of industries and agriculture. Each 
applicant proposes a diversified, well-rounded program service with 
adequate provision for local live programming. In the latter classifi- 
cation, James A. Noe Company shows the largest percentage to total 
time, Loyola the least. The percentage difference between Loyola and 
Times is largely offset by the difference in classification of news 
programs, live by Times, wire by Loyola. As noted in our findings, 
basically there would be little difference in content of news programs 
as between any of the applicants. In our view the differences present 
are not such as would warrant a preference to any applicant as each 
proposes adequate time to fulfill the particular needs of the area to be 
served. The proposals with respect to the important classifications, 
as set forth in our findings are adequate as to each party, and in 
balance, the proposed programs in each ee on being neither 
minimal nor disproportionate. Noe Compa would devote a somewhat 
greater percentage of its total time to entertainment programs than 
the other applicants, yet substantial timé'yould be devoted to each of 
1 Logola and Times each 
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also shows substantial time would be devoted to the other types of 
programming, Loyola giving a higher percentage of its total time to 
news, discussion and talks programs, Times a higher percentage than 
Loyola to religious, agricultural and educational programs. No 
applicant, as previously concluded, has failed to give adequate attention 
to these needs. The variance in emphasis is an individual matter of 
selection furnishing no basis for preference as between the applicants. 
27. Overall, the programming of each applicant would meet the 

needs of the area to be served. Therefore, in this primary area of 
comparison involved in the programming factor, the equivalent status of 
the applicants is established. We have also considered the difference 
in operating hours proposed by the applicants. All propose avery sub- 
stantial number of hours of operation, Times the largest, James A. Noe 


. Company the least. None proposes an inadequate schedule from the 


standpoint of hours of operation and all have achieved balance in the 
allocation of time to the various types and sources of programs. Nor do 
we deem the differences in percentage of time devoted to local live 
programming during the hours of 6:00 p.m. to 11:00 p.m. a factor of 
significance. Each shows a substantial amount of time’ devoted to such 
programs during these hours which demonstrates no lack of attentive- 
ness in this respect. | 

28. Times seeks a preference relative to its programs termed 
"women's programs", "youth programs", "civic interests", and 
“programs of special interest to the Negro population." As noted in our 
findings, each of the applicants proposes programs of this nature -- 


Times having elected to go outside Commission program types in its 
description of such programs, the other applicants confining their 
descriptions to Commis: i. types. Without undue invasion of local 
programming discretion’ ¥ : 
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we cannot proclaim one applicant's programs superior in these respects. 
One further matter remains in the area of specific programming pro- 
posals, the special programs of Times for communities outside New 
Orleans, the majority of which would be beyond the grade B contour of 
the proposed station. Its programs "Voice of 4-H Club", "Salute to - 
LSU", and ''What About This?" would be programs of general interest 
rather than being designed to serve any particular community. The 
program "Let's Go Visiting" would include communities both within 
and without the Grade B contours of the proposed station. The Examiner 
extended a preference in this area on the basis of these being programs 
"specially designed for the participation in and interest of outlying com- 
munities in the service area."' Baton Rouge, the source of the program 
"Salute to LSU", is outside such area. All applicants propose to 
utilize or make time available to the 4-H Clubs of the area in their 
agriculture programming as does Times in its program "Voice of 4-H 
Clubs."" With reference to the program "What About This", we fail to 
see in what manner the drawing of panel members from nine com- 
munities within the service contours of the proposed station and twenty- < 
one communities beyond such contours to interview national and southern 
leaders on issues of current interest or conduct of their particular office “ 
would serve specially the outlying communities in the service area. We 
do believe however that the program "Let's Go Visiting" would be of 
particular benefit and interest to those smaller communities within 
the area to be served in addition to being of general interest to the entire 
area. There may be some question whether such a series could be con- 4 
tinued for any substantial period of time if confined strictly to the smaller 
communities within the Grade B contour a Yetite, the extent such com- 
munities are included Times would provide 2 service to these com- 
munities not matched by the: proposals of the ‘other applicants. We are, 
therefore, :in accord vee the conclusiony f the, Examiner oral as this 
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single program is involved. A preference is therefore given but, in 
view of the overall parity otherwise found in the respective program 
proposals of the applicants, such preference is necessqrily minor in 
nature. 
Color Television | 
29. Loyola will retransmit network color programs when avail- 
able; will use color slides and films "where practicable and feasible" 
with the "ultimate intention" of using color film in all film programs; 
and will produce live studio programs "'on a trial basis, from time to 
time" but expressly declined to go into details of programs, times, and 
personnel, ''on the ground that the state of the art was not sufficiently 
advanced at the time to warrant an applicant making more than a general 
commitment."" Times has submitted in elaborate detail plans for produc- 
ing live studio programs in color from the commencement of operation. 
It has specified the programs and the equipment it will use, and has 
worked out percentages of its broadcast time to be devoted to color. 
It has recast its program schedule and its personnel schedule in terms 
of color, and has submitted extensive 
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descriptions of the sets and scenery to be used for color programs. 

In addition to the network color programs which both applicants pro- 
pose, Times-Picayune has scheduled 21 different local live color 
programs, representing a weekly total of more than 16 hours distributed 
throughout major segments of each day. The live color programs of 
Times would be supplemented by 1-1/2 hours of scenic color film each 
week and by an wee 21 hours of monochrome programs in which 

i be inserted. No@ and Company would 





retransmit network color BR rams and would use color slides and 
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relative to the advisability and practicality of its proposal for color 
television. These will not here be repeated as they reflect only the 
divergent views commonly found in the industry at the time in view of 

the very recent advent of color television. As shown in our findings, 

the Commission's Rules had been amended to authorize compatible color 
television only two weeks prior to the time the proposals herein were 
formulated. In the instant case the Examiner awarded a preference to 
Times for its color proposal stating ''The extensive proceedings con- 
ducted by the Commission to establish a color television broadcast 
service for the public were, it is believed undertaken with the expectation 
that broadcasters could be found who would pioneer this service by 
making it available to the public. This Times-Picayune proposes to doto 
a substantial degree and, therefore, merits a material preference as 
against Loyola on this point.'" We stated in Biscayne Television Corpo- 


ration, 1 RR 1113, where three applicants proposed network color . ern. 


programs only whereas the fourth also proposed to originate local live 
color programs, that.we did not deem the latter's more ambitious pro- 
posal sufficiently significant to merit a programming preference. We 
see no matters present in this proceeding which would warrant a different 
conclusion here. Accordingly, we do not award a preference. All ap- 
plicants propose use of color. The difference lies chiefly in their 
judgments as to when it will be possible to undertake color programs on 
a somewhat extensive scale. The correctness of such varying judgments 
cannot be tested on the record before us. 
Studios and Equipment 

31. Loyola asserts that its studio proposals are reasonable to 
produce programs suited to community needs and are superior to those 
of the other applicants. As against Times, it.asserts that the Times 
contain superfluities which are contrived'to int influence the Commission 
rather than to reflect the applicant's needs. “Loyola, asserts that Noe’s 
proposals are wholly oe to me etd ke pegramming 2 needs of the 
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community. Times asserts that its proposals for studios and equipment 


are superior to those of both Loyola and Noe. Times asserts that its 
studios are more accessible and are safer than Loyola's; that they allow 
for expansion and/or better off-street parking; that Lighting and equipment 
plans have been specifically designed for 
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color and monochrome whereas Loyola has no adequate plan therefor; 
that its plans with respect to sets are superior; that it contemplates 
three studios as compared with two for Loyola; and that its control room 
arrangement is superior to Loyola's. As to Noe, Times asserts that 

its studio location is superior in that the Noe studio is located outside 
the city limits in a comparatively isolated location; that Noe's proposals 
are inadequate with respect to space and arrangement of equipment and 
quantity of monitoring and other equipment. Noe asserts that all ap- 
plicants are equal with respect to studios and equipment. 

32. Loyola's studio and equipment proposal, as indicated by our 
findings, contemplates two indoor studios; an out-of-doors patio studio; 
a livestock display area; engineering, carpentry and paint shops; office 
space; and parking facilities. The studios are accessible and are located 
near downtown New Orleans. Adequate equipment is proposed to permit 
broadcast of the contemplated programs. This equipment includes a 
live color camera chain plus two color film chains and one color slide 
chain to use with either color or monochrome material. Basic studio 
illumination of 150 foot candles has been provided. : 

33. Time proposes three separate and adjoining studios, at an 
accessible site i in downtown New Orleans and with parking facilities. 

+ ara osed to permit broadcast of the proposed 
programs. This eduipme cludes two live color camera chains as 
well as film and slide ¢ equipment. A system of basic scenery has been 

; cole : sp: shana Tapes proposes an 
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illumination level of 125 foot candles for monochrome and 350 foot 
candles for color telecasting. 

34. Noe, as pointed out in our findings, proposes a studio site 
outside of the city of New Orleans and not readily accessible by public 
transportation. Three studios are contemplated and an AM studio would 
be available for soundcasts. ‘Equipment includes five studio cameras, 
two film cameras, one color film camera and one color slide chain. 

Noe and company could not project more than one reel of color film 
without interruption. This applicant, however, proposes initial use of 
color film only with commercial continuity. All three applicants are, 
therefore, deemed to be equal with respect to studios and equipment. 
The record establishes, however, that the studio proposed by Noe and 
Company would be at a relatively inaccessible location. We believe 
transportation difficulties must inevitably result from such relative 
inaccessibility. The local programming of this applicant may well be 
adversely affected due to reluctance on the part of proposed participants 
and the public to come to the studio. This not being true of the other 
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applicants proposals, a preference is accorded them over Noe and 
Company in this area. We see no significant differences here between 
Loyola and Times, both having established that they will be able to 
effectuate these phases of their proposals which are dependent upon 
studios and equipment. 
‘Staff 

35. Loyola asserts that it has engaged in more extensive train- 
ing and preparation of its staff than either Times or Noe in that it has 
not relied on paid consultants but has reqt i dits own staff to learn the 
fundamentals of television by direct — study and participation. 
Times asserts superiority of its staff over:b both aoa and Noe. As to 
Loyola, mi asserts. ht no provision es vs en made for’ sufficient 
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| 
personnel to produce live color telecasts and that there is not sufficient 
personnel to store, ship and otherwise handle film. As to Noe, Times 
asserts that no provision has been made for personnel to produce live 
color programs and that insufficient production, technical and utility 
personnel have been provided to effectuate its program proposals. Noe 
does not assert its superiority over Loyola with respect to staff. As to 
Times, it claims a preference by reason of the availability of KNOE-TV 
as a training ground for prospective station personnel : 

36. Loyola has proposed a staff of some 88 full-time employees 
and proposes to build its programming and technical departments around 
experienced WWL personnel. As pointed out in our findings, the Loyola 
schedules show all live and local programs to be covered by adequate 
personnel. As to film handling, Loyola proposes two film editors; the 
head of the program department will be in charge of film buying, and 
announcers and producer-directors will preview film. | 

37. Times proposes a staff of 122, including 15 who were 
provided specifically for color telecasting. Included in Times' proposed 
staff is one Frank M. Taylor, the consultant employed by Times to aid 
in preparing its television application, whom Times proposes to employ 
in an executive capacity in the event it prevails in this proceeding. 

38. Noe contemplates a staff of 69 persons and proposes to use 
the trained KNOE-TV personnel as a nucleus around which to build 
such staff. As indicated by our findings, Noe's proposed staff is not so 
extensive as that of the other applicants and must, perforce, lack a 
certain degree of flexibility. Such a criticism, however, goes to the 
ease of production rather than to the applicant's ability to produce the 
programs proposed. In summary, the staffs proposed by all applicants 
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Integration 

39. Loyola asserts a point of reliance relative to integration of 
ownership and management based upon the daily contact of its directors 
with operations through residential contact with the president and 
faculty director, and also through the regular participation in operations 
on the part of every officer and director. It alleges superiority over 
Times in that management of the latter's proposed station will be under- 
taken by persons having a small ownership interest; and over Noe in 
that the active management of the latter will be in the hands of only one 
of the partners and no partner will have day-to-day personal supervision. 
Times urges its favorable position with respect to Loyola on the ground 
that a senior vice-president will have day-to-day supervision of the 
television station, assisted by an executive committee of the board; 
whereas the director supervising the Loyola station is not an officer and 
lacks ownership interest. Times points also to the length of residence, 
and business-civic experience of its aforesaid senior vice-president as 
qualifying him more appropriately for supervision of day-to-day affairs 
of the station than that of Loyola's faculty director. Times stresses 
these same matters as to itself in requesting preference over Noe, 
contending Noe has no day-to-day personal supervision exercised by a 
person with an ownership interest, and that the general manager of Noe 
is less qualified to supervise day-to-day affairs than is Times’ General 
Executive in charge of Television and Radio. Noe's point of reliance 
in integration rests upon the assertion that each partner will partici- 
pate directly in management, that three have had radio experience and 
one has had television experience as well. It compares in its favor the 
possibility of change of assignment of Loyola's board at any time, and 
the vesting of Times' active management in the hands of small stock- 
holders. 
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for consideration in connection with integration of ownership with 
management. It is a non-profit corporation; it has no stockholders. 

A true appraisal of Loyola, however, compels the realization that, 
though this applicant lacks stockholders, as contrasted to the usual 
corporation, its corporate organization is not such as to disqualify it 
from consideration within the meaning of the factor of integration of 
ownership with management. From this factor the Commission derives 
assurance of continuous exercise of licensee control over operations 
consonant with the licensee's representations to the Commission. This 
test the Commission can apply to Loyola. The Loyola charter, as 
indicated by our Findings, vests all business, affairs, management and 
control of the corporation in the board of directors. As to this board and 
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integration showing must be made. The faculty director is on this 
board. He is in charge of supervising day-to-day operations, has been 
in daily contact with the standard broadcasting station'WWL in the past, 
and has shared office space on a regular basis with its General Manager. 
This daily contact and responsibility would be observed in the proposed 
television activity. Moreover, a close and frequent association and 
consultation has been shown in the past, (relative to WWL) in addition 
to the weekly board meetings, and is proposed herein, on the part of 
the directors of Loyola, for the purpose of supervising the carrying 
out of station policy in station operation. i 
41. The only clear evidence of integration proposed by Times 
is with respect to Mr. Healy, vice-president and director, and a .06% 
stockholder, who will! 3 Bye on the executive eoniiittes of the board of 
directors and who will also, as general executive in charge of tele- 
vision and radio rhattera: supervise, under the responsibility of the 
pee the operatid e p. the station. Que. finding. with respect to 
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Mr. Healy show that in the past his position as editor of Times-Picayune 
has required an expenditure of two to four hours per day to the news- 
paper, permitting him to devote considerable time to the radio enter- 
prise; it is proposed he will devote a greater amount of his day to the 
combined operation (along the lines noted) of the radio and television 
activities of Times. No other officer-director or stockholder is pro- 
posed to be integrated except insofar as Times urges the consideration 
of the contributions it expects to receive from the executive committee 
referred to. On this committee, besides Mr. Healy, will be president 
and chief administrative officer Tims (.18% stock interest) and Mr. 
Phelps (.84% stock interest). While some weight has been given to the 
efforts of an executive committee of the board of directors, it would 
normally be considered in connection with a comparison involving the 
directorate of the applicant, and certainly this is the case where, as 
here, no particular day-to-day participation in station affairs is 
demonstrated in relation to the executive committee. 

42. Mr. Noe, Sr. (45% interest) will be in direct charge of 
station policies and plans and will supervise day-to-day operations, 
though he has made no plans to reside in New Orleans. He would devote 
75% of his time to supervising the construction and staffing activity 
during the first year and thereafter would devote 50% of his time to the 
Monroe broadcasting operation, and 50% of his time to the New Orleans 
AM and TV operation. He will have a general manager in direct 
charge of the proposed television station. It is shown that in the past, 
in connection with his other broadcasting activities, he has not been 
active in general programming or sales, nor does he look at program 
schedules, and new contracts for these stations are not submitted to 
him in advance. However, he has been devoting 80% to 90% of his time 
to his radio and television interests in the past (40% to 50% of 
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which he has devoted to the New Orleans operation), and he holds a 
staff meeting in Monroe each morning with the personnel of KNOE-AM 
and TV and is in touch with the New Orleans operation by telephone or 


teletype while in Monroe. Mr. Allsman (45% interest) will leave the 


day-to-day problems of operation to the station manager and to Mr. 
Noe, Sr. He would put in 50% of his time on the construction of the 
station and on its financial problems. However, there is no true 
indication in his case of a lasting and realistic integration in the 
station's affairs. Neither Mr. Hufft (5% interest) nor Mr. Noe, Jr. 
(5% interest) may be said to have demonstrated an intent to give to the 
daily station affairs a definite and realistic performance. 

43. Our evaluation of the integration shown for the applicants 
leads us to conclude that Noe and Loyola have made a substantially 
equal showing, and a showing superior to that of Times. Times relies 
chiefly upon Mr. Healy, who is editor of Times-Picayune as well as 
vice-president , director and .06% stockholder of Times. His function 
will be supervisorial, and representative rather than a matter of 
individual concern. Noe's integration consists chiefly of James A. Noe, 
Sr.'s intention to devote considerable time to the station. His interest 
is a 45% interest, and the integration he proposes should be of 
significant value. Loyola's integration is likewise significant. It is 
personalized in its faculty director, and supported by the frequency of 
consultation of its directors in station affairs. Like that of Noe, it 
lends assurance that continuing effective close direction on the part of 
persons having considerable personal concern (recognizing here that 
Loyola is a non-stock whey aoa, in the success of a proposed station 
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medium, broadcast station WWL in New Orleans; that it neither owns 
nor controls any other facility of mass communication. It lays claim 
to a preferred position as against Times since the latter owns the only 
morning newspaper and the principal (one of two) afternoon newspaper 
in New Orleans; since also the two Times newspapers are sold under 
conditions requiring the advertiser simultaneously to purchase space 
in both newspapers; and since Times owns WTPS, a standard broad- 
casting station in New Orleans, thereby creating a tendency in Times 
toward a concentration of media of communications in the event of a 
television grant to it in this proceeding. Loyola further urges against 
Times that the manner of operation of WTPS in association with the 
publication of the two newspapers shows a trend toward use of the 
several media each to promote the other rather than the interests of 
the 
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public; Loyola emphasizes that the program structure of the proposed 
television station of Times indicates an aggravation of this trend. With 
respect to Noe, Loyola states that James A. Noe owns a television 
station and two radio stations and has a 50% interest in a third radio 
station; that by the addition of this television grant James Noe would 
possess his fifth broadcasting interest. Times has no specific point 
claiming an advantage over Loyola on this factor although its final 
point of reliance is to the effect that as to matters not included as 
preference points Times believes that any comparison with Loyola or 
with Noe on any such matters as would be relevant and proper would 
show no basis of preference for Loyola over Times or show further 
basis of comparison favoring Times. Times claims a preference over 
Noe because one of its officers, directors or stockholders has an 
interest in a television station, whereas James A. Noe owns a VHF 
pegevision station at MNETOF, Louisiana: Woe claims a point of 
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preference over Loyola in that the latter operates an educational 


institution "with adherence to fixed principles of thou; dissemination 
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representative of a a minority ¢ group of the population. '' Noe claims a 
nem meneame enne aati 





preference over Times in that Times controls two newspapers and a 
radio station in New Orleans. Noe alleges that the addition of a tele- 
vision channel over single ownership with the newspapers and radio 
station would foster monopoly of media of mass communication contrary 
to the public interest; here Noe states that one of the daily newspapers 
of Times now enjoys a virtual monopoly throughout the service areas 
of the proposed television station. | 

45. The parties before us, by their points of reliance, have 
placed in issue the broadcast holdings of the applicants, or associated 
with an applicant through a substantial principal thereof. In addition, 
Noe states that a grant to Times would foster a monopoly of media of 
mass communications. Noe also directs an adverse point against 
Loyola relative to thought dissemination representative of a minority 
group of the population. We deal with the last point first. There is 
nothing in the record or our Findings | to indicate that lero rapes 


fw 





WP et: De a Senda TY 


dissemination for its educational ir 


in any manner to use ; a television station for the se of though 







consideration in the past in the oe | 
national groups, and does not propose to do so now, to any assumptions 
that they will become, as licensees, instruments of thought dis- 
semination for particular creeds or viewpoints minority or majority. 
Certainly, in the absence of a record on the matter, the point of 
reliance fails, and as a general proposition, the Commission would not 
indulge in adverse ae of this kind with respect to any daisies 
licensee having aniaff#l : 
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46. Proceeding to the main considerations involved in the 
present factor, our findings have developed in sufficient detail the 
essential facts. Loyola owns WWL, a 50 kw standard broadcasting 
station in New Orleans. It has no other facility of mass communication. 
We note here parenthetically that-evidente-wis-PIter iT the 3 record 
relative to several scholarly publications of the Society of Jesus, of 
which members of the Loyola applicant are priests; and also in the 
record are 3 non-commercial educational FM broadcast stations, none 
of which are within the New Orleans Province. In both of these connec- 
tions, the Commission feels that the publications concerned and the 
educational type of facility involved are x fi 
under the diversification factor.i i »in the second 


instance, the record indicates that the Loyola applicant is independent 
for legal and practical purposes from the Society of Jesus and therefore 
these matters are not relevant to our consideration here. 


47. The Times applicant owns and operates two of the three 
daily newspapers in New Orleans, which papers are distributed within 
the contours of the proposed television station. The morning paper 
owned by the Times is the only morning paper in New Orleans. The 
afternoon paper owned by the Times is the principal afternoon paper 
(there being one other -- the Item -- independently owned) in New 
Orleans. The Times follows the policy of combination advertising 
rates pursuant to which a purchaser or advertiser in one of the Times 
papers must also purchase space in the other. The Commission assesses 
no demerit in this connection, since first the papers are in common 
ownership and therefore would not commonly be expected to be com- 
petitive in the usual sense, and second, because we are unable to find 
that the forced combination type of policy has been linked to the past 
operations of the New Orleans radio station owned by the Times, shortly 
oe ear Also, as has been noted; “Times owns and operates a 
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New Orleans radio station. Thus, were Times to receive the grant 
being contested for a television station, it would be a grantee of a tele- 
vision station in New Orleans, the licensee of a radio station in New 
Orleans and the publisher of the two largest (out of three) newspapers 
in New Orleans. Here is evidenced a trend toward concentration 
which notwithstanding the presence of other media in the coverage area, 
is of significant comparative consideration, emphasized somewhat by 
the forced combination rate policy which has been practiced in the news- 
paper operation. : 

48. Both Loyola and Times point to the ownership by James A. 
Noe, Sr., a 45% partner in the Noe applicant of one television station 
in Monroe, Louisiana and one radio station in Monroe and one in New 
Orleans, and in addition, a 50% interest in a third radio station in Pine 
Bluff, Arkansas. The television station in Monroe, Louisiana owned 
by James Noe is not within 7 
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the contours of the television station applied for here by the Noe 
applicant, but it is in the same general section geographically. The 
same holds true of two of the three radio stations to which reference has 
been made. James Noe is a substantial principal in the Noe applicant 
which applicant urges his strong policy hand in the proposed operation 
of the station applied for here. Under the circumstances, the afore- 
said broadcast interests of James Noe, and particularly those in the 
same general geographic section are significant for its consideration 
here in connection with the Noe applicant. Thus, notwithstanding the 
presence of other television and broadcasting facilities in the coverage 
area and in the general section involved, the same tendency toward con- 
centration of control of communications media is presented if a second 
television grant is made @, fo. Noe in New Orleans. This is a matter for 
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by Loyola and Times, as previously discussed. It is our conclusion, 
after weighing the media involved, that the situation of Loyola on this 
comparative factor is to be favored over that of either Times or Noe. 
Through a substantial principal (James Noe, Sr.) of Noe, that applicant 
would be linked in the principal community with a class 2 radio station 
(50 kw daytime and 5 kw night). Times would show a linking (ownership- 





| wise) of a morning edition and an afternoon edition of a daily newspaper 
' in New Orleans with a 1 kw (Day), 500 watt (Night) radio station there. 
Loyola would be linked with a 50 kw radio station (day and night) in New 
























Orleans. Taking into consideration the presence of a third competing 
~ newspaper in New Orleans, and the presence of competing broadcast 
facilities there, Noe and Loyola should be preferred over Times in the 
principal community, and Noe and Loyola are concluded to be equal -- 
the strength of their radio stations, as to New Orleans itself, being 
equivalent. 
49. Outside New Orleans, Noe is linked by James Noe, Sr. with 
a television and a radio station in Monroe, Louisiana, and there is a 
coverage area outside New Orleans on the part of the radio station of 
James Noe, Sr. which operates in New Orleans. Loyola has no interests 
outside New Orleans, though its clear channel New Orleans Radio Station 
has extensive coverage. In our judgment, on the basis of communications 
interests outside the principal community, Loyola and Times are to be 
preferred over Noe. However, on an overall basis it is our judgment 
that the interests of Times in New Orleans, as the principal community, 
are such as to entitle Noe to a preference in diversification over Times. 
On an overall basis Loyola is to be preferred with respect to both of the 
other applicants. We think the preference to which Loyola is entitled is 
clear over both the other applicants, and we think this preference is 
even stronger as between Loyola and Times. In arriving at this con- 
clusion due consideration has been given to the existence of competitive 
_ mhewspapers and broadcasting media in the Jodality involved, as revealed 
| in the Findings herein, Such competitive media while removing any 
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considerations of monopoly under the facts here found (which show no 
indicia of monopolistic combination in the past between the Times 
newspapers and radio station) do not preclude the assessment for 


comparative 
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purposes of the possibility of a concentration of communications 
interests in a single licensee -- a matter which the Commission con- 
siders upon a factor preference basis as it does other elements of 
comparative consideration in arriving at its decision in a competitive 
hearing. | 
Financial Issue i 

50. Based upon our findings herein, the Noe applicant did not 

sufficiently establish on the record of this proceeding .- its financial 


qualifications to effectuate its proposal herein. Notwithstanding the 
eel 


indication of assets on the part of the Noe principals, we cannot conclude 
a meneniinntniieees iat a iat nein een ieee AMF ie NT A a aT RP MIM. 


that Noe showed adequate funds committed for the purposes of its ap- 
plication herein. We have, nevertheless, given this applicant 
comparative consideration, on the basis of which a determination has 
been made that, in the choice here to be made, the application of Noe 
must be denied. 
Summation 2 

S91. As we survey the conclusions reached heretofore with 
respect to the individual factors on which points of reliance have 
been raised: (1) Loyola has been preferred or given equal preference 
in the matters of local residence, integration of ownership with manage- 
ment, past broadcast record, and diversification of media of mass 
communications; (2) Times has been preferred or given equal prefer- 
ence in the matters of local residence, ‘civic participation of principals, 
diversification of business pursuits and programming proposals; and 


(3) Noe has been preterit or aren equal peeferenrs: in ‘the matters of 
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integration of ownership with management, diversification of business 
pursuits, and broadcast experience of principals. The factor which 
involves diversification of business pursuits of principals of an applicant 
is normally considered of minor significance by the Commission, and 

is so considered in this proceeding. The preference given Times on the 
pasis of a single program which it proposed is likewise of minor con- 
sequence when weighed in the balance of total programming proposals of 
the applicants. All applicants before us bring good broadcast experience 
to bear upon their proposals. Noe has been given a slight preference in 
light of James Noe's more extensive operating experience, though Loyola 
and Times closely follow Noe because of their good directorial showings. 
In local residence and civic participation, Noe has suffered in comparison 
with Loyola and Times, with the latter preferred over Loyola in minor 
degree in regard to civic participation. Regarding integration, Loyola 
and Noe have made a better showing than has Times, and receive some 
preference over the latter; no comparative superiority is found as 
between Loyola and Noe. In'the matter of past broadcast records, 

Loyola has been awarded a clear preference over the other two ap- 
plicants; and its preference is likewise clear on the factor of diversifi- 
cation of the media of mass communications. In reaching a comparative 
determination, then, we view this record as sustaining Loyola's com- 


petitive claims 
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herein. As to the factors wherein it has not been preferred its showing 
has been so substantial as to yield no marked preference to its com- 
petitors -- excepting only the secondary factor involving diversification 
of business pursuits of principals. This, in residence, civic partici- 
pation and broadcast experience it has been eclipsed only slightly by 
one or the other of the competing applicants; dnd in integration its 
qagwing has given it a shared preference - On the other hand it has 
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established one clear preference which is decisive of its case -- its past 


record of performance in relation to the Station WWL over a period of 
many years in the principal community. It has established another 
clear preference: diversification of communications interests. Under 
these circumstances of comparative superiority the public interest, con- 
venience and necessity will be served by a grant herein to Loyola. 

52. We have arrived at our determination as to which of the 
three applicants before us merits, on a competitive basis, the grant of 
the subject channel as best serving the public interest, convenience and 
necessity. Before proceeding with the grant thereof to such applicant, 
recognition must be given to the action of the Commission released 
under date of June 26, 1956, in Docket No. 11532 adopting a Report and 
Order in its general television allocation proceeding, and to the action 
released under the same date in Docket No. 11732 giving a notice of 
rule-making with respect, inter alia, to the proposed reassignment of 
Channel 4 from New Orleans, Louisiana to Mobile, Alabama, and the 
proposed assignment of Channel 42 to New Orleans, Louisiana. _ In light 
of these actions, the Commission is of the view that the grant made in 
_the present adjudicatory proceeding should be conditioned in such manner 
as to stay any construction of the television station applied for herein 
pending outcome of the rule-making proceeding instituted in Docket No. 
11752. The expression of this view constitutes in no way a pre-judgment 
of the rule-making proceeding. The view is based, rather, upon the 
Commissioh's belief that, having proposed on its own initiative deinter- 
mixture rule-making bearing directly upon the channel here involved, 
authority for construction pursuant to a grant of permit herein should 
be withheld for reasons of sound policy. The grant of a permit herein, 
however, is another matter. The channel in contest was allocated by 
the Commission in Part 3 of its Rules and is presently so allocated. 

The parties herein applied for a grant of such channel in good faith and 
have been in competitive hearing status with respect thereto for a 
sais of 31 months.’ _TygpCommission believes that the aati > aad 
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situation, as well as the public interest under our Rules as they 
presently exist, require that a choice be made between the applicants 
and that a permit issue to the prevailing applicant. 
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53. Accordingly, IT IS ORDERED, This 11th day of July, 1956 
that the applications of Times-Picayune Publishing Company and James 
A. Noe and Company, for a permit to construct a new commercial tele- 
vision station in New Orleans, Louisiana on Channel 4 ARE DENIED, 
and that the application of Loyola University for the use of the same 
channel assigned to New Orleans, Louisiana IS GRANTED subject to 
the conditions (1) that construction and subsequent operation shall not 
adversely affect the ability of standard broadcast station WTPS to 
operate in accordance with the terms of its license, particularly with 
respect to its antenna system, and that sufficient field intensity 
measurements of station WTPS shall be made before and after such 
construction to prove that no material effect thereon has resulted; 

(2) that the antenna structure shall be painted and lighted in accordance 
with Part 17 of the Commission's Rules; and (3) that the Commission 
may, without further proceedings, substitute for Channel 4 such other 
channel as may be assigned to New Orleans, Louisiana instead of 
Channel 4 in the rule-making proceedings now pending in Docket No. 
11752, and subject to the further condition that no construction shall be 
commenced under the permit here granted until further order of the 
Commission to be issued subsequent to the conclusion of Docket No. 
11752 by the Commission and the specification by the Commission of 
either Channel 4 or such other channel as may be substituted for it 

in Docket No. 11752 as the channel on which Loyola University shall 


operate. 
FEDERAL COMMUNICATIONS COMMISSION 
/s/ Mary Jane Morris 
Released: ° Mary Jane. ee 
aS 1956 Sennetany: 
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MEMORANDUM OPINION AND ORDER | 


By the Commission: Chairman McConnaughey not participating; 
Commissioner Craven abstaining from voting. 


1. The Commission has before it for disposition in the above- 
entitled matter (1) "Petition for Rehearing" filed by Times-Picayune 
Publishing Company (Times), on August 13, 1956; (2) "Opposition to the 
Petition of the Times-Picayune Publishing Company for Rehearing" filed 
by Loyola University (Loyola), on August 23, 1956; (3) "Reply to Opposition" 
filed by Times on August 30, 1956; (4) "Petition for Immediate Action on 
Pending Petition for Rehearing" filed by Times on March 27, 1957; (5) 
"Petition for Rehearing" filed by James A. Noe, et al (Noe) on August 13, 
1956; and (6) "Motion to Dismiss Petition for Rehearing Filed by James 
A. Noe and Company" filed by Loyola University on August 16, 1956. 

2. The Commission, by its Final Decision released July 13, 1956, 
(FCC 56-655;Mimeo No. 33888) granted the application of Loyola University 
for a new television broadcast station to be operated on Channel 4, New 
Orleans, Louisiana, and denied the competing applications of Times and 
James A. Noe and Company. : 

3. At the time the Commission's Decision was released, there was 
pending a rule-making proceeding (Docket No. 11752) looking to the re- 
assignment of Channel 4 from New Orleans, Louisiana, to Mobile, Alabama, 
and the substitution therefor of Channel 42. For this reason, the grant 
to Loyola was made subject to the conditions that such other channel as 
might be assigned to New Orleans as a result of the proceedings in 
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Docket No. 11752 could be substituted for Channel 4 without further pro- 
ceedings and that no construction should commence until the proceeding 
in Docket No. 11752 terminated and either Channel 4 or some other chan- 
nel in lieu thereof was specified for New Orleans. The Commission, by 
its order released March 8, 1957, removed these conditions, thereby 
making the grant to Loyola: Sone, 
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4. The petitions of both Times and Noe are directed, in part, to 
the condition under which the grant was made to Loyola. Since those 
portions of the said petitions dealing with the conditions imposed by the 
Commission's Decision, supra, have been rendered moot by the order 
of March 8, 1957, supra, they will receive no further consideration in 
this Memorandum Opinion and Order.2 


Petition for Rehearing filed by Times 


5. Times's petition, in pertinent part, attacks the Commission's 
failure to award it (Times) a preference over Loyola with respect to the 
factor of integration and requests that the Commission schedule reargu- 
ment by the parties, re-evaluate the applications, and issue a new final 
decision. 
| 6. With respect to the integration factor, Times states that its 
purpose is to call the Commission's attentiog,to the fact that the Com- 
mission's ownership files 2/ indicated t¥ Gay ather O'Leary, a Director 
of the Loyola corporation and the Faculty Director of WWL, died in 

February, 1955, and has not been replaced in either capacity and that 
bn August 31, 1955, Father Fuss was reported deceased and replaced 
by Father Edward Shields, a person about whom there is no evidence of 
record. Times asserts that, although the Commission is charged with 
officially noticing these matters which are reflected in its ownership 
files, it has disregarded such official notice. 

7. Times argues that the Commission's preference of Loyola with 
respect to integration was based upon the relationship of the Faculty 
Director to station operation and upon the thesis that the 
1/ In addition, Times has stated its intention to appeal certain other 
matters to the Court of Appeals. Inasmuch as Times states, in its peti- 

tion for rehearing, that such other matters are "expressly reserved and 


carried forward for appeal, "' they will not be considered by the Commis- 
sion in its determinations with respect to the present petition. 


_2/ Ownership reports filed by Loyola m March 1, 1955 and August 1, 
19 *t 
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proposed participation of the Faculty Director in the television station 
was the essential element of favor, whereas the remaining Directors 
were of ancillary importance. It is further argued that, without Father 
O'Leary, the Commission cannot maintain its conclusion favoring Loyola 
as to integration but must award the preference to Times, and there- 
after re-evaluate the comparative factors after reargument of the case. 

8. Loyola opposes Times' petition, supra, on the grounds that 
Father O'Leary's death was reported to the Commission on March 1, 
1955; that the record in the proceeding was not finally closed until May 
4,1955; that there was, therefore, ample opportunity for any party feeling 
that Father O'Leary's death was significant to make it a matter of record; 
that Times cannot be allowed to wait until a final, adverse decision and 
then, as an excuse for reconsideration, raise the question 16 1/2 months 
after Loyola reported the death; and that counsel for Loyola did not be- 
lieve that Father O'Leary's death was a fact of decisional significance 
and, therefore, "made no effort to have it made a part of the hearing 
record." | 

9. The Loyola opposition is attacked by Times on the grounds 
that: (a) Loyola is responsible for the currency of information in its 
application and the hearing record; (b) The matter of Father O'Leary's 
death was significant only if the claim of preference, which Loyola based 
| | upon his participation, was heeded by the Examiner or the Commission. 

When Loyola did not amend its application and the hearing record to re- 

. flect Father O'Leary's death, Times assumed that the claim of preference 
with respect to integration had been abandoned. The Hearing Examiner 
did not give Loyola a preference on integration. Loyola's failure to amend 
was not, therefore, prejudicial to Times and was thus not a basis for 
objection; (c) If the matter of Father O'Leary's death is as immaterial 
as Loyola apparently means it to be, no onus could attach to Times for 
having failed to move that the record be reopened for its admission, and 
it would be sufficient be call the matter to the Commission’ s attention by 
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a petition for rehearing; (d) the record was actually closed in November, 
1954, and was thereafter reopened twice in January, 1955 and once in 
May, 1955, to receive various affidavits and petitions of Times and 
James A. Noe and Company. 

10. Times also argues that Loyola's statement regarding the signi- 
ficance of Father O'Leary's death logically leads to a corollary conclusion 
that his participation, past or projected, is of no decisional significance. 
Times argues that since the Commission's conclusions are diametrically 
opposed to such corollary conclusion, they are clearly wrong. 

11. We agree with Times that, in view of the responsibility of 
applicants for the correctness of their own applications and related in- 
formation placed before the Commission in the hearing process, the doc- 
trine of laches cannot operate against Times, within the context of the 
facts of this case, to bar consideration of the effect of Father O'Leary's 
death upon the Loyola application. Official notice is, therefore, 
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taken of the facts, as reflected in the Commission's ownership files, that 
(a) Father O'Leary, a Director of the Loyola corporation and the Faculty 
Director of WWL died in February, 1955, and (b) on August 31, B55, 
Father Fuss was reported deceased. 

12. We do not agree, however, that the matters noticed (Par. 11, 


supra) have the effect of rendering Loyola inferior to Times with respect 
to the integration factor. Reference to Finding 9 of our Decision indicates 
that all of the officers and directors of Loyola are in close daily contact 


with one another; have numerous informal conferences at which the opera- 


tion of WWL and the proposed television facility are discussed; and 


participate in weekly board meetings which admittedly relate to the opera- 
tion of Loyola University as well as to television matters. The Faculty 
Director (Father O'Leary), as indicated in Para.9 (b) of our findings, 

was immediately resporfsible for didi 3 y= -to- -day operations 
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through his liaison between the station manager and the Board of Direc- 
tors. Our conclusions, while giving great weight to the benefit to be de- 
rived from the daily supervisorial contacts and liaison function of the 
Faculty Director, do not relegate the activities of the Board of Directors 
to the ancillary position suggested by Times. To the contrary, Con- 
clusions 40 and 43 of our Decision specifically point to supervisory contri- 
butions of the Board of Directors. With respect to Times, on the other 
hand, the record is clear that control of the applicant is vested in a voting 
trust; that the only clear evidence of integration proposed is with respect 
to Mr. Healy, a .06 per cent stockholder who is not a member of the said 
voting trust; and that no other officers, directors or stockholders are 
proposed to be integrated except to the extent that Mr. Tims, president 
and .18 per cent stockholder, and Mr. Phelps, Trustee and .84 per cent 
stockholder, make their contributions felt through their membership with 
Mr. Healy on the Executive Committee of the Board of Directors (Con- 
clusion 41). 3 

13. There is no doubt that the elimination of the Facul Director 
decreases the effectiveness of integration 
tors to the extent that it can no longer be 
showing of James A. Noe and Company. When compared with the minimal 
showing of Times, however, Loyola's demonstrated integration of its” 
Board of Directors, as a unit, must continue to be preferred even in the 
absence of the personalizing influence and liaison ee, of the Faculty 


are unable to conclude that the death of Father Fuss (Para. 11, 
supra) is sufficiently material to require any revision of our decision of 
July 13, 1956, nor is such a course of action urged by Times. 


Petition for Rehearing filed by Noe 2 
14. Noe's petition is essentially an attack upon (1) the Commission's 


evaluation of its reported findings with respect to the factors of diversi- 
fication, past performance, local residence, a civic participation; 
(2) the Commission's finding that Noe was not financially 
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qualified; and (3) the Commission's alleged refusal to consider the legal 
qualifications of Loyola. It requests that the Commission reconsider its 
Decision of July 13,1956, supra, and deny the applications of Loyola and 
Times and grant the application of Noe or, in the alternative, that the 
‘Commission reopen the record to receive further evidence on the finan- 
cial qualifications of James Noe, Sr., including the names of individuals 
of adequate financial resources willing to lend the partnership, or indivi- 
‘dual partners, up to $600, 000 to finance the proposed new station. 

15. Loyola has moved to dismiss Noe's petition for rehearing on 
the ground that all matters urged therein have been considered during 
the hearing, in the exceptions to the Examiner's Initial Decision, and in 
the briefs and oral arguments before the Commission; and that no pro- 
cedural purpose would be served by recanvassing such matters. 

16. We have reviewed the record, weighed our final decision in the 







ight of our review, and find no basis of substance that would warrant re- 
4;hearing or reconsideration. We agree with Loyola that the Noe petition 
;does no more than urge rehearing of matters already considered. Some 
‘comment, however, is deemed appropriate with respect to the financial 

, issue and the factors of diversification and past performance. 

17. With respect to Noe's alternative request that the record be 
reopened to permit an additional financial showing, 2 we note that the 
question of the availability of the proposed bank loan was raised in our 

letter of November 16, 1953 (Finding 110(h) of our Decision, supra), 22 

days before issuance of our Order of Designation (FCC 53-1579, Mimeo 

No. 97913), which order specifically placed Noe's financial qualifications 
in issue, and nearly 2 months before the commencement of the hearing 

on January 4,1954. As found in our Final Decision, Noe's financial plan 

_ Was unequivocally predicated upon a $600, 000 loan (Finding 117), the 
availability of which was not established during the course of this hearing. 
Further, it is apparent that petitioner was aware of the question with 
respect to the financial issue in general and the - proposed bank loan in 
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particular. (Findings 118(b) and 120 of our Decision, sup ra). Noe thus 
had abundant notice of its burden with respect to this matter and cannot 
be permitted to delay a final adjudication of this proceeding by a belated 
attempt, in the face of an adverse conclusion in this respect, to bolster 
its showing with respect to matters concerning which it had ample oppor- 
tunity to adduce evidence during the regular course of hearing. 


3/7 Noe states that such additional evidence would consist of a balance 


sheet of James A. Noe, Sr. showing a current net worth in excess of 

$7, 000, 000; a current operating statement of KNOE-TV showing an 
average monthly net profit of more than $20, 000; and names of individuals 
of adequate financial resources willing to lend the partnership, or indi- 
vidual partners, up to $600, 000 to finance the proposed | hew television 
station. 


[6625 
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18. Noe's attack upon our evaluation of the diversification factor 









includes an argument, which we deem to be well taken, that so much of 
conclusion No. 48 of our Decision, supra, as states that "...Noe and 
Loyola ate conclened to be equal - the strength of their radio Stations as 
to New Orleans itself, being equivalent." is inapplicable in view of the 
disparity of facilities as between WNOE (50 KW day-5 KW night) and 
WWL (50 KW unlimited). It is apparent that, in view of this disparity, 
Noe has a slight advantage with respect to the diversification facto: 
within the community to be served. This is not sufficient, however, to 


Noe, Sr's. ownership, of KNOE and KNOE-TV, both of which are in the 
Same geographical area as WNOE. That we properly may consider broad- 


offset the overall advantage accruing to Loyola as a result of James A. 


cast interests of applicants and their principals which are outside of the 
community to be served is a principle so well known by practice and pre- 
cedent as to require no prolonged consideration herein. | We have con- 
sistently considered this as a factor for comparative consideration. 

19. A final matter for our consideration is Noe's statement, with 
respect to our evaluation of the past performante factor that "The 
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‘Commission equates a single instance of alleged excess spot announce- 
ments at KNOE in Monroe with a complete absence of local political pro- 


gramming and discriminatory treatment of Protestant religions." This 


allegation by Noe is not borne out by the record of this proceeding nor by 


our findings and conclusions thereon as Stated in our Final Decision of 


July 13,1956, supra, in which Decision Mr. Noe's record of performance, 


as opposed to his representations to Commission, are set forth and 


evaluated in detail. (Finding No. 130 & Cmclusion No. 16). 
a TT TET me 
20. For the foregoing reasons, we must deny the instant petitions 


for rehearing exept insofar as they have brought to our attention matters 


as to which official notice has now been taken, and one matter in the 
diversification factor with respect to which the pertinent conclusion of 


our decision has been modified. We have, therefore, considered these 


points in relation to previous conclusions reached, and it is our deter- 
mination that the noted modifications while changing the basis of pre- 


ference in one respect, i.e., on the integration factor, in favor of Noe, 


do not persuade us that any different conclusion is to be made on an over- 


all basis. | 
21. Accordingly, IT IS ORDERED that the above-described petition 
of Times-Picayune Publishing Company and James A. Noe and Company 


_ARE DENIED, except as noted herein above; and IT IS FURTHER ORDERED, 
that the petition for immediate action on its pending petition for rehearing, 
filed on March 27,1957, by Times-Picayune Publishing Company IS DIS- 


MISSED AS MOOT. 
FEDERAL COMMUNICATIONS COMMIS- 
SION 
, /s/ Mary Jane Morris 
Adopted: June 27, 1957 Secretary 


Released: July 1, 1957 
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ERRATA 
The Commission's Memorandum Opinion and Order adopted June 
27, 1957 (FCC 57-681) denying the petitions for rehearing filed by The 
Times-Picayune Publishing Company and James A. Noe and Company 
in the above entitled matter, is corrected in the following respects: 


ett Se oa 11 (b) 

Delete: '"...on August 31,1955, Father Fuss was reported 
deceased." 

Insert: "...on August 31,1955, Father Fuss was reported 
replaced. " 


Paragraph 13 

Delete: sie are unable to conclude that the death of Father 
Fuss. 

Insert: “we are unable to conclude that the replacement of Father 
Fuss . 


FEDERAL COMMUNICAT IONS 
COMMISSION 


/s/ Evelyn F. Eppley 
Acting Secretary 


Released: August 9, 1957 


[7480 | 
[Received August 14, 1956, FCC] 
PETITION FOR REHEARING | 

James A. Noe & Company, an applicant in the above-entitled pro- 
ceedings, pursuant to Section 405 of the Communications Act of 1934, as 
amended, hereby petitions for rehearing of the Commission's Decision 
released July 13, 1956 in which the Commission orders denial of the ap- 
plications of the Times-Picayune Publishing Company and James A. Noe 
& Company and grant of the application of Loyola University for a construc- 
tion permit subject to certain conditions. Petitioner Noe & Company sub- 
mits that upon rehearing the Commission should reverse its Decision and 
order a grant to James A. Noe & Company, or, in the alternative, upon 
reconsideration should reopen the record for the receipt | of additional 
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evidence regarding the financial qualifications of James A. Noe & Com- 
pany. In support of this Petition, Noe & Company shows as follows: 


[7481 ] 

1. The 114-page single-spaced Decision and Order of the Com- 
mission of July 13, 1956, extensively reviews the evidence and makes 
elaborate findings of fact in many instances contrary to the Findings of 
the Examiner. The Examiner's recommendation that a grant be made 
to the Times-Picayune Publishing Company is reversed. Like the Ex- 

-aminer, the Commission has found that Noe & Company has “not sufficiently 

_established on the record of this proceeding its financial qualifications to 
effectuate its proposal herein." (Conclusion 50, p.112) Unlike the Ex- 
aminer, however, the Commission has nevertheless given Noe & 
Company comparative consideration with the other two applicants and has 

_ concluded upon the basis of such comparative consideration that regard- 
less of the financial issue the application of Noe & Company must be 

. denied. 

2. In reaching its conclusion in favor of Loyola after comparative 

consideration of the three applicants, the Commission apparently accords 

_ greatest significance among 12 comparative factors considered to the 
factors of "past record of performance" and "diversification of com- 

_ munications interests." 

: 3. In the argument for rehearing which follows, we shall demon- 

_ strate: (1) that the Commission erred as a matter of law and fact in its 
finding and conclusion that Noe & Company has not established its finan- 

_ cial qualifications; (2) that the Commission's finding and conclusion that 

| Loyola should 


[7482] 
receive the grant of a construction permit because of alleged superiority 
over the other applicants in the factors of past reeord of performance and 
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diversification of communications interest, is arbitrary and capricious 
and contrary to the record; (3) that the Commission erred as a matter of 
law in refusing to consider the legal qualifications of Loyola to receive a 
construction permit; and finally, (4) that the Commission is without sta- 
tutory authority to award a construction permit subject to the condition 
that without further proceedings "such other channel as may be assigned 
to New Orleans" pursuant to rule-making proceedings now pending in 
Docket No. 11752, may be substituted for Channel 4. | 

Part II - The Financial Issue 

4. In its Decision of July 13, the Commission devotes considerable 
space to reviewing evidence of the financial qualifications of Noe & 
Company (Findings 110 to 120, inclusive, pp. 65-72). When these find- 
ings are carefully analyzed, they boil down to a highly technical rejection 
of the Noe & Company proof of financial qualifications on the theory that 
regardless of the practical availability of funds to the four partners of 
Noe & Company, no acceptable evidence of arrangements for a specific 
bank loan was offered and hence this applicant failed to meet its burden 
of proof on the financial issue. The Commission actually concedes that 
as a practical matter the partnership which is Noe & Company is able to 


meet the financial obligations which it assumed in its applications. 


[7483 ] | 

(a) The Commission finds that James A. Noe, as individual and a 
45% partner, has an overall net worth based upon the values set forth 
on his balance sheet of approximately $1, 800, 000. 00 (Finding 118(b), 
p. 70). : 
(b) It further finds that "We do have evidence as to assets which 
would be sold if necessary by James A. Noe to meet his capital contri- 
bution, evidence that Harry Allsman has adequate liquid assets to meet 
his contribution and evidence as to the manner in which Hufft and James 
A. Noe, Jr. would meet their commitments." (Finding 120, p. 72). 





[7483] - 


5. These facts present a very simple problem. In substance the 
Commission is saying that the individual partners have all proved finan- 
cial capacity to raise the capital to build and operate the proposed station 
but since they have not specifically proved existing arrangements to 

| borrow $600, 000, their application must be denied. We have previously 
pointed out to the Commission a number of Commission decisions dealing 
with the financial issue where the test applied to establish adequate finan- 

cing has uniformly been whether an applicant gives "reasonable asai rance" 
that it is financially qualified to fulfill its commitments to the Commission. 
‘See Kokomo Pioneer Broadcasters, 6 RR 285 (1950), Suffolk Broadcasting 
Corporation, 6 RR 457 (1951), Atlantic City Broadcasting Co., 9 RR 647 
(1954) and Sacramento Broadcasters, Inc., 10 RR 615 (1955). Yet, 

neither in its Findings, nor in its Conclusions in the July 13 


[7484] 
Decision, does the Commission examine the rationale of the cited cases 
or even conclude that Noe & Company cannot finance its proposals. 

6. We submit that a plan to borrow $600, 000 need not be so speci- 
fic as to name a particular bank or lender. As a practical matter, the 
Members of the Commission must know that individuals with a combined 

net worth (according to their proof in this hearing which was uncontra- 
dicted) of more than $2, 000, 000 can easily borrow $600, 000 to finance a 

_ new television station on Channel 4 in New Orleans, Louisiana. As 

_ recently as 1953 the Commission granted a construction permit to James 

_A. Noe on the basis of a showing of financial qualifications substantially 
similar to the showing made in this case for VHF Channel 8 in Monroe, 
Louisiana. This station, built at a cost of something more than $600, 000 
has been in operation since September, 1953. It is inconceivable that 
the Commission could have a substantial doubt as to Noe's financial quali- 
fications in the present case and yet be willing to give him a construction 
permit in another case where the evidence of financial qualifications was 

- virtually the same. os 
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i 
7. Although we believe as a matter of law that the test of financial 


qualifications requires only a reasonable assurance of fulfillment of 
commitments made by the applicant and that the present record provides 
such reasonable assurance, nevertheless if the Commission requires 


additional evidence on this 


[7485 ] 

subject, such evidence has become available since the original hearing | 
which is conclusive on the issue and removes any possibility of doubt on 
this issue. Noe & Company, therefore, asks in the alternative that the 
record be reopened to receive additional evidence as to the financial | 
qualifications of James A. Noe. At such reopened hearing, Noe would 
present: | 

(a) A current balance sheet statement showing a current net worth 
in excess of $7, 000, 000. This balance sheet statement reflects an im- 
partial expert evaluation of KNOE-TV, KNOE and WNOE which places 
the value of these three communications properties at $2, 975,000. It 
also shows the current market value of Mr. Noe's off-shore royalty 
interests to be at least $2, 000, 000, as compared to a showing of less 
than a million dollars at the time of evidentiary hearing. 

(b) Current operating statement of KNOE-TV showing average 
monthly net profits of more than $20, 000 per month. ! 

(c) Names of individuals with adequate financial resources willing 
to lend the partnership Noe & Company or individual partners, Noe and 
Allsman, up to $600, 000 to finance the station. 


Part Il - Alleged Preference Factors for 
Loyolz 


8. After its exhaustive review of all the evidence and its compara- 
tive consideration of the three applicants under 12 different decisional 
factors, the Commission in its summation (Conclusions, 51, p.113) 
explains its award of a construction permit to Loyola in the following 
language: 





-This conclusion of the Commission so completely ignores the over- 


-sion's own Findings of Fact. 


_ Times-Picayune to be substantially equal and Noe & Company to be in- 


-Company holding a 55% interest in the partnership are residents of New 
Orleans. This compares with the Times-Picayune's control by a 51% 
voting trust in which the largest single stockholder holds a 10.82% over- 
_all stock interest and she is an elderly woman who was visiting in England 
at the time of the hearing and has her permanent address in Washington, 

3 D.C. Thus, effective control of the Times-Picayune rests with a majority 
of stockholders in a 51% voting trust whose major stock interest has resi- 


_bers of the Society of Jesus, only 7,500 reside in the United States, only 
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"Thus in residence, civic participation and broad- 
cast experience it has been eclipsed only slightly by one 
or the other competing applicants; and in integration its 
showing has given it a shared preference. On the other 
hand, it has established one clear preference which is 
decisive of its case -- its past record of performance in 
relation to the station WWL over a period of years in the 
principal community. It has established another clear 
preference: diversification of communications interests. 
Under these circumstances of comparative superiority 
the public interest, convenience and necessity will be 
served by a grant herein to Loyola." 


whelming weight of the evidence as to become legally arbitrary and 
capricious. Indeed, the Conclusion is at variance with the Commis- 


9. On the element of residence the Commission finds Loyola and 


ferior to the other two applicants largely because of James A. Noe's 
residence in Monroe, La. Yet the record shows that partners of Noe & 


dence outside the State of Louisiana. In the case of Loyola, we are 


[7487 | 
dealing with a non-profit religious institution controlled by a non-resident 
religious order with headquarters in Rome, Italy. Of the 32,000 mem- 


350 to 400 in the New Orleans province of the Ordér, which extends from 
South Carolina to New Mexico, and only 42 in the New Orleans religious 
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community of which Loyola University is a part. The Commission seeks 
to ignore the significance of these facts by arguing that the Loyola cor- 
poration "possesses a high degree of independence" from the Society of 
Jesus and that the Commission need only consider the corporate entity. 
How a charitable corporation formed by Jesuit priests for non-profit 
purposes can be described as independent of Society control when every 
incorporator is subject to transfer at will by the Superior General of 
the Society in Rome, Italy, is beyond understanding. On the factor of 
residence, Noe & Company should have received a substantial preference 
over both the other applicants. i 
10. In civic participation, the Commission has awarded a preference 
to the Times-Picayune and has held that Loyola is to be preferred over 
Noe. With respect to broadcast experience, however, the Commission 
awards a preference to Noe & Company over the other two applicants 
stressing the experience of James A. Noe and Hufft as individuals and 
especially the television experience of Noe at Monroe, La., which has 
not been shared by either of the other two applicants. We suggest 
[7488 ] : 
that the civic participation of an everchanging group of J esuit priests is 
not be favorably compared to the participation of men like Hufft, Noe and 
Allsman in the political and business affairs of the community of New 
Orleans and the State of Louisiana. The record of James A. Noe in de- 
veloping WNOE from a 100 wt. station to a 50, 000 wt. station is eloquent 
proof of his devotion to the community of New Orleans. It contrasts 
vividly with the filing and withdrawal in the past of television applica- 
tions of both Loyola and Times-Picayune because of their lack of faith 
in the future of this medium of communications. On the other hand, the 
factor of broadcast experience in which the Commission gives Noe a 
preference which it describes as "slight" and "not a considerable one" 
would appear to be far more significant in providing the public with as- 
surance that a new station will be successful and will be operated in the 
public interest. , e . * 
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11. We turn now to a consideration of the two areas where the 
Commission has found Loyola to have established clear preference, 
decisive of the case. We will first examine Loyola's past record of 
performance in relation to Station WWL. In this case each of the appli- 
cants is a licensee of a radio station in New Orleans. It is therefore 
possible to analyze their past performance with considerable accuracy. 
The Commission has failed to do so and instead has concentrated on 
minor items while ignoring major ones in arriving at its conclusion that 


Loyola is to be preferred. 


[7489 ] 

12. The Commission concedes that the James A. Noe stations 
have demonstrated from "an overall standpoint, a well balanced pro- 
gramming service by program type and between commercial and sustain- 
ing time...” It finds that attention has also been given to the needs of 
civic, charitable and other organizations. Concluding that "Loyola and 
the stations of James A. Noe show no wide differences in past perfor- 
mance warranting a conclusion of superiority of either over the other" 
and that "both have established a substantial margin of superiority over 
Times in this area", the Commission, nevertheless, gives Loyola "A 
Significant preference" over Noe because it believes "that the past re- 
cord of Loyola lends greater assurance as to the effectuation of its 
proposals than does that of James A. Noe." In reaching this conclusion 
the Commission has weighed in the balance the serious failures of Loyola 
in the vitally important public interest fields of political and religious 
programming against certain commitments made by Noe in a 1946 hear- 
ing on an application to increase the power of Radio Station WNOE with 
respect to expansion of staff, employment of a studio orchestra and fre- 
quency of spot announcements. We submit that a 50, 000 wt. clear channel 
station such as WWL which rejects political programming and until com- 
plaint was filed, refused to carry non-Catholic religious programs, 


does not provide as convincing assurance of effectuation of its present 
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programming proposals as does 


[7490] | 
James A. Noe, who the Commission concedes has always operated his 
stations in the public interest. The Commission equates a single in- 
stance of alleged excess spot announcements at KNOE in Monroe with a 
complete absence of local political programming and discriminatory 
treatment of Protestant religions. This logic makes mountains out of 
molehills. : 

13. Least understandable of all is the Commission's award ofa | 
preference to Loyola on the issue of diversification of communications 
interests. In this area the Commission finds (Conclusion 49, p.111) 
that Loyola's preference over Times-Picayune and Noe & Company is 
clear but that its preference over the Times is even stronger than it is 
over Noe. The Commission persists in disregarding altogether the link 
of the non-profit corporation of Loyola University with the Society of 
Jesus and its extensive communications interests. Having made the 
fundamental error of interposing the corporate fiction as a barrier to the 
consideration of other Society of Jesus communications interests, it then 
moves easily into the conclusion that since James A. Noe already owns 
another television station, two radio stations and a half-interest in a third 
radio station, there will be more diversification if the non-profit edu- 
cational corporation receives a grant. ) 

14. We submit that it was improper for the Commission to con- 
sider as an element of preference James A. Noe's individual 


[7491 | 
ownership of KNOE-TV, KNOE and 50% interest in KOTN. ” As the 
Broadcast Bureau pointed out in its brief in support of exceptions to 
the Initial Decision of Hearing Examiner Smith, the Commission has 
held many times that the primary consideration is diversification of 


control of the media of communication within an area which here would 


* 
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be New Orleans and the surrounding areas which would be served by the 
proposed television stations. (See cases cited at page 8 of Broadcast 
Bureau brief of August 29,1955). If this is the primary consideration 

‘and we are to leave out of consideration the other communications in- 
terests of the Society of Jesus, then we should only compare the Times- 
Picayune with its newspaper and radio ownership, Loyola with its owner- 
ship of WWL and James A. Noe & Company with no communications 
ownership whatsoever. James A. Noe individually has a 45% interest in 


the applicant which is not control and on the diversification issue his 


ownership of WNOE should not be relevant. 
15. On the other hand, however, if we are to consider James A. 
Noe's ownership of WNOE as a significant factor, Noe & Company should 


still be preferred over Loyola. The Commission says that Noe and Loyola 


should be preferred over Times in the 


— The Commission may take judicial notice of its own records which 
disclose that James A. Noe transferred his 50% ownership of KOTN at 
Pine Bluff, Ark. to B. J. Parrish with Commission approval, effective 





‘in June, 1956, so that at the time of the present decision Noe no longer 
had any ownership interest in KOTN. 


[7492 | 
principal community but that'"'Noe and Loyola are concluded to be equal--- 
the strength of their radio stations as to New Orleans, itself, being 
equivalent." (Conclusion 48, p.111). How the Commission reaches this 


remarkable conclusion is impossible to ascertain from the record. In 


the same paragraph where the Commission States that the st rength of 


the Noe and Loyola radio stations are equivalent, it finds that Loyola 


will be linked with a 50 kw radio station (day and night), whereas Noe 
would be linked with a Class 2 radio station (50 kw, daytime and 5 kw, 


night). The Commission fails to point out in its comparison that WWL 


is a Class 1 clear channel station. The word "equivalent" is hardly ap- 
plicable to these two entirely different types of radio facilities. 


Py ais 
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Part IV - Legal Qualifications of Loyola University 


16. The Commission evades its statutory obligation to consider 
the legal qualifications of Loyola University to hold a construction per- 
mit and receive a license by simply stating that the Commission did not 
place Loyola's legal qualifications at issue and no attempt was made in 
the manner prescribed by the Rules of the Commission to have the issues 
enlarged to encompass such a question (Finding 7, p. 4). The Act pro- 
vides in two sections that the Commission must consider facts relating 
to "the citizenship, character and financial, technical and other qualifi- 
cations of the applicant to operate the station;" (Beotions 308(b) and 
319(a)). We know of no decision of the 


[7493] : 
Commission granting a construction permit or a license to a non-citizen. 
The Rules and Regulations adopted by the Commission and the applica- 
tion forms require elaborate proof of citizenship. The protection of the 
United States makes such precautions important to the public interest. 
We urge that citizenship is jurisdictional and that the absence of an im- 
portant jurisdictional fact may be raised by any party at any time before 
the Commission or in Court. 

17. What are the facts as to the citizenship of Loyola University ? 
Loyola University is an incorporated non-profit religious institution 
located in Louisiana. No stock in the corporation has been issued (Tr. 
415). The administration and control of Loyola is in a Board of Directors 
consisting of from five to seven men. Under the charter, all directors 
must be members of the Society of Jesus. Of the seven directors now 
serving, three are appointed by the President of Loyola University. The 
other four are directors ex officio by virtue of their appointment to 
office by the Provincial of the New Orleans province from names sub- 
mitted by the President of the University. The President in turn is ap- 
pointed by the Superior.General of the Society of Jesus on the recommen- 
dation of the Provincial of the New Orleans province and the Provincial 
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‘is directly appointed by the Superior General (Noe Co.Exhibit T, p. 2; 
| Tr.472). These facts inescapably spell out as complete control over 


the corporation known as Loyola University by the Superior 


[7494] 
General and the Society of Jesus as that exercised by any commercial 
holding company over a wholly-owned corporate subsidiary. 
18. We must then ask who is the Superior General and what is 
the Society of Jesus? The Superior General of the Society of Jesus is a 
citizen of Belgium, who maintains his present headquarters in Rome, 
Italy (Tr. 372, 399). The Society of Jesus of which every member of the 


Board of Directors of Loyola University must also be a member, isa 
voluntary association of Roman Catholics priests founded in 1540. Of its 


32,000 members only 7,500 reside in the United States; only 350 to 400 


in the New Orleans province, and only 42 in the New Orleans religious 


community. In other words, less than 25% of the members of the Society 
of Jesus reside in the United States and effective control and manage- 
ment of the organization is in the hands of a citizen of Belgium. 

19. If the Commission were to receive an application from the 
wholly-owned American subsidiary of a foreign commercial corporation, 
we believe the Commission would be legally obligated under the statute 
and under its own Regulations to deny such application because of failure 
to prove citizenship. We can observe no rational justification for distin- 
guishing between a foreign corporation or non-citizen and a religious 
society, the majority of whose members are citizens of other countries 
and whose control lies in another country. The presentation of this argu- 
ment in no way is intended to reflect upon 


[7495 ] 
the great public service performed by the Catholic Church and its numer- 
ous subsidiary societies and teaching orders. Neither is it intended as 
the Commission implies in paragraph 45 of its Conclusions, to intrude 
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563-564 : [7496] 
into this case a religious of denominational issue. One of the partners 
of James A. Noe & Company is a member of the Roman Catholic faith. 
We simply assert as a jurisdictional matter that the Commission lacks 


, : statutory power to grant a construction permit and license to a non- 

, ! profit corporation wholly-owned and controlled by the Society of Jesus 

i ; which cannot meet the citizenship standards required of other applicants. 
og Part V - The Effect of Pending Rule-Making 

a : Proceeding in Docket No. 11572 : 

. : 20. The Commission's grant of a construction permit to Loyola j 


provides that it may "without further proceedings" substitute for Chan- 
nel 4 such other channel as may be assigned to New Orleans instead of 
Channel 4 in the rule-making proceedings now pending in Docket No. 
11752. We submit that under Section 316(a) of the Communications Act 
the Commission is without authority to substitute another channel for 


S$ ~~ woe = FF 


Channel 4 without a separate evidentiary hearing independent of any rule- 
making proceeding at which all other interested parties will have an op- 
portunity to file new applications and to enter appearances. The con- 
dition imposed in the present decision is therefore illegal and, in fact, 

no decision should be issued until the pending rule-making proceedings 
regarding New Orleans have been terminated. : 


[7496 | 
Part VI - Conclusion 
WHEREFORE, James A. Noe & Company sobentin # that the Com- 
mission should reconsider its Decision and Order of J uly 13, 1956 and 
upon rehearing and reconsideration should deny the applications of the 
Times-Picayune Publishing Company and Loyola University and grant 
® _ the application of James A. Noe & Company. In the alternative, the 
Commission should reopen the record for further hearing of evidence on 


the financial issue. Respectfully submitted, 
Warren Woods 7 

215 DeSales Building 
Washington 6, D. C. 


August 13, 1956 ' - Counsel for James A. Noe & Company 
[Certificate Of Service]... | | a oe 2, 
a ae * , #.. rear <y aeeLSanr y woe 
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[1] : 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
(Television) | 
Washington, D. C. 
Monday, January 4, 1954 


In the Matter of: 


LOYOLA UNIVERSITY > Docket No. 8936 
sad ; BPCT-359 
THE TIMES-PICAYUNE PUBLISHING CO.,° Docket No. 10795 
New Orleans, Louisiana > BPCT-648 
and : | 
JAMES A. NOE AND COMPANY * Docket No. 10796 
For Construction Permits for : stalls Sania 


new television stations. 


The above-entitled matter came on for hearing, pursuant to 
notice, before Elizabeth C. Smith (The Presiding Officer), in Room 
7213 New Post Office Building, Washington, D. C., at 10:00 o'clock 
a. m. 


[21] | 

Mr. Woods: * * * Now the only applicant as to whom a ques- 
tion of finances has been raised is James A. Noe and Company. I will 
want to take the depositions, assuming that the seca will be held in 
Washington, D, C., and not in New Orleans. | 

The Presiding Officer: I think that is a fair assumption. 

Mr. Woods: I will want to take the depositions of probably two 
individuals on the subject of financing, whom I would prefer to depose 


rather than to have come to Washington for their testimony. 
* * * a 


od yt , 


75] se 
[175] 
Washington, D. C. 
Wednesday, June 16, 1954 * * * * 


[176] 
PROCEEDINGS + * & * 


| 200] 
Mr. Dempsey: 39 raises objection to Exhibit 37. This is an 
excerpt from Loyola application filed by Station WTPS which is licensed 


to Times-Picayune. Our objection to it runs to the fact that first it is 


comparative material. It covers the year '51. Mr. Segal's composite 
week covers the years '52 and '53. 
Secondly, that even for purposes of comparison, if the same 


users were covered it would provide merely a quantitative 


|201] 


comparison that is worthless at best and in a case of this kind where 


you are comparing a network station with a non-network station, with 


different hours of operation in the one case than the other, the com- 


parison on a quantitative basis becomes even more useless. 

Mr. Segal: That goes to its weight. 

*51, I think, was the only one available when we filed to the 
Commission the composite weeks. 

The Presiding Officer: You have a '51 of your own in. 

Mr. Segal: Iam sure that we can produce it. 

The Presiding Officer: The last renewal application, composite 
week, Iam trying to get whatever the yardstick was in the selection of 
these. 

Mr. Segal: Our material in the bound books were based on re- 
cent years and then when we went to the files of the Commission, the 
last available composite week on WPTS was '51 so we used he as the 
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eS best we could get. It would be helpful if we could get a later one. 

he | The Presiding Officer: In the absence of availability to you of 
d a later one, I think it is reason to permit you to use this. I would like 


to see both of you have the same year. : 
Mr. Dempsey: If the Examiner please, in the absence of any 
timely request for a later one, it is a little late now to plead that he 


had to use this because it was all he could get. 


i [202] : 
Mr. Segal: I don't know about that business. I was just trying 
to use the material that was available to me. 3 
Mr. Dempsey: If the Examiner please, one of the things cov- 
ered in the McFarland letter was a statement that parties shall exchange 
such additional letters as that specified in the attachment to the letter 
a. as the Examiner directs. There is no request that you direct, there is 
; no request to us that we furnish any material of this kind. It is obvi- 
ously non-comparable as it now stands. I do not think that it is appro- 
priate to permit the worst possible basis of comparison to be used, 
Mr. Segal: I do not know whether it is the worst mae or not. 
It is the only one. 
Mr. Dempsey: The worst possible basis. ! 
Mr. Segal: If I were to request it now I take it you would take 
the position that it is too late to request. : 
o , Mr. Dempsey: I certainly would. I think it is too far along to 
start preparing new material. 2 
The Presiding Officer: When this record is complete--and the 
direct cases are in now--what material is there in the record, whether 
it be yours, Mr. Segal's, with respect to which a comparison of the 
type here in mind will be found in the record? : 
Mr. Dempsey: Frankly, if the Examiner diease! I do not know 
how any overall percentage of comparison of a 1 KW ! 
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| 203] 
_ gtation with a 50 KW station, with one being non-network, . the other be- 
ing network, and I believe operating 24 hours a day; we are operating 
50 KW night and not operating 24 hours, can possibly serve any useful 
_ purpose because the percentages are all related to essentially different 
bases. 

The Presiding Officer: Mr. Dempsey, I am not now weighing 
this evidence. I am asking the question of what will be-- 

Mr. Dempsey: It is not a question, if the Examiner please, of 
weighing it. If comparison was sought on what one station rather than 
_the other had done with respect to local public service agencies, for 
example, that would be perfectly possible. But a percentage compari- 

_ gon of two entirely different types of operation, it seems to me is es- 
sentially meaningless. It would not permit any finding. 

) The Presiding Officer: I will have to state that I again state 

_ that Iam not now weighing this material; and what has been considered 

_ important in other cases, Iam not now weighing. Iam merely attempt- 
ing now to see that I have a complete record upon which to base findings 
_and to base comparisons. I have seen the type of comparison made 

_ that you say cannot be made or you say is meaningless. Iam not mean- 
ing to weigh how much it is, how much weight you give to it. ThatIam 
not passing on now at all. 

Mr. Dempsey: I think, if the Examiner please, it would be per- 
fectly possible to compare the local news operation of 


204] 
two stations; but obviously your comparison of network news would re- 
sult in zero for us and some other amount for them because that is 
because we do not have network, not because of failure of station opera- 
tion, nor is it any criticism of Loyola that it would have less local 
programming than we do because we are operating on a wholly local 
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The Commission's breakdown for composite week purposes 
were designed to test performance versus promise. They were not de- 
signed to compare Station A with Station B and certainly not when the 


two stations do not operate anything like in the same fashion. 
* * * * 


[370] 
W. PATRICK DONNELLY, S.J. 
was Called as a witness for and on behalf of Loyola University and, 


having been first duly sworn, was examined and testified as follows: 

The Presiding Officer: Mr. Dempsey, I believe in the order of 
docket numbers, you are the first for cross-examination. 

Mr. Dempsey: I have no questions, Madam Examiner. 

The Presiding Officer: Mr. Woods, the witness is yours. 

Mr. Woods: The witness has been sworn? | 

The Presiding Officer: Yes, he has just been sworn. 

CROSS- EXAMINATION ) 

By Mr. Woods: 

Q. Father Donnelly, you are at present the President of Loyola 
University? A. That is correct. : 

Q. And I believe, according to other information already in this 
record, you have been President since a date in 1952? A. Since 
March 25, 1952. | 


1371] 
Q. From 1946 to 1952 did you serve as President of Spring Hill 
College, near Mobile, Alabama? A. That is correct. | 
Q. Did you prepare and sign the statement dated August 31, 
1954, which was sent to me and to all other counsel, by Mr. Segal, 
your attorney? A. That is correct, sir. | 
Q. According to that statement, Father Donnelly, each member 
of the Board of Directors of Loyola University, must bea member of 
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the Society of Jesus, is that right, sir? A. That is correct. 

Q. Is Loyola University a charitable or eleemosynary corpora- 
tion? A. I believe with the terms of the law, it comes under the non- 
profit organization. I believe that is what it is technically known as. 

Q. How many members of the board of directors are there? 

A. Well, that is varied at different times. 

Q. At the present time? A. At the present time there are 
seven. 

Q. Now who appoints you as President of the University? 

A. Well, as President of the University, I became President by virtue 
of the charter. I am appointed from the religious community as direc- 
tor, and by virtue of being 


1372] 
a director of the religious community, I am ipso facto the President of 
Loyola University. 

Q. I believe you said in your affidavit, and I quote from page 2 
thereof: "The President is appointed by the Superior General, on the 
recommendation of the Provincial of the New Orleans Province." Is 
that correct? A. That is correct. 

Q. Who is the Superior General? A. The Superior General 

is Father John B. Janssen. 
| Q. Where are his headquarters, Father? A. He resides in 
Rome, Italy. 
, Q. Incidentally, when was the Society of Jesus formed origi- 
nally? A. In 1540. I believe I say that in here. 

Q. Yes, I believe you do. It was founded in 1540. 

Has its headquarters always been maintained in Rome, or in 
Europe? A. Well, its headquarters--what do you mean by headquar- 
_ters? Where the superior General lives? 

Q. The Superior General, that administered the order. A. No, 
it ae always been there. Due to the vicissitudes of histo » it could 
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be moved anywhere. | 
Q. Has it ever been in the United States? A. No, it hasn‘t. 
Q. Now according to your statement again, af the 
| 


[373] 
seven present directors, three are appointed by you as President of 
Loyola University, is that correct, sir? A. That is right. 

Q. The remaining directors are appointed by | the Provincial otf 
the New Orleans Province, from names submitted to him by you. That. 
is, by the President of the University, whomever that might be. Is ~*~ 
that right? A. They are appointed to the religious community, and 
then by virtue of the charter, they are ipso facto members of the board. 

Q. I don't understand what you mean, that they are appointed 
to the "religious community." A. Thereisa religious community of 
priests engaging in different enterprises. They runa church, they run 
a university. Not all of those who are members of this pene com- 
munity are on the faculty of Loyola. ; - 

Q. Does the corporation, Loyola University, embrace the 
entire religious community of which you are speaking, including the 
church and the university? A. The religious community--would you 
please state that again? 

Q. Would you read that back, please? 

(The question was read by the reporter. ) : 

The Witness: No, it doesn't. In other words, all of the mem- 
bers of the corporation are members of the religious | | 


| < 


[374] | 
community, but not all of the members of the religious community are 
members of the corporation. ! 
Q. Then I don't understand the statement in your affidavit at 
page 2, in which you say, and I quote again: "The other four directors 
are aha can 4 = officio:. They are the President, the Vice President, 
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the Secretary and the Treasurer. Of these, the Vice President, Secre- 
tary and Treasurer are appointed by the Provincial of the New Orleans 
Province, from names submitted by the President of the University." 

A. They are appointed to the religious community as I, for example, 
am director of the religious community. 

Now when I am appointed a director of the religious community, 
by virtue of the charter of Loyola University, Iam also ipso facto the 
President of the University, and made so by the charter which was 
drawn up by the corporation itself, drawn up by the members. 

Q. Well, are these four directors effectively named to the board 
of Loyola University by virtue of the action taken by the Provincial of 
the New Orleans Province? A. No, they are made directors by virtue 
of the charter that makes them directors. 

Q. Charter of what? A. The Loyola University charter. 

Q. In what way does it make them directors? 


[$75] 

A. The charter specifically indicates that those who will be 
named directors are ipso facto the President of the University, and 
- whoever is named the treasurer of the religious community is ipso 
facto the Treasurer of the University. 

Q. Then the Provincial appoints the treasurer of the religious 
community, who thereupon automatically becomes a director of Loyola 
University, under its charter? A. Yes, by virtue of the charter which 
_ was drawn up by the religious community. 

Q. Now as to the three directors, who are appointed by the 
President of Loyola University, can they be any member of the reli- 
gious community under your direction? A. That is correct, sir. 

Q. But must be, of course, to be a member of the religious 
- community, a member of the Society of Jesus? A. That is correct, 
sir. | 

Q. Who appoints the Provincial of the New Orleans Province? 
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J A. He is appointed by the Superior General in Rome “ recommenda- 
L. : tions I suppose from anybody in the Province. ! 


Q. Is there any publication of the Society of J esus 3 with which 
you are familiar, Father Donnelly, that on an annual or other periodi- 
cal basis gives the total number of members of the Society? 


[376] | y 
A. Well, I believe that I have read somewhere--it varies, of ‘ 
. : course, since it is a worldwide organization, and the different Catholic 


organizations estimate the numbers and so on--that it is around 32, 000: 

Q. Do you know what the membership is in the United States ? | 
A. Approximately 7,500. | 

Q. Do you know what the membership is in the New Orleans 
Province? A. About 350 to 400. : 

Q. And in the religious community of New Orleans? A. Ap- 

+ proximately 42, I believe. 

Mr. Bass: Is that the religious community to which you have 
been referring previously? 

The Witness: Yes. | f 

By Mr. Woods: 

Q. Does the Superior General in Rome, or in Europe, I should 
say, have ultimate authority to remove or ex- communicate- -whatever 
the proper word is--expel--any member of the Society of Jesus? 

- A. _Not without cause. No, he has an absolute right on that. 

Q. In the event of removal for cause, who exercises the power 
or removal. A. Well, I would say I suppose perhaps it would depend 

| 
|377] | 
upon who originated it. For example, I could originate it. 

Q. Let me go through this in this fashion. Supposing--and I 
am not suggesting this facetiously, Father, at all; I'm talking in all 
aexiousnese=-Suppose: a’ member of the religious community of the _ 
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Society of Jesus in New Orleans becomes a subject, for whatever rea- 
son, of consideration for expulsion from the order. Who would put into 
motion the machinery for considering his expulsion, and who would 
finally order it, if cause were found? A. I really don't know of any 

instance, but I suppose you would have to give me some cause--I mean 
| for me to figure out how it would happen. 

Q. Let's assume the easiest of all cases, that a particular 
‘member of the order adopts a heretical belief of some sort, inconsis- 
tent with the dogma of the order. A. The order has no particular 
-dogmas of its own--I mean of the Catholic Church. 

Q. Iam talking only of the Society of Jesus. A. We don't have 
any dogma, different from that of the Catholic Church. I mean we are 
a religious order of the Catholic Church. The Superior General in 
Rome, of course, has all Catholics augmented under the Pope, whose 
residence is Rome. 

Q. In that event, then, would the final authority for the evalua- 
_ tion of the sufficiency of cause, be the 


| [378] 
Superior General, or the Pope? A. I suppose the final authority that 
may be exercised by someone, would be the Pope. 

Q. With respect to the administration of the order in the New 
"Orleans Province, does Archbishop Rummel have any responsibilities? 
A. Responsibilities? You mean, for example-- 

Q. First, I guess I should identify Archbishop Rummel for the 
record. Is it not a fact that Archbishop Rummel is the Archbishop of 
_ the Catholic Diocese of New Orleans? A. Of the Catholic Archdiocese 
of New Orleans. 
| Q. And, as such, he administers church spiritual and material 

matters in that area for the areaitself? A. Yes. 
Q. Now my question is: Does he have any responsibilities or 


supervisory control over the religious community of the Society of Jesus 
: . Fert. 
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in New Orleans, or the Society of Jesus, Province of New Orleans? 
A. I cannot speak of the Province; I can only speak of Loyola Univer- 
sity. But since we are priests and we exercise the sacred ministry 
which is a function of the Catholic Church, in that regard for faculties 
to administer sacraments, we must get those faculties from the Arch- 
bishop in New Orleans. | 

Q. Would it be correct to say he has some spiritual S 
[379] : 
supervision but no administration over the investments or business 
activities of the order? A. That would be correct, sir. 

Q. And all of those activities are handled--all of those mate- 
rial or business activities are the primary and only concern of the 
hierarchy of the order itself? A. Well, he doesn't have complete 
spiritual jurisdiction over us, the Jesuits, you know, the religious 
order. | 

Q. The Archbishop has partial-- A. Partial. ‘Restricted also 
to spiritual. 

Q. But no material? A. That is correct. : 

Q. In other words, if you wanted to file an application for a 
television station, you wouldn't have to ask lair ee any- 
thing about it? A. That is correct. 

Q. But you would have to ask the Provincial of the Province 
of New Orleans? A. No, sir. I mean we ourselves, as a corporate 
organization, we could take whatever action--the Society of Jesus is 
not applying for this. This is Loyola University, which is its sepa- 
rate corporation. | 

Q. Four of the directors of whom, however, become directors 
of Loyola University by virtue of appointment to particular offices in 
the religious community of the Society _ 
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of Jesus in New Orleans. A. At the present time it is that way. But to 
indicate that it must be that way for 30 years--this charter has under- 
‘gone several changes. From 1912 to 1942 there were seven on the 
‘board of directors, elected from the corporation, once a year. And of 
these seven elected members of the board of directors, the board itself 
elected its president, its vice president and treasurer and the other 
directors. Vacancies were filled by remaining members of the board. 
That was up until 1943. 

Q. But that is not the situation as of today, is it? A. It isn't, 
but it could tomorrow be changed to that, 

Q. The situation today, though, is as you described it earlier? 
A. Yes. 

Q. Now, Father Donnelly, do you not know, as a fact, that the 
Society of Jesus, through non-profit corporations or otherwise, oper- 
ates a number of universities and colleges throughout the United States? 
A. Not the Society of Jesus. There are religious communities made 
‘up of members of the Society of Jesus who have undertaken the work of 
universities. 

Q. For example, Georgetown University in Washington, D.C. ? 


3 1381] 
A. That is correct. 
Q. St. Louis University? A. St. Louis University. 
Q. Asa matter of fact, isn't St. Louis University, to your 
knowledge, the applicant for a television channel? A. I believe that I 
have read that they are partial applicant. I mean with-- 
| Q. With others? A. Yes. I mean themselves, and not asking 
for it completely. 
Q. And, as a matter of fact, you know, as a former President 
a of Spring Hill College, that Spring Hill was at least a stockholder ina 
: television applicant? <A. Not while I was President at oo 
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Q. It was a stockholder in a radio station? A. Not while I was 
President of Spring Hill. 7 

Q. When did you say you left Spring Hill? A. left Spring Hill 
March 25, 1952. 

Q. Do you know of any other pending television application in 
which a religious community, composed of the members of the Society 
of Jesus, is either the principal stockholder or the owner? A. Iknow.« 
of no other one. ‘ 

Q. No other one besides WWL, except St. Leute University? 


[382] 
A. WWL is ourselves. Yes. 

Q. St. Louis University is the only one of which’ you have any 
knowledge? A. And then I have read, as you say, that Spring Hill 
subsequent to my departure, became a partial applicant. 

Q. In order that the record may be clear, Father Donnelly, do 
I understand your answer to be that of your knowledge, you know of no 
other such applicants, but you leave open the possibility that they may 
exist? A. That is the best I can say, of my mnontenge. I haye no 
knowledge of any other application. | 

Q. Have you attempted to find out whether any other such ap- 
plications are pending? A. No, sir. It didn't concern me. 

Q. You mean in response to my motion you were, 1 assume, 
taking the position indicated by your counsel in your statement? A. I 
couldn't have told you had you asked me. I mean Lreally do not know 
what other universities that are run by the Society of J esus--I know 
nothing of their business. | 

Q. Now how many provinces of the Society of J esus are there 
in the United States. A. At the present time there--the reason Iam 
a little doubtful is they have just added a couple--there are to my knowl- 


edge, ten. 
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Q. Is there any direct communication between you, as head of 
the religious community in New Orleans, and those other provinces? 
A. Along what lines, for instance? 

Q. Regarding the problems of television, radio, communica- 
tions and university administration? A. No. We meet each year, at 


the National Catholic Educational Association, which takes in all of the 
Catholic educational institutions of the United States, and we discuss 


common educational problems, and I believe not this past year but a 


year ago, television and its educational aspects was one of the problems 


up for general discussion. 

Q. I believe that in earlier questions I asked you about other 
television applications. Do you know, from those meetings that you 
held with the administrators of the universities and colleges of the vari- 
ous provinces, whether it is not a fact that several of the universities 
own and operate radio stations? A. I have no knowledge of it. 

Q. That has not been the subject of discussion in your presence? 


A. No. 


Q. And you have made no effort to find out that information? 
A. No, sir. 


[384] 
Q. To your knowledge, WWL is affiliated with the Columbia 
Broadcasting System, is itnot? A. Yes, sir. 
Q. Were you in Mobile during 1947 as President of the Spring 
Bill College? A. I was. ° 
Q. Did you know an individual named F. E. Busbey, then con- 


nected with Radio Station WKRG in Mobile? 


Mr. Segal: I object. It is irrelevant. 

The Presiding Officer: Objection overruled. 
The Witness: Will you restate your question? 
By Mr. Woods: 
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d Q. Did you know, in 1947, an individual named F, E. Busbey, 
connected with Radio Station WKRG in Mobile? A. I did, sir. 

Q. Did Mr. Busbey and you have any discussion with reference 
to the obtaining of an affiliation by WKRG with Columbia oe 
System in Mobile? A. He did. | 

Q. Will you state the nature of that discussion and the results 
of it? A. Well, Mr. Busbey said that he was a former student of 
Rt Spring Hill, and he said that the station with which he was connected, 
3 that they were applying for an affiliation with Columbia, and he asked © | 

if I would do anything that I 


badleaet. | 


[385] . 
could, I told him I didn't know that there was anything that I could do. 

He suggested that I tell Loyola, tell the people at pDegoly that 
: Loyola doesn't cover Mobile. 

e Mr. Bass: WWL? i 

The Witness: That WWL doesn't cover Mobile. — 

And I said, "Yes, I'll be glad to do that. That is a fact, I know 
that, that they didn't cover Mobile." So I agreed to that, 

By Mr. Woods: ! 

Q. And did you do that? A. Idid. Going through New Orleans 
one time, I believe to Mr. Summerville I said that WWL a doesn't 
cover Mobile-- 
> Q. Summerville being the manager of the WWL station? A. That 
is correct. And that Mobile was just not getting the programs from that 
particular network. | 

Q. At or about the time of this discussion with Mr. Busbey, did 
Busbey or any other representative of WKRG tender to Spring Hill Col- 
lege a partnership interest in the station? A. They did not. 

Q. Did you have any discussion with Mr. Busbey or any other 
representative of WKRG with reference to Spring Hill receiving some 
interest in fhe profits of that radio station? 


4 “ 
a 
4.7 


. & SS i eine om, z f % Px € Sg case - 
Tale te Te oe ee a Ae a OE ae. Meee 


_ 
f "vA, 


“ae 





3 [386] 

4 580 

4 [386] 

. A. Along the line of, I believe one time we were running an 
endowment drive in Mobile, and Mr. Giddens said that as a public serv- 
ice, if and when they revamped in some way their organization, that he 
would hope to make Spring Hill College a participant to the extent, I be- 
lieve he said, of 15 percent. 

Q. Was that hope or promise fulfilled during that period that 
you were President? A. No, they never reorganized or reincorporated 
while I was there. While I was at Spring Hill, Spring Hill had no inter- 
est whatever in WKRG. 

Q. I note from paragraph 29 of the initial decision in re appli- 
cations of WKRG-TV, Inc., and Mobile Television Corporation, Mobile, 
Alabama, Docket Numbers 10457 and 10458, a statement to the effect, 
and I quote: "Beginning in March 1952, and continuing monthly there- 
after, amounts equal to 15 percent of the net profit of WKRG, before 
Federal income tax, have been donated to Spring Hill College.” 

I also note from page 74 of Volume 1 of the direct case of 








































Loyola University, that you became or assumed the office of the Presi- 
dency of Loyola as of March 25, 1952. Do you recall, as President of 
Spring Hill, having received any such donation roughly equal to 15 per- 
cent of the profit of WKRG, prior to your leaving Spring Hill? A. Noth- 


ing. 


, [387] 

Mr. Segal: Just a minute. I want to get an objection on the 
record here. I think he has a right to cross-examine Father Donnelly 
as to anything that Father Donnelly may know. I don't think he has a 
right to question Father Donnelly as to the accuracy or inaccuracy of 

_ another case, and I just don't want to remain silent on that type of 
inquiry. 

| The Presiding Officer; As yet, he hasn't asked that question, 
Mr. Segal. I think that you perhaps are correctly anticipating it, but 
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certainly when he comes to something that is outside the scope of 
Father Donnelly's own knowledge, I will hear you then, : and be glad to. 

Mr. Woods. I have no desire to ask the witness about subjects 
that are not within his knowledge. 

The Presiding Officer: Was there an answer to your last ques- 
tion? I'm not certain. 

(The reporter read the answer. ) 


May 
3 


The Witness: The question was, namely, did we eet, while I 
was at Spring Hill College, 15 percent? 

By Mr. Woods: : 

Q. Did you get any amount from the station, as a donation? 
A. Well, we may have through gifts. As I said, it was a kind of endow- 
ment drive, you see. 

Q. Did you receive any money from the station related to this 


15 percent discussion? | 


[388] : 

A. Not related to 15 percent. We got gifts from that ee 
firm, as from other business firms, but it was not related to the 15 
percent that you speak of. i 

Q. Do you, Father Donnelly, have any personal knowledge of 
the participation, if any, of Spring Hill College, ina proposed television 
application at Mobile? A. They were not the participants when I was 
President of Spring Hill, soI really couldn't say what their setup was, 
other than the fact that I have read in the paper that they were up fora 
hearing. * sr | 

Q. You, at Loyola, have had no discussions with them regard- 
ing their participation in any such applications? A. No, sir. 

Q. Do you know, Father Donnelly, whether or not Loyola Uni- 
versity, prior to your assumption of the Presidency, had applied for a 
television channel in the past? A. Yes, sir, Ido. I mean I know that 
Loyola applied for a television channel. 
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A | Q. Was that in 1944 or 1945? A. Ibelieve it was January 12, 
- 1944, 
Q. '442 A. Yes. 
Q. And was that application subsequently withdrawn? A. It 
was revised May 17, 1944, and on March 26, 1946 was withdrawn, with 
‘this statement, that "This action 





[389] 
was taken, pending further study of various conflicting claims as to ‘ 
monochrome versus color television, and as to the most desirable | 
portion of the spectrum in which to render service." | 

At the time I believe CBS and NBC were having discussions on | 
color, as to which was preferable, and on that uncertainty they with- | 
drew the application, pending the decision of that. 
Mr. Bass: What was the date you just referred to? 
The Witness: The date was March 26, 1946. 
_ By Mr. Woods: 
Q. Father Donnelly, I note, in going through the minutes re- 
produced in Volume 2 of the direct case of Loyola University, as Exhi- 
bit 1, which is still to be the subject of a stipulation as to admissibil- 
| ity of certain portions, frequent references to a tax problem that was 
apparently under discussion by the directors at the same time they 
_ were discussing this television application. I call your attention par- 
ticularly to page 6 of Exhibit 1. A. Page 6? 
Q. Yes, sir. At the top of the page, where it says, "In regard 
to the tax situation of the radio'station, the outlook seems to be more 
hopeful, largely because key people seemingly have had a change of 
heart and are more anxious to see Loyola exampted"--do you have that 
_ before you now? 


1390] 
A. Yes, sir. 
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Q. I will ask you this question: Is it a fact that Loyola Univer- 
sity, as a non-profit corporation, operating a radio station, Station 
WWL, sought from the Internal Revenue Service a tax exemption from 
the payment of income taxes, from the revenue derived from the radio 
station, on the theory that the corporation was a church organization 
and not an educational institution? A. Onthe theory that it was a 
church organization and not an educational sea, I don't think we, 
do deny that we are both. t 

Q. Did you seek and obtain an exemption from the payment of ; 
income tax on the income of WWL, from the Internal Revenue Service? 
A. No, sir, They denied it. : 

Mr. Bass: When did this take place? : 

The Witness: Well, it is still taking place, as a matter of fact. 
They have denied it. I suppose the latest letter that I had was August 
13, I believe, 1954. 

’ By Mr. Woods: 

Q. Has the station, as a matter of fact, ever paid any taxes 
up to this point? A. I believe they have asked for deferment. We 
haven't actually paid. , 

Q. Now there was actually no question of your right 
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to an exemption until rather recently, isn't that — A. The In- 
> ternal Revenue Act of 1950-- 2 
3 Q. That provided the exemption relief? A. In relation to uni- 
versities, they specifically exempted universities. As you understand, 
the university is not a profitable organization. You don't charge the 
student actually what it costs to educate him, And therefore, all uni- 
versities, and ourselves in common with them, must have endowments 
and revenues to make up the deficit between what the student pays and 
what it actually costs, and certain universities have endowments and 
- have real estate and other enterprises, and we were asking for an 
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' exemption. 

Q. The fact is that up until the present time, in the more than « 
30 years of operation of WWL, it has not paid any Federal taxes, isn't 
‘that correct? A. It wasn't required until this Internal Revenue Act of 
1950. The law didn't require it. They were exempt prior to then. 

Q. And presumably, in order to test the legal issue, your at- 
torneys will take whatever steps are necessary, after the Internal Reve- 
nue Service finally rules, to the Tax Court, et cetera? A. I wouldn't 
be prepared to say until we meet the situation as it comes up. 
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Q. You, of course, Father Donnelly, are not familiar with the 
programming policies of Loyola University or the program policies of 
WWL in its application? A. Yes, I have some familiarity with them. 

Q. How much of your own time do you devote to the management 
of WWL? A. Well, it varies. I believe I said in my biography how 
much time-- 

Mr. Segal: It is in the other book, I believe. 

Mr. Woods: It is in this volume. 

The Witness: In my biography, I believe I state that. 

I say that in addition to this meeting of the faculty with WWL, 
"he has and would himself continue to visit the station anywhere from 1 
to 5 days or a minimum of 3 to 5 hours weekly, in personal conversa- 
tion and direction by station manager and program manager to assist 
in program policies and particular items of business that come up." 

By Mr. Woods: —diiles 
Q. Among the various duties that you perform as director or 
head of the religious community of New Orleans, would you say that 
_Loyola University, the Presidency of Loyola University, consumes the 
major portion of your time? A. The major portion of my time? Yes. 
Q. Do you engage in any active teaching at the present time, 
Father Donnelly? 
. 2 | ’ 
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A. No, Ido not. | 

Q. Are you permitted, as a member of the Society of Jesus, to 
have any outside business interests in the form of personal ownership of 
stock? A. No, Iam not. | 

Q. Are you permitted, by the rules of the order, to hold direc- 
torships in any corporations, other than church corporations? A. ee 

| I could hold directorships. | 
+. Q. Do you hold any directorships? A. Ido not. 

Q. Have you personally had any commercial experience whatso- 
ever? A. Well, yes, I would say considerable. | 

By commercial experience, I presume you mean dealing in dol- 
lars and cents? 

Q. Yes, for a profit. A. Well, at least for breaking even, let’s 
say, speaking from the university. | 


AREO FS 


Q. Would you then say your commercial experience was confined 
to the operation of schools, colleges and universities, or the administra- 
tion of the affairs of schools, colleges and universities? ! A. That is 
correct, sir. : 

Mr. Woods: I have no further questions. 


1394] 

The Presiding Officer: Mr. Bass? : 

Mr. Bass: I have just a few questions, Father Donnelly 

By Mr. Bass: | 

Q. I believe you testified that-fo. the best of your knowledge 
there are about 32, 000 members of the Society of Jesus throu ghout the 
world, is that correct? A. That is correct. | 

Q. And about 7500 are in the United States? A. That is cor- 
rect. | 

Q. Do you know the numbers that are in any see part of the 
world or country of the world? A. Well, they are literally scattered 
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all over the world. 
Q. How many would you find in Western Europe, for example, 


. in the countries of France, Western Germany and the Low Countries? 


A. I wouldn't know, but I would hazard a guess. Three to four to five 
thousand. I really would be guessing. 
Q. How many would there be in countries which might be des- 


cribed as behind the Iron Curtain? A. I suppose if there are some 
there, they are not giving out the numbers. 


Q. You don't know that there are, is that correct? A. No, I 


don't. 
Q. Does the territory of the Province of New Orleans 


1395] 


lie entirely within the United States? A. It does. The Province of 


New Orleans, and then we send missionaries out of the country. 

Q. Towhere? A. Well, they go to different places, I suppose. 
Japan, and mainly to Ceylon. 

Q. And you say there are 42 members of the religious commun- 
ity in New Orleans? A. That is right. 

Q. And how many of those are in teaching? A. I suppose about 
33 or 34. 

Q. What occupations are the rest of them engaged in? A. Well, 
several of the elderly members are engaged strictly in religious read- 
ing or writing. Five of them are engaged in the operation of the Holy 


_ Name Church, which adjoins Loyola University, and that about covers 
it. itll | 


Q. Would that same kind of occupational background be charac- 


teristic of the Jesuit communities throughout the United States, as far 
_ as you know? A. Well, it varies. There may be a religious com- 


munity, members of which are members of the Society of Jesus, who 
just operate a church. In some instances, I suppose they just operate 


a high school, 


BEST COPY AVAILABLE 
from the original bound volume 





|397] 
587 


T+ © pepe nee 


Q. Would it be correct to say that all the members 


1396] 

of the Society of Jesus in the United States are engaged either in operat- 
ing universities or high schools, or in operating churches? A. I would 
say that, generally speaking, is correct. There may be ; an exception 
here or there. : as 

The Presiding Officer: Off the record. & 

4 (Discussion off the record. ) . 

The Presiding Officer: On the record. 

By Mr. Bass: 

Q. I believe you testified that you are sieetiait as President 
of the New Orleans--strike that. I believe you testified that you are 
appointed as director of the New Orleans religious community by the 
Superior General of the order, is that correct? A. Well, I get my 
notifications through the Provincial Superior, but I suppose he gets it 
from the General Superior. 

Q. The Superior General makes your seiesieoe: | is that correct? 
A. Yes. : 

Q. And the Provincial appoints a treasurer from the religious 
community, is that correct? A. Yes. 


ad: 


Q. Who thereby ex officio becomes Treasurer o Loyola Uni- 
versity? A. By virtue of, not the Provincial, but through 


[397] : 

Loyola University. rt | 
Q. How is the Secretary of Loyola appointed? A. Well, in the . 

religious community, there is also a father who is appointed to take 
care of the material setup, providing for the material maintenance of 
the community, and he is called technically, the Minister of the Reli- 
gious Community, and he is the secretary of the corporation by virtue 
of the charter. . | % 
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Q. He is appointed by the Provincial? A. Yes, everybody is 
appointed by him. 

Q. How about the Vice President of Loyola University, who is 
one of the directors. How does he derive that position? A. Well, he 
is technically a prefect of studies of the religious community, and is 
the Dean of the University, in virtue of that appointment to the religious 
‘community, the member of the board of directors. 

Q. And you, yourself, as President, appoint the other three 
‘directors? A. That is correct. 

Q. Then would you say that you, as President, have control 
over the courses of instruction or the curriculum of Loyola? A. Well, 
as a member of the Board and as President of the Board, it would be 
generally discussed at the Board 


[398] 
meeting. 
| Q. Do you receive any instructions in this respect from the 
Provincial? A. No. That is entirely the work of our board. Courses 
that are offered are entirely the decision of our board. 

Q. How about the amount of tuition that is charged? A. That 
is, again, the decision of our board. . 

Q. How about the decision to start a radio station? A. That 
is, again, the decision of our board. Everything--our corporation 

makes our own decisions on that. | 
| Q. The period during which you can remain as President of 
Loyola University is limited, -is-it not? A. I received no limitation 
when I was appointed. I wasn't told that this would be for such and such 
a length of time. 

Q. But it is limited in practice, is that not correct? A. Itis 
customary, but it is nothing to demand that it remain at that. I believe 
the President of the University of San Francisco just relinquished his 
: Presidency after fourteen years. 
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Q. Do you know of any other presidents of J esuit institutions who 
have been in that office at the same institution for more than six years? 
A. Yes. My predecessor was at Loyola seven years. | 


1399] | 

Q. Do you know of any others longer than seven years? A. Well, 
I know that there are many others. My predecessor at Spring Hill had 
been there eight years, I believe. 

Q. You know of none longer than fourteen years? A. That is 
as long--that is the utmost length that I have heard of. _ 

Q. Who is the Provincial of New Orleans Province? A. Rev- 
erend A. William Crandall. He was formerly Dean at Loyola Univer- 
stiy. : 

Q. He is a citizen of the United States, is that correct? A. Yes. 
Q. Are all the 350 or so Jesuits within the New Orleans Prov- 
ince, citizens of the United States? A. To the best of my knowledge, 
they are. 

Q. Of what country is the Superior General a citizen, if you 
know? A. I believe he was from Belgium, but anybody, of course 
could become Superior General. He is, himself, elected ey the repre- 
sentatives of the whole Order, 

Q. Has a Superior General ever been elected trom the United 
States? A. I don't believe so, to my knowledge. I don't recall. 


[400] 

Q. I wonder if you cmwld name‘for us some of the institutions 
in the United States which are operated by the Society of J esus. You 
named three or four. A. Well, let's see. In Washington there is 
Georgetown. | 

In New York there is Fordham. 

In Boston, Boston College. 

In Worcester, Holy Cross. 
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In Chicago there is Loyola University of Chicago. And there 
is Loyola in Baltimore, and Loyola in Los Angeles. 

Then, in the Midwest, there is Marquette in Milwaukee; St. 
Louis University of St. Louis. 

In the West, Santa Clara; Seattle College. 

In all there are 28 or 29, and about 38 high schools. 

Q. I suppose we could add San Francisco and Spring Hill Col- 
lege to that list? A. Yes. 

Mr. Segal: And Regis. 

The Witness: And Regis, in Denver. 

Mr. Dempsey: And Creighton, in Omaha. 

By Mr. Bass: . 

Q. Now, as far as you know, the only ones, of these institu- 
tions, which have any radio or television connections, are St. Louis 
‘University and Spring Hill College, is that correct? A. I only have 
that from reading the newspapers. Those 


1401] 
are the only two that I know anything of in that regard. 
Mr. Bass: The examiner will take official notice of WKRG 
| and the St. Louis application, in which St. Louis University is an 
applicant, 
Mr. Segal: To the extent which they are relevant, I think it 
would be all right. 
: The Presiding Officer: For what purpose and to what extent? 
Mr. Bass: In case the parties wish to, in their proposed find- 
ings, mention these institutions as being operated by people who are 
members of the same society. 
7 Mr. Segal: I certainly have no objection to anybody stating that 
| in the proposed findings, but I would certainly object to anybody paying 
-any attention to it. The length, the control length that the Examiner 
discussed in the opinion, is missing, in my judgment. I don't think 
gs . 
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this is the time to argue it. 
The Presiding Officer: No, I don't believe this is the time to 
spend time on it, Mr. Segal. : 
4 My only hesitancy, Mr. Bass, is that the length of time it takes 
! you to hunt those up sometime, and the time you waste, might be used 
in a forward step in decisions, which you folks are eventually looking 
for, because that is the end result of this hearing. | 
Will you read into the record an exact description of ‘ 





[402] 
+ the material which you have in mind, so that we will know what you are 
talking about. | 
Mr. Bass: Yes. Iam not prepared to at this ale 
The Presiding Officer: I didn't mean now. Will you be prepared 





to do that, and then I will rule on your request? 
Mr. Bass: Yes. 
Mr. Woods: Your Honor, apropos of Mr. Segal's comment, Iam 

a little puzzled about when is the time to reach the argument of that 

crucial question, because, as I see it, if the question rides with the 

case, to be decided in the initial decision by yourself and later by the 

Commission, then we don't have in the record the factual information = 

which I would be entitled to, if the ultimate decision is that I am right. ee 
Now what I really want to know is: Are these facts which the 

> witness has now related on the stand, in the legal sense, enough to con- 

stitute Loyola a controlled instrument of the Society of J esus, as that 

term is used in the Commission's rule’ and shi iasiauanall and as itis 

used in the Act. 
If the decision is that it does, under the ABC Paloma deci- 

- sion it seems to me I am entitled to ask these people to supply for the 


record a complete list of all communications enterprises directly or 
indirectly owned or controlled by the Society of Jesus and Loyola Uni- 
versity, in the United States. And my record is incomplete until there 
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has been a decision of the legal issue. 

Mr. Segal: There can't be any decision of the legal issue until 
there are enough facts in the record on which to base a legal judgment 
as to whether or not there would be such control. As of the present 
moment, there is noghing in the record to indicate that the Society of 
Jesus, in the legal sense, exercises any control over the right of 
Loyola University to apply for a construction permit to operate a broad- 
casting station, and the witness has so testified. 

The Presiding Officer: Mr. Bass? 

Mr. Bass: I don't want to be heard on this point. 

The Presiding Officer: I thought you did. 

The Presiding Officer: Well, Mr. Woods, until there are facts 
before me, and all the facts which you can produce, I think I have 
pretty clearly indicated in a written opinion, to which I gave substan- 
tial study, and I think I have further indicated by my remarks this 
morning, that until there are facts sufficient to base a conclusion such 
as you urge, this question is one that you can argue on briefs. 

Did you have a further question, Mr. Bass, of the witness? 

Mr. Bass: Yes. 

By Mr. Bass: 

Q. Father Donnelly, is the religious community of 


| 404] 
St. Louis within the New Orleans Province? A. Is it within the New 
‘Orleans Province? No, sir. .~-*» 
Q. That of Mobile is, though, is that correct? Spring Hill Col- 
lege? A. That is correct. 

Q. Now referring to your own particular biography, I see you 
have done all your work within New Orleans Province, is that correct? 
A. Well, not all of my studies. 
| Q. But all of your active teaching and administrative work? 
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A. That is correct. 
Q. Is that generally typical of the members of the Jesuit Order? 
Do they stay within the Province? A. Generally speaking, but they go 
away for studies. We have several members en in Europe now, 
from Loyola University. 


Q. Who controls the assignments of the members of the Jesuit 
Order, in this sense? A. Well, I suppose it would be the needs of 
each particular place. : 

Speaking for Loyola, we know who is coming up in studies, and 


we know if a physicist is being trained and we need a physicist, we ask 
that the man be assigned to us. 
Q. You ask whom? 


1405] 

A. We ask the Provincial. 

Q. Are you talking about a physicist from the New Orleans 
Province? A. Qh, yes, from the New Orleans Province. 

Q. Well, assuming you didn't know or hadn't heard of any 
physicist from the New Orleans Province who was in training, and you 
needed a physicist for the faculty. How would you go about getting him? 
A. We would get him on the open market. It wouldn't be a Jesuit. 

This is the Jesuits you are speaking of? 

Q. Do you have faculty members who are not J esuits? A. Oh, 
yes. We have about 180 lay people. We operate, as I believe is indi- 
cated here, six or seven different schools: School of Law, School of 
Dentistry, Business Administration--and these 42 J sults couldn't 
possibly function in all of that. ! 

Q. Now you mentioned a member of the Jesuit order studying 
in Europe. Who would send these priests to Europe to study? A. Well, 
the United States Government is sending one from Loyola. 

Q. Who in the Jesuit Order would make the decision that he go 
to Europe to study? A. I suppose I would propose it, for whatever 
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reasons, and I would ask the Provincial what he thought about it, and 


| 406] 
if he had no objections, the man would be disassociated from Loyola 
for that year. 

Q. So you have, toa certain extent, then, control over the 
coming and going of the members in the Jesuit Order? A. Yes, indeed. 

Q. But they could be assigned elsewhere? A. Not without suf- 
ficient reason. 

Q. After designation by the Provincial? A. And the recom- 
mendation by myself and my own board. For example, if a man's 
health is poor and he couldn't live in New Orleans--most of them like 
to live in New Orleans, but supposing he needed to go to the West--we 
would ask that he be sent out West somewhere. 

Q. I don't want to go into this too minutely, but assume, for a 
purely hypothetical case, the University of San Francisco, let's say, 
has the need of a physicist, and it happens at that time there is at 
Loyola perhaps a young physicist who would be more useful perhaps _ 
as professor at San Francisco. Would there be any way that the San 
Francisco director or president could get the-- A. No, we wouldn't 
listen to him. If we had a good physicist, and even though they needed 
him, we would be able to show that we needed him more. 

Q. But he could go through channels to his Provincial superior, 
who could contact the Provincial superior-- / 


*1407] 

A. And then they would ask me, and I would say no. 

Q. You think you have the decision? A. Oh, yes. 

Q. Who is presently the Treasurer of Loyola University? 
A. Aloysius Goodspeed. 

Q. Have you, yourself, ever had any business experience? 
A. Well, I think running a university is considerable experience. 

e 
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Q. Have you ever had any business experience, other than 
running a university? A. Well, after high school, yes, I worked in 
| an accounting department. | 
Q. Is that the extent of your business experience? A. That is 
correct, sir. 

Q. Are you acquainted with the experience that the Reverend 
as ts has had? A. I believe we have his biography there. 

Mr. Segal: It is in the paper-covered volume. 


. Mr. Bass: Page 66, yes. 
By Mr. Bass: 
a Q. Do you know whether he has had any business experience, 


other than that mentioned in this biography listed on pages 66 and 78? 
A. I believe that his business experience must be __ 


| 408] 
stated here. I believe that is the extent of his business experience, as 
stated. 
Mr. Bass: I have no further questions. 
The Presiding Officer: We will now adjourn until 2:00 serine. 
(Whereupon, at 12:30 p.m., the hearing recessed, to reconvene 
at 2:00 p.m., the same day. ) | 


[409] 
AFTERNOON SESSION | 
The Presiding Officer: Let the hearing come to order. 
Father Donnelly, will you take the stand, please. 
Whereupon, ! 
W. PATRICK DONNELLY, S.J. 

resumed the stand and testified further as follows: | 

The Presiding Officer: Mr. Bass, had you completed your 
cross examination? ) ! t2 

Mr. Bass: No. I would like to ask a few questions. 
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CROSS EXAMINATION (Cont'd. ) 

By Mr. Bass: 

Q. Father Donnelly, I believe you testified this morning that 
transfers of Jesuit personnel between the educational institutions and . 
religious communities would be by order of the Provincial Superior? 
A. That is correct. 

Q. Within each province? A. Yes. ‘ 

Q. How about outside of the province? A. That would still be, 
but it isn't generally done. 

Q. From what sources does Loyola derive its funds? A. From 


Litre 








tuition fees, a certain amount of endowment, some gifts. From the ‘ 
radio station. 

Q. Does the Society of Jesus contribute any money to the sup- 
port of Loyola? 





|410] 
_A. No. 

Q. Does Loyola ever contribute anything to the Society of J esus 
--funds, that is? A. No, we don't. We may make contribution for the 
education of the younger men coming up. 

Q. Would that be within the province of New Orleans? A. That 
is correct. | 

Q. Assuming that the Society of Jesus decided to start a new 
educational institution somewhere, let's say a high school; where would 
the money come for that? A. It would have to come entirely from the 
local community. They would get out and raise funds and find friends. 
It would be entirely within the option of that community. 

Q. In other words, the Society of Jesus itself would put up no 
funds? A. No. 

Mr. Bass: That is all I have. 

The Presiding Officer: Mr. Dempsey? 

Mr. Dempsey. I have one or two questions. If Mr. Woods has 
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some more cross examination, I would wait. ! 

Mr. Woods: I do have some further questions. : 

The Presiding Officer; All right, Mr. Woods, eropose you ask 
those questions, and then Mr. Dempsey. 

FURTHER CROSS EXAMINATION 
By Mr. Woods: 


[411] 
Q. During your examination by Mr. Bass, I understand all de- 


cisions were made by the Board of Directors itself of Loyola Univer- 
sity; is that right? A. That is right. 

Q. Let me ask you a few questions along that line. 

What would be the situation if a very substantial amount of 
money were to be spent by Loyola University; would you have to get 
any approval for that expenditure from the Superior General? 

A. According to canon law, unless there is, --and this is true not only 
of Loyola University, but of any Catholic religious group, they must 
get the permission, I suppose it is a congretation--not the Society of 
Jesus, but an organization of the Roman Catholic Church. 

Q. You do have established lines of communication or channels 
of authority from the head of the religious community to the Provincial 
of the New Orleans Province and to the Superior General, do you not? 
A, Of religious authority, yes. 

Q. Also material authority? A. But not of running the univer- 
sity. We are a legally autonomous corporation. 

Q. If the Superior General of the Province does not like some 
of the decisions made in the running of the university, is it within their 
power to transfer the individual re- 


[412] 
sponsible? A. He might say "We don't think it is a wise | decision", and 
we would say we think it is or we would not have made it. 
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Q. And if he finally disagrees with you and thinks your judg- 
‘ment is bad, he could transfer you out of the position of director or 
officer of Loyola University? A. For a bad situation, and for example, 
in financial-- 

Q. He has the power to do that? A. Not without cause. 

Q@. Assuming he had cause, then could he do it? A. It would 
depend on the cause. 

Q. Organizationally, does he have the authority to transfer you 
because of a bad decision damaging to the university--in his opinion? 





A. Iwould say he may disagree with a lot of things, and he would not 


have the right to transfer me without cause. If the cause were suffi- * 
cient, my health, for example, he would transfer. 


Q. Is there any written expression of the policies of the order 
which would indicate the procedure to be followed in the event of trans- 


fer for cause or transfer for other reasons? A. Would you repeat the 


question ? 
Mr. Woods: Read the question. 
(Question read. ) 


[413] 

The Witness: I know of none. 

By Mr. Woods: | ; 

Q. As head of a religious community, if there was one, you 
would probably know of it, would you not, Father Donnelly? A, I sup- 
pose so, yes. 

Q. How do you become aware of what these procedures and 
policies of transfer for cause are? A. I would have to know what the 
cause is. I have not run into such a situation. That is why I was ask- 
ing you, for instance. 

Q. You were also asked on examination by Mr. Bass a ques- wl 
tion on the tenure of office which a member of the order might have as 
President of one of the order's institutions, and I believe you referred 
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to the situation in San Francisco, where someone had been President 
of San Francisco University for 14 years, and to Father Shields, who 
had been the President of Loyola for seven years; is that correct? 

. A. Yes. : 

Q. As a matter of routine practice, is it not a fact that canon 
law provides that the head of a religious community or congregation 
may hold only two consecutive three-year terms in such position? 

A. That.is a general procedure, and with most religious groups. But 
vo as you see from actual practice, for any sufficient } 


‘ 1414] 
reason, that can be foregone. 

Q. But that is the general provision of canon law? A. That 
is correct. | 

Q. And it is applicable to the Society of J esus? A. Not 
strictly, sir. As you see, from the instances I have given you, I, for 
example, have not been told that my term of office is for any particular 
length of time. : 

| Q. Would you say it is a guiding principle, subject to excep- 

tions? A. That would be correct. ! 

Q. As a matter of fact, with reference to San Francisco Uni- 
» *< versity, the individual who continued as President of the university for 





14 years did not continue for 14 years as head of the religious com- 
munity, didhe? A. Iam not familiar with that, but I take it that per- 
haps he didn't. 

Q. Asa matter of fact, Father Shields in New Orleans was 
not head of the religious community for more than six years, was he? 
A. He was, the whole time he was there. 

Mr. Bass: If I may interrupt, how could the man + in San Fran- 
cisco be President for 14 years and not be head of the religious com- 
munity? | 

The Witness: Well, precisely as I indicated, on the religious 
4 | 
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z community, there is a distinction between the religious 


[415] 
community and the university corporation, and in some institutions, as 
in Fordham, they have--I said in our instance, I am both the Rector 
and the President, but in some institutions they have a Rector who is 
head of the religious community, and living in that same community, 
the head of the university. 
By Mr. Woods: 
Q. Incidently, is the stock of Loyola University, the corpora- 
tion, actually issued in stock certificates? A. Itis. We have no stock. 


|416] 
|Q.] A little while ago in answer to some of Mr. Bass" ques- 
tions, I understand you to say Loyola sent no fund to the Society of 
Jesus. 
It made some contributions in the form of free education to de- 
serving students. A. Education of students being trained for the 
Society of Jesus, yes. 


# 


Q. I will ask you if any of the members of the Society of J esus 
in New Orleans receive any compensation for services performed for 
Loyola University? A. From the University? 

Q. Yes. A. No. 

Q. Do they receive any compensation for services performed 

for WWL? A. No. . 

Q. Are the accounts of WWL kept in a consolidated fashion 
with the accounts of Loyola University or do you have separate sets of 
books? A. Separate. It is entirely separate. 

Q. In reporting on your own duties and functions as head of the 
religious community, as President of Loyola University, and as presi- 
dent, I assume of WWL which is owned by Loyola University, you make 

- regular reports to the Provincial? a 
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A. No, I do not. 

Q. Do you make any reports? A. If I should meet him, he 
himself is a native of New Orleans, and I may meet him at some reli- 
gious function and he would say "How are things going at the Univer- 
sity, "--''Going right along, this week we are going to play such and 
such a basketball game. I hope you come over." 

Q. Do you make any written reports, as often as once a year, 
Provincial or the Superior General regarding the activity of the Univer- 
sity, or the radio station or religious community? A. Not to the Pro- 
vincial. To the Superior General about twice a year. I write the Gene- 
ral a letter saying how we are getting along. 


Q. Under your supervision do any of the ae a of Loyola 


University submit bi- yearly or otherwise accounting reports to the 
Superior General? A. Bi-yearly accounting reports? | 

Q. Or any period within a year. WhatIam trying to get at is 
are periodic accounting reports submitted to the Superior General? 
A. I believe approximately every three years that the Treasurer would 
give a final report. : 

Q. Fundamentally the Society of Jesus is inown, and if Iam 
not using the words correctly, say so, asa 


|418] 

teaching order? A. No. I suppose fundamentally ae would say it is 
a missionary order. | 

I mean we have more people on the missions than I suppose any 
other religious group, but it is both missionary work, and teaching work. 

Q. So the channels of communication of your mission are more 
to the order, are they not? A. The channels of communication? 

Q. Yes. 

Various media of communication.. A. I don't sdiee I under- 
stand what you mean. ! 
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Q. Is it a tenet of your order to try to use all of the various 
media of communication, in order to promulgate the Catholic doctrine, 
that is magazines, radio, newspapers? A. It is not a tenet of our 
order, no. 

Q. Is that one of the purposes or objectives of your order? 
A. One of the objectives of our order is the salvation of our own and 
other souls, and therefore we preach, we teach, and that is why we 
are in education. 

Q. In addition to the 28 or 29 universities and the 30-odd high 


schools operated by the Society of Jesus in the United States, does the 


Society also cause to be 


| 419] 
published any weekly magazines or other publications? A. Not the 


Society of Jesus. I believe that there is a religious community in 


New York made up of members of the Society of Jesus who publish 


magazines, a weekly magazine called America. 


Q. Do the various universities, or at least some of them also 
sponsor publications of different types? A. I believe that is true, ’ 
but I am not conversant with a lot of them, sir. , 

Q. Does Loyola? A. They are free to do so. | 

Q. Does Loyola? A. We publish, I believe, a law journal, ’ 

a college newspaper, a year book, and then the publications of the vari- 


ous catalogues. 


Q. Are you familiar with a magazine called Social Order? 


A. Ihave read the magazine, yes. 


Q. Is that also a publication of the New York Community? 


A. No. I believe that that comes out of St. Louis or somewhere in 


the Midwest. 
Social Order--I don't know that that is the name of it. 
By Mr. Bass: 

But it is published by a Jesuit community, . 
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|420] 
you believe at St. Louis? A. Yes. 

By Mr. Woods: | 

Q. I believe St. Louis University also publishes a university 
called Modern Schoolman. A. I believe so. And also ‘ historical 
publication called historical Bulletin. : 

Q. I don't want to give Mr. Segal the impression that we are 
trying to repeat everything in the St. Louis record, but I want to call 
to your attention one matter referred to in the St. Louis record at 
page 1163, during the examination of Father Reinert. : 

Q. Do you know Father Reinert? A. Ido. 

Q. To your knowledge as a member of the Society of Jesus, 
is there any difference between the manner in which St. Louis Univer- 
sity is operated and the manner in which Loyola is operated, organi- 
zationally? A. I really don't know enough about St. Louis University 
to say. | 

I really have not that familiarity. 

Q. You do know there is a religious community in St. Louis? 
A. Yes. 

Q. You do know thereis a non-profit ‘annie 


[421] 
composed of that religious community or some ween of it? A. Yes. 
Q. Which run St. Louis University? A. Yes. : 
Q. Is that correct? A. That is correct. : 
Q. Are you familiar with, or do you know a publication entitled 
“The History of Jesuits"--"The Jesuits in History," published August 
1951 by America Press? | 


|422] 
A. Ihave not read such a book. 
Q. Do you know Father Harney? A. No, I do not. 
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Q. According to this book, at page 454-- A. Do you have the 


book? 

Q. No, I have an official transcript of the FCC which proposes 
to quote the book. 

Mr. Segal: That someone reading from Father Harney's book-- 


it was an exhibit attached to the application and repudiated at the time 


of the hearing. 

Mr. Woods: Yes. I would be glad to get the book from the 
Library of Congress. 

By Mr. Woods: 

Q. I show you page 1163 of the transcript in the St. Louis Uni- 


versity case. At the bottom of the page, "Question", reading from the 


Jesuits in History, by Father Harney. "The Fathers have made good 
use of the radio for the spreading of Catholic truth and Catholic social 
doctrines whenever the opportunity has been offered; especially is this 
the case in the United States, where St. Louis University and Loyola 


University of New Orleans operate their own radio stations, and over 


them, as well as other stations, capable instructors conduct with 


a 
~ 


great success their Catholic truth." 


My question is this: Did you answer whether you knew Father > 
Harney? 


|423] 
A. I answered I did not know him. = 
Q. Do you know him to this extent, as an acknowledged scholar 


in the field of the Jesuits? A. I must say that I do not know him as a 


scholar. 

Q. With reference to the quotation just given, is it one of the 
objectives of the Society of Jesus to use its radio stations as a means 
of spreading the Catholic social doctrines? A. I would say no. I 
mean--Father Harney says that, but I don't know who told Father Har- 
ney that, or who audited--you can judge from our own record of 
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operation whether it is used for such a purpose. That is a public rec- 
ord, and I think you will find it is not used generally for such a purpose. 
Q. After reading that quotation, when Father Reinert was asked 
that in the St. Louis case, "Would you be in agreement with Father 
Harney's statement in that respect, Father", Father Reinert replied: 
"Frankly, I think he gives us a little more credit than we actually de- 
serve. Substantially it is true, we have our programs, as we dis- Lo 
cussed yesterday, which are definitely Catholic programs, in which 
Catholic doctrine is explained and taught." A. Well, that is Father 
Reinert. | 
Q. You don't believe any part of that answer would be applic- 
able to what you do at Loyola University at WWL? ) 


[424] 

A. Asa policy, I believe not. 

Q. As President of Loyola University, are you finally respon- 
sible for the personnel at the station? A. Iam. 

Q. On advice and consultation of the Board of Directors » you 
are also responsible in a general sense for the programming of the 
station? A. That is correct. | 

Q. In the direct case of James A. Noe and Company, Volume 
II, which would be Noe Exhibit F, certain testimony is reproduced of 
the Reverend Walter Dall Rangtry. Do you knowa Protestant Presby- 
terian Minister in New Orleans named Walter Dale Langtry? A. I 
have near of him. I don't believe I have met him personally. 

Q. Do you know, or ‘were you made aware as President of the 
University, of any letter written by the Protestant Church to the Fede- 
ral Communications Commission in 1953, with respect to the policy of 
Loyola with respect to religious programs and erteetant churchmen? 
A. I believe I was. 

Q. In that letter complaint was made « as to discrimination to 
Protestant Churchmen. A. I believe he did make a complaint. It was 
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the first I knew of it. 


[425] 

Q. Had you, up to the time that complaint was made, run any 
regular programming featuring any regular rotating programs of the 
Protestant Church, as well as Catholic priests? A. Locally we had 
the Church of the Air, which is a rotating panel. 

Q. That is prior to August 25, 1953? A. Yes. We have had 
that six or seven years. 

Q. Asa result of this--the Church of the Air is a CBS program? 
A. Yes. 

Q. That is a network program? A. Yes. 

Q. Has the management of WWL, prior to August 25, 1953, 
originated locally a live New Orleans presentation, without network 
connection, which has featured Protestant Ministers of the Society of 
New Orleans? A. Of course, I did not come there until March of 
1952. 

Q. During the period you have been President, from March '52 
to August '53? A. I don't believe so. : 

Q. Then, Father Donnelly, did you have a specific policy as to 


that particular matter? A. No. When the matter came to my cognition 
through . 


|426] 

Mr. Hoerner, I asked Mr. Hoerner why didn't he give them tne: He, 

Hoerner said that he had assured them, when he made up the fall time, 

that he was hoping to give them time, and I believe he told me that that 

was what he had told the Reverend Mr. Langtry, when Mr. Langtry 
made his request. And I believe when he did do his fall programming, 
they were included, 

Q. The fact is from March, 1952, when you sii President, 
down to the time of this complaint, and shortly afterwards, in the fall 
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of 1953, there were no Protestant Ministers in New Orleans on local 
live, New Orleans, originated programs? A. There were 11 radio 
stations in New Orleans. They were on certain of those. 

Q. Iam only talking on one of them, WWL. A. Iam only in- 
dicating that is probably why they did not come to us. I don't know. 


[427] | 

Q. It is not your testimony they did not come to you and ask for 
the opportunity? A. I only say that is probably why they did not come . 
to us, because there are other stations in town. | 

To my knowledge, that was the first instance that came to my 
knowledge, and that was the action. 

Q. Incident to the complaint to Hoerner? A. Yes. 

Q. You don't know whether they attempted to get Mr. Hoerner 
to give them time prior to that time? A. No. 3 

Q. In connection with the earlier question whether or not it is 
an objective of the Society of Jesus to use the radio stations as a media 
of propagation of Catholic doctrine, I will ask you this question: Does 
Loyola University operate any other commercial business? A. Loyola 
University? | 
Q. Yes. Than WWL? A. None that I know of. | 

Q. It owns real estate? A. Some real estate, yes. 

Q. But WWL is the only commercial business that you know of 
that Loyola University operates? A. That is correct. } 


Q. Can you tell us why this media of communication 


|428] 
was selected as a basis for development? A. Well, that ie back, 
you might say, in to history. | 
We got in to the radio station, the first time we broadcast was 
March, 1932, and it grew out of an experiment in the physics laboratory. 
That was in the very infancy of radio, and the University operated 
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it, I suppose, at a final loss for a considerable number of years. 

Of course radio in those days was not commercial, nor were we. 
But as radio grew and became commercial, we grew with it and became 
commercial with it. So that is how they got into the radio field in the 
first place. 

Q. How are the funds obtained to finance the Solicitor General's 
office at home? A. I really don't know. 

Q. How are the funds obtained to finance the provincial office 
in New Orleans? A. I think the Provincial's office is a corporation 
also, and that he has some investments for the education of men on the 
way up. 

Q. Is there any contribution to your knowledge made by the 
religious community of which you are the head for the Province, to the 
Superior General in Rome? A. No. We make no contribution. 


1429] 

Q. And you have no knowledge how he finances his own openings? 
A. I really do not know. ; 

Q. Are no dues or contributions made by New Orleans? A. We 
have no money to give. 

Q. You don't know whether it is sustained by its voluntary con- 
tributions or some of the proceeds from some of these corporations? 
A. Ionly know it is not sustained by any contribution from Loyola 
University. 

Now, Iam not associated with any other enterprise 


| 430} 

Q. With respect to the guiding principles of Loyola University 
and the order, I understood you to say earlier the different universities 
in which members of the Society were prominent had, so to speak, in- 
dividual autonomy in the selection of curricula, et cetera?..A. That is 
correct. eS, 
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‘ | Q. Isn't there any document in existence, rather ancient in 
origin, but somewhat recently amended, and added to, called--and 
* pardon my Latin--the Ratio Studiorum? A. Ratio Studiorum. 
‘ Q. Will you spell that? A. R-a-t-i-o §-t-u-d-i-o-r-u-m. 


Q. You show familiarity. What is it? A. Educationally, that 
is quite a famous document. i 
Q. Yes? A. It was gotten up, I suppose, in the 16th Century, 
a and it was an educational theory as to the best way of imparting knowl- 
edge to a student. It was based on the psychology of giving him a pre- 
| view of what you were going to translate the next day, giving him a 
little idea, encouraging him with rewards and premiums for success 





in a particular subject, and that is famous in educational circles gener- 
Q. But particularly in Jesuit schools, isn't that document con- 

oe | sidered to be a set of guiding principles for the teaching of pupils in 

: the colleges? 


‘s [431] 
! A. Only so far as you think it would be good and | deatvabie. ws 
you would any other educational theory. : 
Q. Has it been brought up to date from time to time? A. I 
& don't know whether it has been brought up to date. It is frequently dis- 
- | cussed for what it is worth, but among people generally. I mean not 
just ourselves, but people generally. ! 
Q. Has there been any formal or approved public revision of 
it? A. I would not say, that I know of. There may have been. 
Q. Is that Ratio Studiorum a document which has the approval 
” of the Superior General of the order? A. I believe not only his approval, 
A but educators generally. I mean, it is only good as far as it stands up 
in practice. 


Q. Did it originate with the order of the Society of Jesus? > 


a A. It originated from a number of Jesuits experimenting in the oo of 
en at RE wv — oe a ee. 
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| education as to the best methods of procedures for imparting knowl- 
edge, and it was tried out by different schools, and their suggestions 
and criticisms were incorporated in it and that was sort of silted down 
_to try to get the very best educational procedure. 
Q. Is it canon law to which we have been referring from 


[432] 
time to time in this examination, as you understand it, the canon law 
of the Catholic Church? A. That is correct. 

Q. Is there any separate group of rules or regulations or law 
applicable or developed by and for the Society of Jesus as such? 

A. Well, through, of course, centuries, they certainly have developed 
their own particular educational idea, insistence on doing the end to 
which they were originated, such as the salvation of souls, through 
preaching, missionary work, or educational endeavors, and certain 
things. 

Q. Are those rules and regulations something that you could 
call a code of laws in the printed sense, or are they simply the accu-._ 
mulation of precedents of the order, historically? A. I believe you 
could say in the printed sense. 

Q. In other words, there is some place where we could go ani 
look at them, if need be, or are they only for the ordained and admit- 
ted members of the Society of Jesus? A. No, I believe you could find 
them in a public library. I mean this is not a secret organization. 

Q. Are they in Latin? A. I suppose they are written in Latin, 
yes. . 

Q. Do you know of any translations? A. I have seen transla- 
tions. 


| 433] 
Q. In the event of any conflict between a provision of that code 
or canons of the Society, and the canon law of the Catholic’Church, which 
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- 611 
> would govern a member, a Jesuit? A. The Catholic Church. We are 
a religious order of priests, in the Catholic Church. i 

Q. One more reference to the St. Louis Case. | I note there 
that apparently on Exhibit 4 of the application of St. Louis University, 
bearing the FCC date-mark of June 24, 1952, the statement was made, 
and I quote from page 1135 of the transcript of August 23, 1954, Doc- 
P ket No. 8809, et al: } 
e | "St. Louis University is owned, controlled and directed by the 
Society of Jesus, an Order of Priests of the Roman Catholic Church 
(Commonly referred to as Jesuits)." ! 

Would you say that is a correct statement of Loyola University? 
A. No, I would say it is an incorrect statement of Loyola University. 

Q. From your knowledge of St. Louis University, would you 
say that is a correct statement of St. Louis University, or do you 
” know? A. I can't speak for St. Louis University, but didn't he start 

to explain it? 


Q. Yes. You are quite free to read it. 


: Mr. Bass: Who is making the statement for the record? 
" [434] : 
— Mr. Woods: I believe it was Father Reinert. ' 
3 Mr. Segal: It was quite some time after I repudiated it. 7 
> Mr. Woods: Father Reinert is, I understand, President of St. 


Louis, comparable to this gentleman. 

The Presiding Officer: I am not clear whether this is an exhi- 
bit in the St. Louis hearing, or an exhibit attached to the application 
which was one of those involved in the St. Louis proceeding, to which 
ie you referred, : 

Mr. Woods: As I understand it, Your Honor, it is an exhibit 
attached to the application, and as Mr. Segal said, repudiated at the 
time of the hearing and not a part of the direct case. : 


Is that correct? |. 
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Mr. Segal: Yes. 

The Presiding Officer: I just want to have the record clear. I 
think we have enough about St. Louis University, without it being in- 
correctly identified. 

By Mr. Woods: 

Q. Now, I note in Volume I of the direct case of Loyola Uni- 
versity, page 2, testimony of Father Shields, the statement by Father 
Shields that the authority--it is the last line, line 27--do you have it, 
sir? A. Yes. 

Q. A statement by Father Shields: "The authority I 


1435] 
exercised was that of the owner of WWL, Loyola University, since I 
acted in the name of Loyola University, the owners and operators of 
the station." 
Do you consider your authority today, as President of Loyola 
University, is the same as Father Shields considered his to be, as in- 
dicated in that statement? A. Well, he was Faculty Director. Iam. : 
not the Faculty Director. I have named a Faculty Director, so Father 
Shields was both President of the University and Faculty Director of 
the radio station, which was a department of the University, but Iam 
not both. I have delegated the Director of the radio station to another 
Father, so it is not exactly identical. 
Q. Under the by-laws or articles of incorporation of Loyola 
University, is it possible for anyone not a member of the Society af 
Jesus to own any of the unissued stock? A. There is no stock issued. 
Q. Is it possible for anyone other than a member of the Society i 
of Jesus to be on the Board of Directors of Loyola University Corpora- 
tion? A. No, it is not, by our charter. We have a lay advisory board, 
of course. 
Q. Do you now have on your staff at WWL, to your. knowledge, 
any person connected with the formulation of policy ord he.annour 


-_ 
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of news or news commentary, who is a member 


[436] 
of the Negro race? A. We do not. 

Mr. Woods: No further questions. 

Thank you, Father. 

Mr. Bass: I have a few questions occasioned by Mr. Woods‘ 
questions. ! 

The Presiding Officer: Would you do so, because we are not 
going to continue this round-robin of everybody opening a new avenue. 
Proceed, Mr. Bass. 

By Mr. Bass: | 

Q. Ibelieve you testified under the provisions of canon law, 
you, as President of Loyola University, ask permission of the Provin- 
cial General, and the Superior General, to make expenditures? A. I 
believe, and perhaps let me clarify that, that according to canon law, 
which is the Church law of the Catholic Church, and, of course, we 
come under its provisions generally, that any religious group that is 
spending a considerable amount of money must get clearance. 

The purpose of that is so that they don't bring religion into dis- 
repute by getting themselves into debt that they can not liquidate. 

) Q. What is a considerable amount of money? A. I don't know. 
That is a question. I would say fifty or one hundred thousand dollars, 


7 [437] 
Q. You wouldn't s say five or ten thousand doliars, though? 
A. I doubt that much. 
Q. Who is this clearance with? A. It is age with the Con- 
gregation of Religious. | 
Q. Whom specifically would you approach? A. We would ask 
our Provincial to clear it for us. 
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General once or twice a year, and once every three years accounting 
reports are made. What is done by the Superior General's office? Do 
you receive a reply? A. If we receivea reply, it is very brief to the 
extent that ‘We hope you continue the good work." It is a very general 
reply. 
Q. Does he make any specific suggestions how you should 
change your method of operation? A. No. 
Q. We were talking also about transfers and dismissals. I 
wonder if you can tell us about the cause of your transfer from Spring- 
dale College to Loyola? A. I must say I really don't know. I mean, 
‘I was not consulted. 
Q. It was the idea of the Provincial Superior? A. Yes. 
Q. Do you know what religious programs WWL currently 


|438] 
carries? A. I believe that on Sunday, most of them are on Sunday, 
| they have the Mass of the Holy Name from ten to eleven, they have the 
Christopher program, the Ave Maria program and the Church of the 
Air. 
Q. Do you recall any other religious program on WWL? 
A. Each morning a 15-minute program. I forget what that is called. 
Q. As to the four which are heard on a Sunday, would it be | 
correct to state-- A. And then the Ministerial Half Hour. 
Q. That is the one with which Dr. Langtry was concerned? 
A. Yes. ; 
Q. It would be correct to say you have three Catholic programs; 
namely, the Mass of The Holy Name, the Ave Maria Program and The 
_Christopher Program, and the Protestant program, the Ministerial 
Program? A. And the Church of the Air. 
Q. A network program? A. Yes. 
Q. And your 15-minute daily program, is that Catholic or 
: Protestant? ‘ Sh It is given by one of the Fathers at the Dniversity, but 
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I suppose it is of a general religious type. : 
Q. Just one more question. St. Louis University has a 


[439] : 
radio station; is that correct? A. Yes. | 

Mr. Bass: That is all I have. 

Mr. Dempsey: If the Examiner please, I have ust a few ques- 
tions by way of clarification. 

The Presiding Officer: Very well. : 

By Mr. Dempsey: | 

Q. You have referred to the New Orleans Province several 
times. I wonder if you would state for the record just what the geo- 
graphical extent of that province is? A. It runs from the Carolinas 
to New Mexico. | 

Q. And all the way south, as far as the country goes? A. Itis 
all south, south to Oklahoma. Arizona is not in our province, but gener- 
ally along the Gulf Coast and along to Texas and New Mexico. 

Q. From the standpoint of this question of tenure, is it reason- 
ably accurate to say that canon law prescribes the term of the Superior 
of a religious community to be three years, and limits the renewal of 
tenure to one consecutive term, except under extraordinary circumstan- 
ces? A. I would say that that is not generally applicable tous. I have 
not read the canon law recently. | 

Q. You are not familiar with canon law? A. I a familiar 
enough with canon law, but I have not read the exact words. 


| 440] | 
Q. I understood you to testify, as an order subject to the laws 
of the Catholic Church, you did follow canon law? A. That is right. 
Q. And Iwas asking you whether or not the canon law did not 
have that provision? A. I believe it has, if not exactly that, something 
very eimilay, .to that. a: 
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Q. Then insofar as canon law restrictions apply to your tenure, 
and insofar.as your position as President of the corporation turns on 
you being Rector of the community, you have, to all intents and pur- 

poses, a six-year term, maximum, unless extraordinary circumstan- 
| ces occur? A. No. Unless sufficient circumstances warrant for us to 
continue on. Just as any religious reason is sufficient for them sepa- 
rating or making one a Religious Superior and the other a President of 
‘the University, separating the two jobs. 

Q. As I understand your testimony on that, certain university 
corporations that are owned or operated, by whatever term you want to 
‘designate it, or run by the Jesuits, have seen fit to make charter 
changes, to divorce the ex officio character of the President of the 
University and the Rector of the community? A. That is right. 


1441] 

Q. But that has not been found necessary or Bit as far 
as Loyola is concerned? A. Not yet. 
| Q. Do you have sucha plan? A. I don't know that there is such. 

Q. In connection with the transfer of members of the Society 
from one community to another, you have stated that such transfers 
cannot be made by the Provincial without good cause. Is it require- 
ment of good cause a moral obligation only of the Provincial, or is it 
necessary that he have good cause in the legal sense of proving it or 
stating it before some tribunal? A. Well, it would depend on the 
cause. He may have to state it before a tribunal, but ordinarily it is 
moral reasoning. 

Q. Ordinarily his decision is not questioned? A. That is 
right. 

Q. If questioned by a member who objected to a move, how 
would he try out his case against the Provincial? A. Well, if it were 
a serious matter, it.would go ultimately to the Congregation of Reli- 
gious, which an outside Jesuit group altogether. & pe 
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Q. Is it not true, to make a serious matter, the Provincial 
would have to make a serious charge, but if he made no charge and 
simply gave a direction, the oath of ! 


[442] : 

obedience would simply require making the direction? A. There would 

not be any difficulty in removing him. : 
Q. Father, I assume you may not be able to do it now, but 

would it be possible to furnish for the record a list of officers and 

directors of Loyola who are officers and directors in 1948 and when 

you testified you first brought in the television application, and today, 


showing the changes in those positions down to the present day? 
| 





A. Let me see. | 

Q. Iam not suggesting you go through it now. If you have the 
information on your finger-tips, I would be glad to have it now. 

A. They are listed in the application. : 

Q. I think the record reflects who they are today. 

Mr. Bass: Does it not include 1948? 

Mr. Dempsey: This is not in this record. 

Mr. Segal: Read the 1948 list. 

Mr. Dempsey: There may have been changes between the two 
and that is why I suggest the simplest way to handle it is to get a list. 

Mr. Segal: I can read them in. 

Mr. Dempsey: I would like not only the names of the officers 
and men who were officers and directors in '48, and those who are 
officers and directors today, but would like also the men in the mean- 
time who-have held the position 


[443] 
of officers and directors. 
Mr. Segal: At least we can give this list to Father Donnelly 


“80: oe 


and have. him explain where those men are now. Les, 
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; The Presiding Officer: He can read those names for the record, 
Z | and any other material necessary to show changes that is not reflected 

3 by this list and the present list can be submitted. 





Mr. Dempsey: That is right. And Iam not concerned where 





they are now, but who were officers and directors. si 
The Witness: Reverend T. F. Shields. Reverend A. W. Cran- : 
dall. Reverend Thomas Carey. Reverend Theodore Ray. Reverend . 
W. D. O'Leary. a 
By Mr. Dempsey: ’ 
Q. Iam asking,Father, if there are any men not listed in the - 
list you just read, or shown in your application as of now, as being i 
officers or directors in the interim, that you supply those mmes. . 
A. All right. | ' 
Mr. Dempsey: I have no further questions. I would like to sug- e 
gest, Mr. Examiner, that the record reflect the parties referred to, « 


and you take official notice of the charter of Loyola. There has been } 
testimony on the effective charter provisions. I have no disagreement 

with the Father's interpretation of the charter, but since it is a legal | ° 
document, I think it is more appropriate to have it speak for itself in 





[444] « 
any effect it may have on the matters that have been raised and dis- 
cussed, ™ 
| Mr. Segal: I have no objection to that. I have some redirect. 
The Presiding Officer: Yes. I thought I would dispose of this 


question, because I think it has been identified and I know where to 
find it. It is attached to-- 
Mr. Dempsey: It is Exhibit A of the June 13 amendment to the J 
application, filed in 1952, by Loyola. 
The Presiding Officer: In this docket? 
Mr. Dempsey: Yes, it is in the docket file. 
The Byesiding Officer: That is right. Very Wau, Official 
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notice will be taken of the document. 

Mr. Segal, will you proceed. 

REDIRECT EXAMINATION 

By Mr. Segal: 

Q. Is Father Shields still on the Board of Directors? A. Yes. 
He is still on the Board of Directors. | 

Q. What happened to Father Ray? A. He died, : 

Q. Was he a Director at the time of his death? A. Yes, 

Q. Is Father O'Leary on the Board of Directors? A. Yes. 

Q. Father Crandall, who was Vice Pr esident at the time 


[445] 
the application was filed, is the same Father Crandall who is now the 
Provincial? A. That is correct. | 


Q. And he was at that time a Director of Koyola University? 
A. Yes. 7 
Q. Iam afraid I was confused about one of your answers in 


response to a question of Mr. Woods. Did you not testify or mean to 
testify that the religious community at New Orleans had applied for 
a television station? A. Not the religious community, | ‘The University, 
Loyola University. | 

Q. And if the record should indicate you said the religious com- 
munity, would it be the university that you meant? A. That is right. 

Q. The five-minute--the religious program that comes daily 
in the morning called Thought for the Day, you testified was 15 min- 
utes. Are you certain of that? A. It may be ten. : 

Mr, Dempsey: I think the question was "The 5-minute program 
that you testified was 15 minutes"-- | 

The Presiding Officer: Off the record. : 

(Discussion off the record. ) 

The Presiding Officer: On the record. 





620 
[446] 

By Mr. Segal: 

Q. The foundation for Life is the name of the Ministerial pro- 
gram? A. Yes. 

Q. Twelve to twelve-thirty? A. I believe so. 

Q. That is the Protestant program? A. Yes. 

Mr. Segal: That is all I have on redirect. 

Mr. Woods: I have no further examination of this witness. 

Mr. Bass: I have nothing further. 

The Presiding Officer: This witness is excused, and the only 
thing that is now pending that has been requested is that he check to 
gee if there are the names of any other officers and directors. 

Mr. Segal: That material can be prepared in my office. 

Mr. Dempsey: If Mr. Segal can supply, I don't want to put any 
‘burden on Father Donnelly. 

. Mr. Woods: I have requested a list of television station or 
radio stations owned or applied for by the Society of Jesus, and that 
list has not been supplied. 

Mr. Bass: I don't suppose the Society of Jesus has not applied 
for any of them? 

The Witness: No. 

The Presiding Officer: I think the record is quite 


[447] 


clear. The Society of Jesus, as far as this witness knows, has applied 
for none, Mr. Wood, so I fail to see how a list could be made up of 
something that does not exist. 

| Mr. Woods: Loyola University, controlled by the Society of 
Jesus, is the applicant and it is my attitude, made clear in various 


documents, that Loyola University, being owned by and part of the 
Society of Jesus, is no different from any subsidiary corporation, 
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The Presiding Officer: Certainly the legal qualifications of this 
applicant are not at issue. And unless and until I have evidence it can 
be shown there is a chain of control, I fail to follow you, Mr. Wood. 

I think I know what you want, but Iam bound by what is in this 
record. ! 
Mr. Woods: As I see the record now, the witness has testified 
no one can own a Share of stock or be part of Loyola University unless 
he is a member of the Society of Jesus. No one can be a director, or 
subject to appointment by the Provincial or the Superior General in 
Rome. Those facts, despite all of his other examination, add up to 
a showing of control of Loyola University by the Society of Jesus, in 
the same sense that the Commission, in the Paramount-Dumont Con- _ 
trol Case, held that Paramount's ownership of slic of thirty per- j 
cent of the stock of Dumont amounted to | 


[448] : 
negative control and therefore justified the Commission: ‘in applying 
the five-station rule to limit the two corporations to five stations. I 
contend that this control by Loyola University, the control of Loyola 
University by the Society of Jesus requires the Commission to limit 
the Society of Jesus, and Loyola University, together, from owning or 
operating or directly or indirectly controlling more than five television 
stations, with the recent amendment of the rule, effective October 22. 
And I say irrespective of that particular legal issue of control, there 
is also the comparative issue in this case of the production of mass 
media of communication, and consequently we are entitled to know in 
this regard, in this record, what other media of mass communication 
are directly or indirectly controlled by the parent of this subordinate 
corporation. 


| [449] | 
The Pres iding Officer: Mr. Segal, de you hace agything? 
ad, as = 





[449] fae 

Mr. Segal: That is very possible, but it is not stated fully 
enough to make quite clear what we are getting into. 

I do not want to discuss the paramount case. Or try to distin- 
guish it. It is a stock ownership case. This is a membership case 
without profit. But no person may be a member of the Board of Direc- 
tors of Loyola University, unless he be a Jesuit, and no person may 
be a Jesuit Priest unless he be a Catholic. 

Those two steps are identical steps. That is, if the require- 
ment is that the person be a Jesuit Priest in order to be on this board, 
and to be on this board is to control, it also takes in the question of 
control because the Jesuit Priest is in turn must be Catholics. 

It opens up a religious test. 

Now, there are stations licensed to the evangelical Lutheran 
Synod and the question is not raised that there be anything improper 
about requiring the members of the board of directors to be members of 
a particular group. 

There have been applications made with all types of classified, 
selected types of participants, but that does not lead to control. 

There has not been anything in this record yet established indi- 
cating that the Society of Jesus as such, 


| 450] 
as a society, exercises any control over the operations of this proposed 
television station. 

We have gone in to a lot of conversation about whether it con- 
trols the University or not, but when you try to piece the material to- 
gether you have no indication that the Provincial has ever exercised 
control over the operations of the station, or the Superior General 
or any other person. This corporation was formed by the members of 
‘the Order and is a membership corporation under the laws of Louisiana, 
and they are ina legal sense autonomous. 

Therejaté-many things about them that give them-a, common 
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interest with other Priests and other Jesuits and other Catholics, but 
that does not raise the question of control to the extent of invoking the 
application of the Commission rules. | 
The Presiding Officer: Mr. Bass, do you have any comment 
to make? : 

Mr. Bass: No, I don't believe Ido, your Honor. 

Mr. Woods: I would like to respond to one statement he nade, 
your Honor. 

To meet his argument head on and make my position entirely 
clear, I would certainly say as a matter of law and administered by 
this Commission it would be contrary to the policies and precedents of 
this Commission, and the act as amended, for any church, Lutheran, 
Catholic or any church, to i 

1451] | 
own or control directly or indirectly through one of its orders or mini- 
sters more than a private corporation such as CBS could own or control 


through subsidiary corporations, which are also separate legal identi- 
ties. ; 


Mr. Segal: We are not contending, are we, this would involve 
five stations, even if all your other contentions are correct? 

Mr. Woods: I don't know. Iam trying to get the information. 
I think the information is relevant for two reasons. If given, it would 
show whether the five station rule is operative. It would also be rele- 
vant on the comparative point of the distribution of mass media of 
communication, and that is a point of reliance of this applicant. 

Mr. Segal: I think I may repeat myself but I will do it very 
briefly. Since the record shows Loyola has no control over Springhill 
or St. Louis, nor do any have any interlocking control, nor do they 
have control over us, the question is not raised. | 

The Presiding Officer: Mr. Segal, is it within your power as 
counsel for Lggola University to obtain the information with respect to 


on So 
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radio stations which may be under or operated by other groups of the 
Society of Jesus, without any prejudice to the position you have taken. 
Mr. Segal: It is well within my power. I happen to represent 
St. Louis University, and I will say for the 


[452] 
Examiner's information at this point, St. Louis University owns sixty 
percent of the capital stock of a corporation called St. Louis Telecast, 
Inc., which is an applicant for a radio television station at St. Louis, 
and in connection with that application, the hearing is still in process 
and will be concluded shortly. 

I have been informed that Spring Hill Academy--is that correct? 
A. College. 

Mr. Segal: Spring Hill College, which is located contiguous to 
Mobile, Alabama, owned 15 percent of the stock of an applicant for 
television at Mobile. 

Diligent inquiry among my acquaintances in the Jesuit order 
fails to reveal any other applicant of that order that they know of. 

Mr. Bass: How about the radio situation? 

Mr. Segal: The situation on the station owned by WWL is all 
in the record. 

St. Louis University itself is the licensee of WLW, at St. Louis. 
And I believe the corporate applicant at Mobile for the Television sta- 
tion at Mobile to which I just made reference is the licensee-- A. I 
don't think so. _ 

Mr. Segal: I don't know, I would just have to make inquiry. 


1453] 
I could inquire about Spring Hill. 
That is the only thing I don’t know. 
The ee Officer: In order that the full facts will be before 
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reopen this record to get the information, if they, upon consideration 

in the initial situation think it is relevant, I think it would save time if 

you would furnish for the record those statements. : 

Mr. Segal: It will save a lot of time. If the Commission on 
consideration of this case, believes Mr. Wood is right, i will still 
have the information. : 

The Presiding Officer: That is my thought, without prejudicing 
your position or the position Mr. Woods is taking, it would save a lot 
of time. i 

Mr. Segal: I will send over to the Secretary's office and look 
up Spring Hill. 

Mr. Bass: I think Mr. Woods asked for something more than 
that. He asked for a list of all the radio and television stations. 

The Presiding Officer: That is the question I asked Mr. Segal. 

Mr. Segal: That is what we are talking about. : 

The Presiding Officer: And that would include the list of radio 
stations owned or operated by any group of Jesuits, any television 
station, if such there be, | 





|454] 

and also any and all applications in which they have all or a part inter- 
est. | 

Then we will have in the record the relevant material that the 
Commission or the court in the future can have before them when you 
argue this point, as you probably will argue again. : 

Now what else did you want to know, Mr. Woods? 

Mr. Woods: During the witness" testimony he also referred to 
some of the colleges operated by the Society of Jesuits, and to a few of 
the magazines published by different religious communities of the 


Society. 


I wonder if he could supply at the same time a list, not of the 
sq 
high schools. but of the colleges, and universities and’ a hes ‘mentioned 


's 1 cl 
is ev og . wn ee 
: PRY. ae ‘ 3 























[454] 
626 

twenty-eight or 29, I believe, together with where they are located 
and a list of the publications. 

The Presiding Officer: What is the relevancy of a university 
which has no connection with its radio or television, to this proceeding. 

You did not tie your request to those universities or colleges 
which might publish some sort of magazine, as you indicated. But you 
did not tie it to that. 

Mr. Woods: My request was communications and enterprises 
operated by the Society of Jesus. And it seems to me that magazines 
and universities are outlets of communication. 


The Presiding Officer: Well, if you can show mea 


1455] 
case where a Commission has construed a university to be a media of 
communication I will be glad to reconsider my position on that but I 
see no relevancy to a university as such. 

If you want to make your request to some publication of general 
distribution, that is something else. 

Mr. Woods: The witness gave us a partial list of universities 
which he said were controlled, as I understand him, by the Society of 
Jesus, at least in the sense they were known as Jesuit institutions. 

That is a partial list. That is already in the record. AllIam 
asking is a complete list. 

He said there were about 29 of them. He gave us about 13 
names. 7 

The Presiding Officer: Will you state for the record, so that 
I can follow you, the relevancy of a university such as--not a university 
in the sense of a publisher of some magazine or newspaper, but the 
relevancy of a university as such. 

Mr. Woods: Your Honor, I intend to argue from the facts, and 
whether my: argument is sound you will have to decide and the Commis- 
% ge ide, » pat Loyola University, the applicant.here, is 
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completely controlled by the Society of Jesus, that the Society of Jesus 
is a religious order which is dedicated to the propagation of 
[456] : 
the particular doctrine, that is the doctrine of the Cathotic church as 
interpreted by Jesuits. | 
That in propagating that doctrine, it owns and operated radio 
stations, applies for television stations and runs universities throughout 
the U. S., and that therefore the Commission, as sound public policy, 
should not permit that religious order to expand its ownership of televi- 
sion stations, but should confine it to these many other channels of 
communications it already owns. 


Essentially it is no different than many of the arguments made * 


about the Times-Picayune. We say the Times-Picayune has become 
the primary newspaper outlet in New Orleans and it is not in the public 
interest of New Orleans to permit it to acquire still another medium of 


| 
The Presiding Officer: I cannot follow you on your argument 


communication. 


with respect to Universities as such, and my request to Mr. Segal does 
not encompass that, unless you can show me greater relevancy than you 
have. i 

Mr. Woods: How about the publications? | 

The Presiding Officer: That is what I have been attempting to 
get your position on. i 

Whether or not you are divorcing all universities from those 
universities which make publications of some sort. 


|457] 7 
Mr. Woods: It is my understanding from the witness" testimony, 
if I make myself clear--I don't want to take up too much time on it, 
Your Honor--the witness has said there are certain magazines, some 


of which he named, which are published by corporations ‘composed 
sy Sy ; Net ie aS 
a, See 
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almost entirely by members of the Society of Jesus. He referred to 
"America", a nation-wide publication, with nation-wide circulation. 

I asked him about two other publications. I tried to restrict 
my request to periodicals, currently, or periodicals published, not 
individual books put out by a university. 

The Presiding Officer: You are now divorcing your request 
from university, as such, and going over in the publication field. 

Mr. Woods: That is right. 

The Presiding Officer: That is the distinction I have been try- 
ing to get and did not get from your statement. 

Mr. Segal, can you-- 
Mr. Segal: I don't know how to get it. Iam perfectly willing to 
try. 
The Presiding Officer: ; Will you make an effort and report back? 
Mr. Segal: I will see what I have to find out. 
As Father Donnelly has pointed out-- 
The Presiding Officer: We are not interested in school catalogs 
and things of that nature. That is something I will 


[458] 
not permit to get in under any guise. 
The witness is excused. 
(Witness excused. ) 
The Presiding Officer: We will take a short recess. 
(Recess taken. ) . 
The Presiding Officer: Let the hearing come to order. 


hr 


: Mr. Segal: Without prejudice to my position, may I have re- 
served Exhibit No. 28, that would be Loyola Exhibit No. 48, for the 

list of stations and applications, as we have fully discussed on the 
record, and Exhibit 49, for the list of exhibits of general circulation, 

as we have discyssed it on the record, and then I will submit those in 
duplicate t j portey, and copies to all others. & 
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I would uke = ask Mr. Woods whether he is at all interested in 
the possibility of aver small participations here and there in these so- 
called non-commercial educational stations in these various communi- — 


ties, because that I can't get for you. 
Mr. Woods: My answer would be I am interested, but if he 
can't get it, that is it. | 
Mr. Segal: Because I know, for example, at St. Louis Univer- 


sity, the President of the St. Louis University is Acting President of 
the educational station, and at Loyola we have some similar connec- 
tion. But it would take a reserve project will all Jesuit affiliated 
schools to see if there be 3 


[459] 
any others. 


|460] 
AUGUST WAGMANN 3 

having been previously sworn, resumed the stand and testified as 
follows: | 

*- * 

| 467] 
[CROSS EXAMINATION] 

| By Mr. Woods:] 

Q. Can you tell me, Mr. Wagmann, what has been the policy 


of WWL since you have been a member of the Advisory Board with re- 
spect to political broadcasts over WWL. A. Radio Station WWL? 

Q. Yes, sir. A. We don't take local political broadcasts. 

Q. Do you take any political broadcasts? A. We do not. Oh, 
yes, network political broadcasts. 

Q. Let me--perhaps I should put a reppothalieat’d question to you 
if I may. In the application of that policy, if the United A States--a can- 
didate for the United States Senate sought to porchase Diag 
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that time would not be sold to him? A. Well, I don't know whether they 
would classify that as a local political broadcast or not. 
| Q. Have you ever been present at a meeting of the advisory 
board with the board of directors when a political policy was discussed 
that you can remember--I realize many things were discussed--within 
recent years? A. Ican remember the discussions of it. 

WWL started in the days of the political battle 


: |468] 
‘with Huey Long. It was then decided WWL being a clear channel station 
would not take a political broadcast. 

| Q. You don't know if the definition of a local political broadcast 
covers a Candidate for United States Senate or not? A. I don't recall 
the question ever having been raised. 

Q. Do you know whether or not if a candidate for vice president 
of the United States were to seek time over WWL locally, that such time 
would be sold to him? A. I don't know. 
| Q. Do you know of any incident when time has been refused to 
such a candidate for national office? A. No. I don't. 

Q. Now, Inote at page 52 of the minutes, lines 15 to 21, a 
statement regarding a general discussion relative to political policy. 
Would you read that statement, please, sir, to yourself? A. Yes. 

Q. I call your attention particularly to Line 18 in which the 
statement is made: "Our coverage was so large that local politics was 
not of interests to a vast portion of WWL's audience, but that this would 
not be the case in television, and that political broadcasts would be 
accepted.” 


[469] 
Do you recall having a general discussion at that meeting of the 
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Q. That was just before New Year's, 1953--December 29? 
A. That is right. : 

Q. You are unable to give us a better definition of local politics 
than you have already indicated? A. With respect to this paragraph? 

Q. Yes, sir. A. We agreed in this paragraph we would accept 
on television all political programs. | 

We felt the policy that related to the early decision did not 
apply with respect to television, that a small number of television 
stations would require in public policy we make that available to poli- 
tics. 

Q. As I understood your earlier answer, you se unable to 
distinguish, however, between the various types of offices which WWL 
radio station would permit candidates to purchase time for? A. Well, 

I know they did not sell political broadcasts to any of the a local or 
city elections. 

Now whether to Congress or others that was also oe I 
really don't recall. 


|470] i 
Q. Asa matter of fact, you don't know whether or not they 


have limited themselves entirely to network political broadcasts? 


A. That is my impression, but I may be wrong. 
* * * 


[478] 
GEORGE W. HEALY, JR. 
was called as a witness and, after being first duly sworn, was exa- 


mined and testified as follows: 
* * 
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CROSS EXAMINATION 
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Q. Will you give the reporter your name and address, please? 
A. Iam George W. Healy, Jr., 2110 State Street, New Orleans, Lou- 
isiana. 
Q. And you are employed by the Times-Picayune Publishing 
Company? A. Yes, sir. Iam an officer and an employee of the 


[481] 
Times-Picayune Publishing Company. 

Q. Anda stockholder, also? A. That is right, sir. 

Q. And in one of the exhibits, you are described as the, I be- 
lieve, the chief executive in charge of radio and television. A. Exe- 

cutive in charge of radio and television, that is right, sir. 

Q. Would you be able to give me a little more precise state- 
ment as to what that position involves? A. Iam the responsible offi- 
cer of the company immediately under the president of the company, 
answerable for all of the television and radio activities of our organi- 
zation. 

Q. And in that particular job, then, I take it you report to the 

president of the company? A. That is right, sir, andI am also, as 
the television and radio executive, a member of the Television and 
Radio Committee set up by the Board of Directors of the Times- 
Picayune Publishing Company, of three members. 

Q. Now, confining ourselves to the executive position, when 
you say television and radio, you mean both the application for the 
new television station-- A. That is right, sir. We have no grant. 

Q. And the existing AM station? 


[482] 





A. That is right. 

Q. Thatis WIPS? A. That is correct. 

Q. And that operates at what frequency? A. 940. 

Q. And Mth what power? A. 1000 a day, and 500 watts night. 
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Q. And do you use a directional antenna? A. Yes, sir. 

Q. Is that directional antenna used both day and night, or just 
at night? A. Iam not familiar with that engineering technicality, sir. 

Q. Now, how far back would you say your position as executive 
in charge of radio and television extends? A. Formally, it extends to 
early November 1953. 

Q. And who was the executive in charge of standard radio prior 
to that time? A. The manager of the radio station is Mr. Henry Wehr- 
mann. ! 

Q. Do you know to whom he reported prior to November 1953? 
A. He reported to the president of the Times- -Picayune Publishing 
Company. : 

Q. And he now reports to you? : 


[483] 

A. That is correct, sir. 3 

Q. And you are generally familiar, then, with the operation 
of WTPS from about November 1953 until now? A. Well, I was famil- 
iar with some of the operation of WTPS long before that as a director 
of the company and as an executive of the company who, from time to 
time, had performed tasks in behalf of WIPS. | 

Q. Have you increased your participation? A. ‘Markedly, yes, 


Q. Who are the other members of the Television and Radio 
Committee? A. Mr. John F. Tims, president af the Times-Picayune 
Publishing Commi, and Mr. Ashton Phelps, a director and counsel 
for the Times-Picayune Publishing Company. : 

Q. Is Mr. Phelps the only one who is a director? Is Mr. Tims 
a director, also? A. Yes, sir, president of the company and a direc- 


tor. 


Q. And Mr. Phelps is, also? A. That is right, sir. 
Q. And wien was the committee created? A. ~ poe y Nov. 1953. 
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Q. Now, with regard to the operations of WIPS since you have 
become the chief executive in charge of that station, would you tell us, 
| if you can, what generally are the nature of the agricultural programs 
being put on by WIPS? A. At this particular time, WTPS is broad- 
casting no agricultural programs to my knowledge. 

Q. Now, what is the nature of the educational programs being 
put on by WIPS? A. The composite week of 1953 record which I have 
here shows one hour of educational programming, or 8/10 of one per- 
cent of the programming of the station. 

Mr. Wehrmann would be better qualified than I to discuss the 
details of-- 

Q. No. I just wanted to see what you know about it. 

Will you recheck that and see if that is the composite week of 
1953 that you are referring to? Or was that the 


1494] 

‘proposal for the composite week of 1953? A. The legend is "Composite 
Week, 1953, of WI'PS, Showing the Percentage of Time Which was De- 
voted to Each of the Following Types of Programs." 

Q. That is a terrifically intelligent guess, because the predic- 
tion was also 8/10 of one percent. 

Now, do you know what the educational record was for the com- 
posite week of 1952? A. I will see if I have that, Mr. Segal. 

Q. Well, that was prior to your becoming the executive in 
charge-- A. No, sir, I don't know what it was. 

I have a record of the agricultural public-interest time from 
October 1952 to September 1953, which-- 

Q. Do you want to volunteer that? A. Yes, sir. 

ag document was handed to Mr. Segal. ) 

Q. Wiki the qeauing of agricultural public interest? Do > you 
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know, on this thing? A. There was a Future Farmers program that I 
see listed here that I assume would fall in that category. 

Q. Do you have any idea when that was broadcast, what time of 

day? A. No, sir, Idonot. I have a memorandum that all of the pub- 
lic service programs to which this memoranda refers | 


|495] 
was between 6:00 a.m. and midnight, but the detailed programs I do 
not have. | 
Q. Well, look at this document again. A. Yes, sir. 

Q. And do you know what those figures mean down in the right- 
hand column--hours, percent, or what? Because I do not want to get 
it in the record if you can't explain it. A. I frankly don't know, Mr. 
Segal. : . 

Q. You will notice from that document that it refers to pro- 





grams that were broadcast at hours other than from 8:00 a.m. to 11:00 


p.m., the one that you handed me. A. I probably have another one, 

Q. See, when we went off on this tangent, I was asking you 
whether you knew what the education and agricultural programs were 
for the composite week of 1952. It then occurred to me that you might 
not be familiar with that because it was later than that that you took on 
your position. A. Yes, sir. I was not familiar with the detailed pro- 
gramming, no, sir. 

Q. Now, getting away from these composite weeks, and getting 
back to current operations, can you tell me what, generally, is the 
character of the educational programming being done over WTPS at the 
present time? A. No, sir, I cannot. 

Q. I mean last week, last month? 


1496] 
A. No, sir, I cannot. 
Q. I mean since November 1953? A. No. 


ae 
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and radio executive of the Times-Picayune Publishing Company, a 
great majority of my time has been devoted to the television effort. 
The members of the radio staff report to Mr. Wehrmann, and the mem- 
bers of the television staff report to me, sir. 

Mr. Wehrmann, in turn, reports to me, but I have not inter- 
ested myself in the details of his operation. 

Q. Have you interested yourself in the policies of this operation? 
A. Yes, sir. 

Q. And in the educational policies of WTPS? A. I have dis- 
cussed with Mr. Wehrmann, generally, all of his policies. 

Q. And is there any educational policy at WIPS? A. We have 
had a general policy of assisting in any educational effort that the sta- 
tion deemed worthy, yes, sir. 

We don't have an educational director in the station. 

Q. Do you have any long-range educational plan at WI PS? 

A. We haven't discussed--I haven't discussed with Mr. Wehrmann any 
long-range educational plans. 

| Q. Have you discussed it with your fellow members of the Radio 
and Television Committee? A. Frankly, I have been devoting most of 


my time to 
[497] | 
the television programming and the direction of the television staff, 
Mr. Segal. 


The Presiding Officer: I don’t believe that is an answer to your 
question, Mr. Segal. : ' ° 

Mr. Segal: That was not an answer to my question. 

By Mr. Segal: 


7 Q. Have you discussed with your fellow members of the Radio ea ‘ 
and Television Committee any matter of long-range educational plan- " 
ning for WIPS? A. We have discussed the problems of WTPS many 

times, cae Specifically, I don’t recall a discussion of the 
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educational programming. 

Q. The answer is no, then? A. Yes, sir. : 

Q. Do you recall at any time since your return from Europe 
any educational program that was broadcast on WT PS? A. I recall 
a great many educational programs broadcast on WTPS. : We are the 
only station in New Orleans that is broadcasting the prep athletic con- 
tests. ! 
Q. Any others you can think of? A. Offhand-- , 
Q. Confine yourself to what you regard as an educational pro- 


gram. A. I would regard those as educational programs. 
Q.. I understand that, sir. I understand that is your 


|498] 
view, and just withinyour own standards of what an educhtiona program 

_ is, you don't recall anything except the prep athletic monneah? A. Not 
recently, no, sir. 





Q. Iam confining this question from the period of your return 
from Europe down to yesterday. A. No, sir, that is correct. 

Mr. Bass: May I interrupt, Mr. Segal? | 

Mr. Segal: Yes. | 

Mr. Bass: When you refer to prep athletic events, you mean 
high schools? 

The Witness: That is right. Jesuit High School and Warren 
Easton High School, and at their request we broadcast the games. 

By.Mr. Segal: : 

Q. Do_you havea | religious policy at WITPS? A. “Yes, we do. 

Q. And whose policy is that? Your own or the manager" sor 
the committee's? A. Well, a policy was established at the founding 
of the station which was subsequently amended, I believe, in 1948 and 
was explained to me and was satisfactory to me. 

Q. At the moment? A. At the moment we are broadcasting 


on WTPS, St. Paul's Episcopal Church, one hour pro 
rat sped 
ar 
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minute program 


|499] 
from the Prytania Street Presbyterian Church, and we are also broad- ; 
casting the Christophers Program, which Father Donnelly referred to 
yesterday as a Roman Catholic program. 

Q. Is that what you mean by the religious policy? A. Our re- 
ligious policy is to make the station available to all religions, if that 
is what you mean. 

Q. And you mentioned three programs that you are now broad- 
casting? A. That is right, and we have broadcast many. We were 
the only station in New Orleans that laid a line to St. Louis to broad- 
cast the consecration of the first Negro bishop ever consecrated for 
service in Africa. 

Q. I wonder if you would read my question to me? I forget 

_the question. These answers are so interesting that I lose my train of 
thought. 

(The pending question was read by the reporter. ) 

By Mr. Segal: 

Q. Those three programs are now being broadcast? A. That 
is correct. The Sunday morning services from St. Paul's Episcopal 
Church, a program which we call "Moments with the Master," from 

the Prytania Presbyterian Church, and The Christophers Program, 
which is a Roman Catholic program. 

From time to time, we have carried a great many other broad- 


Pn. 


casts. J 
[500] 
Q. That, I understand. I am just trying to keep myself within ek | 
your current schedule. S. 3ef 
‘ Now, do any of those programs involve compensation one way . ae 
or the other?..A. Yes, sir. The St. Paul's Episcopal Church program 4 eo 


Ls xe ; Sustaining program from February 22, .1948 through 
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June 6, 1948, and since June 13, 1948, through the present, it has been 
a commercial program. 

Q. And that is the Episcopal? A. St. Paul's Episcopal 

Q. Prytania is a Baptist church? A. No, it is Prytania Street 
Presbyterian Church. | 

Q. Iam sorry. A. And it has been carried as a commercial 
program from January 22, 1950 through the present. | 

The Christophers Program is a sustaining program. 

Q. One program I have heard a great deal about, but Iam not 
familiar with it. So that your two Protestant programs are commer- 
cial, and your one Catholic program is sustaining? A. : ‘Yes. If you 
had heard The Christophers Program, it is a general program, in 
my opinion. 

Q. I have heard people say it was a nonsectarian ape of pro- 

, gram. A. That is right. 


[501] | 
Q. Do these--does this Presbyterian Church and the Episcopal, 
do they pay card rates? A. I understand they pay the retail rate, 


which is the lowest rate at the station. | 

Q. But the retail rate is actually what some broadcasters call 
the local rate, isn't it? A. I suppose so. 

Q. Do you know whether they have a national rate different from 
the local rate at WIPS? A. They have a general rate and a retail rate. 

Q.--Any retailer in New Orleans gets the retail rate? A. That 
is correct. ; ~ og | 

Q. Do you know whether or not the fact that your two Protestant 
religious programs are commercial is known to the other members of 
the Radio and Television Committee? A. Iam confident it is known to 
them. 

Q. Do you know whether or not WTPS has a policy with regard 
to discussion ai A. They have attempted to 
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programs, yes, sir. 


programs. A. Well, the arrangement of good discussion programs 


‘ployment of staff to arrange such programs. 


easy to have as large a staff as you would like to have. 
finances? A. No, sir, Iamnot. Iam trying to say that we are trying 
to hold the losses of WIPS within reasonable bounds and to run as good 


an operation as we can, economically. 


‘quiry as to how successful you had been in your attempts to broadcast 
‘discussion programs. 


‘sion programs in recent months has not been all that I would like for it 


640 


Q. Is that the policy? A. Yes, sir. 
Q. The policy, then, is to attempt to present discussion pro- 
grams? A. Yes, sir. 


|502] 
Q. How successful has WTPS been? A. Well, early in WTPS 
operation, it was very successful. But WTPS is like a good many other 
organizations I know. It has not been without financial problems, Mr. 


Segal. 
Q. Well, tell me about that. How that affects your discussion 


entails transportation of participants and other expenses and the em- 


Q. Well, goahead. What does that have to do with your finan- . 
cial problems? A. Well, with inadequate finances, it is not always 


Q. Are you trying to tell the FCC that WITPS has inadequate 


Q. It seems that the question that started all this was my in- 


Now, can you answer that? A. Well, our broadcast.of discus- 





to be. 
The Presiding Officer: Mr. Healy, will you listen to the se 
| a 
[503] 
questions and then attempt to answer the question which was propounded a 
| to you? I thigkwe will move along much more quickly if you do. 7 2 “gf “ 
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By Mr. Segal: 

Q. Let me ask you a more direct question. 

You have a lot of notes there, and you gave me some composite 
figures and produced some other data. Do you have any figures on the 
discussion programs over WIPS? A. No, sir, Ido not. 

Q. Would you say there are any? A. I donot know, Mr. Segal. 

Q. Would you say there have been any since your return from 
Europe? A. I personally recall none. ! 

Q. Now, had you more money available for the operation of 
WTPS, would you be able to produce these discussion programma? 

A. Iam confident that we would be, | 

Q. Now, what is the limitation on your funds? ; mean, how 
does that arise? A. Well, we have tried to, as I say, hold the losses 
to as reasonable a figure as we can. We have-- ! 

Q. Well, you see, Mr. Healy, we have got to write an opinion 
on this some day. What Iam trying to do is to find out what is your 
objective either as to discussion programs 


[504] 
or as to losses and what relationship either of them fas to the other, 
and you can answer that any way you want. A. What is our-- 


Q. What are you driving at with regard to discussion programs? 


What are you driving at with regard to losses? What connection do the 
two have, each with the other? A. We haven't, in recent months, had 
discussion programs to my knowledge. | 

Q. I thought you said you don't remember any discussion pro- 
gram since you got back from Europe? A. That is right. Well, that 
has been approximately 11 months. | 

Q. Allright. Now, what is the connection between your failure 
to broadcast discussion programs and this matter of losses? A. Well, 
we have an expensive operation at WIPS. We have the most elaborate 
radio studios in New Orleans. And when we went into xg 
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was in FM, and it was also with the expectation that some of our facili- 
‘ties would be available ultimately for use in television, and the overhead 
at WTPS has been a problem. 

Q. What kind of a problem? A. A financial problem. 

Q. Well, have you any idea how much your losses would be in- 
creased if you started to broadcast discussion programs? 


| 505} 
A. I haven't figured a budget on it, no, sir. 
Q. Do you think that the discussion programs interfere with the 
revenue or increase the expenditure of the station in any way other than 





providing transportation for the participants? A. It would require the 
services of somebody to make the arrangements with the participants. 
Q. Well, couldn't you use some of these people like--that you 
hired for the television operation? A. Well, they have been very busy,. 
Mr. Segal, in closed circuit operations and activities with the Televi- = 
sion Production School and similar activities, up until now. 
Q. And you haven't been able to spare them since last November 
for working on discussion programs? A. There may have been times 
when they would have been available for that purpose. 
Q. Do you think you could institute some discussion programs if 
you discovered that it would increase your losses by $100 a month? 
A. Oh, certainly, yes, sir. 
Q. Do you consider doing that? A. Yes, I have considered ways . 
‘to use Mr. Moore's services and Mr. Peneguy's services in WTPS when 
they don't have the closed circuit operations and similar duties to per- 
form. 


[506] ers . 
.; Q. Well, is he very busy with the closed circuit operation, Ye 
Mr? Moore? A. Mr. Moore, at the moment, is on our payroll, but ee 
he is scan: mamta for the experience that he gets in ae UF 
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station in serving as a director and a producer. He handled the arrange- 
ments for the "Do It Yourself" show which we put on the air through 
WJMR-TV. : 
Q. Now, that is all I want to talk about discussion and agricul- 
tural and educational programs. 
How about news? Do you have a news policy over WTPS? 
A. Yes, sir. 
Q. What is that? A. The news policy is to present the news as 
objectively as the Times-Picayune news columns present it. 


Q. Well, what about the amount of time given to news? 

Do you have any regular plan? A. I know that Mr. Wehrmann 
has a regular series of news programs, yes, sir. | 

Q. That is at regularly scheduled intervals? A. That is right, 


Q. And do you know what the source of the news is that is broad- 
cast over WIPS? A. The Associated Press wire and the local news 
available in the Times-Picayune newsroom, and on special events such 
as elections, we bring the microphones into our newsroom 


[507] | 

and make the returns immediately available as soon as they are tabu- 
lated. | 
Q. Now, let's confine ourselves to the regularly scheduled news 
broadcasts, eliminating special events. Does WTPS have an independent 
arrangement with the Associated Press different from the arrangement 
that Times-Picayune does? A. Yes, they have their own wire. 

Q. Now, for local news, you say they get that from the Times- 
Picayune news room? A. Yes, sir. 

Q. That is the newspaper? A. That is right, and also, we have 
a carbon basket system whereby the reporter who turns in the local, Hews 
item makes a carbon of his information which is avallabie for use on" 
WTPS. 
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Q. Do you recall whether or not, since your return from Europe, 

. you have experimented any with use of separate news staffs for the 
radio station? A. Well, the radio station does have its own separate 
newscasting. 

Q. News staff? A. News staff? 

Q. I should make that more clear. News-gathering staff. 
A. The news-gathering locally is that they depend on 


| 508] 
the Times-Picayune. 
Q. 100 percent? A. Except in the case of special events. 
Q. You recall we agreed we were going to talk about the regu- 
larly scheduled programs. That will be very clear on the record, 
A. During the fall, I would regard the football games as a regularly 
scheduled program on Friday nights and Saturdays. 
Q. What football games? A. The preparatory schools. 
Q. I thought you said those were education programs. A. Well, 
| they--well, they have news-gatherers who cover them. They are edu- 
cational programs in the technical meaning, yes, sir. 





Q. Now, let’s forget about the election and let's forget about 
the athletics and let's talk about fires and arrests and murders and lar- 
ceny and-- A. WTPS has no reporters to go out and cover those events. 
Q. And has never experimented with that method? A. Not to 
_ my knowledge. 
Q. Do they have regular news announcers? A. Yes, sir. 
Q. And how do those announcers handle the carbon basket 


[509] ok 
_ material? Do you know? A. Well, we send a copyboy up the several . it cs 
| bhaeks between the Times-Picayune newsroom with proofs and carbons 
| ‘and-early editions of our paper for the use of the newscasters who do 
their work within the WTPS offices. It is several blocks up Camp Street. 
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Q. Do you know what the method of processing that is? A. No, 
sir, I do not. 

Q. Do you know whether the processing is done S by the an- 
nouncers who read the news? A. I can speak for the news programs 
that we have carried in the television activity, but I can't for the radio, 
no, sir. . 

Q. I know you can speak for television. A. Yes, sir. We have 
broadcast television news, also, and closed circuit and through WJMR- 
TV. | 

Q. But you don't know whether the processing of the raw news 
that is sent over to the radio station is done by the announcers? A. I 
do not, sir. | 

Q. Do you know whether WTPS employs any functionary who 
carries the title of news editor or news director, or any similar title? 
A. Iam not familiar with it, if they do. | 

Q. What primarily is the program content of WIPS? What 


[510] 

is the policy, plan, objective? What do you try to do in arranging the 
TPS programs? A. Well, so far as the details of the TPS radio pro- 
grams, I have been able to give very little time to them, sir. 

Q. Well, let me disclaim any intention of going into the details 
with you. 

Would you read that question to me? : 

Mr. Segal: Now, if that question isn't clear, I will withdraw it. 

The Presiding Officer: It is quite involved. Will you break it 
down? i 
By Mr. Segal: 
Q. Do you have any plan that you try to follow on pcs in the 
programs of WTPS? A. The plan for the programs of WTPS was laid 
out prior to my acceptance of responsibility as television and rama * | 
executive, and I am not completely familiar with it. 
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I know that the plan has been altered from year to year when 
WTPS first went on the air. WTPS had its own orchestra and had cer- 
tain other services that it does not have today. 

Q. Now, by plan, I mean what has been going on since you came 
back from Europe and what is to go on for the future? You say you are 
‘not completely familiar with it? A. That is right, sir. 

Q. Do you know anything about it? 


[511] 

A. Very little. 

Q. Anything? A. Just--I know some things about it. 

Q. Tell me what you know about it. A. I know that Mr. Wehr- 
mann has undertaken ambitious programs with regard to classical 
music, and I know that he worked very hard on the preparatory school 

athletic program--a football program. I know that he has the young 
people's editor of the Times-Picayune assist him in a young people's 
program, and beyond that, my knowledge is limited. 

Q. Can you tell us what happened to his efforts to produce these 

Classical music programs? A. They are continuing. 

Q. Phonograph records? A. That is right, sir. 

Q. Do you know whether or not there are any regular programs 
produced over WTPS on behalf of any civic organization? A. I know 

that a good many announcements are run by WTPS at the request of civic 
organizations. 

Q. Now, I will have to make a distinction between announce- 
ments and programs. Are you familiar with that distinction? A. Yes. 

Q. Do you know whether or not the regular programs 


[512] 
seeped over WTPS for any civic organization in New Orleans? 
ou ¥f there are, I know nothing about them, Mr. Segal. * 
Q. Or eer charitable orgunization? A. Ona regular, a sis? 
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Q. Yes. A. Not to my knowledge. 

Q. You do, of course, put on occasional programs? A. When 
a united fund drive is opened, and things of that kind, we put a micro- 
phone at the opening meeting. 

Q. I reckon everybody in New Orleans does that. A. Not 
always. | 

Q. On these prep athletic events, are those sponsored or sus- 
taining? A. They are sponsored. | 

Q. Allofthem? A. It is possible that we may — some that 
haven't been so. 

Q. But the effort is to sell them all? A. That. is correct, sir. 

Q. Do you know some of the sponsors for them? Can you name 
a couple? A. Ihave heard the names, but I don't recall them. 

The Presiding Officer: Let's take a recess. | 

(A short recess was taken. ) 





[513] ! 

The Presiding Officer: Let the hearing come to order. 

Will you proceed, Mr. Segal. | 

By Mr. Segal: 

Q. I had just another question or two about the AM operations, 
Mr. Healy. : 

You mentioned that the Youth Editor of the Times-Picayune news- 
paper is used over WTPS occasionally? A. That is correct, sir. 

Q. Are any other of the columnists, editors, or-- A. They 
have been from time to time. But I do not believe at = moment that 
any are regularly on WTPS. : 

Q. Now, you told me that your familiarity with television plans 
is substantially greater than the operations? A. Yes. I might — 
that Mr. Henry Wehrmann, who is Manager of the radio station, has. 
been its manager since the station was established some almost ten’ - 
years. ago.:And I saw no necessity to move in.and upset: most | 
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of the activities that he was conducting. | 
Q. Or to learn about them? A. Ihave not familiarized myself 


with them in detail, no, sir. 
| & * 


[517] 
Q. I take it you plan to have a staff orchestra on the television 
program? A. That is correct, sir. 
Q. You have no regularly employed musicians at WTPS? 
A. Not at the moment, sir. 
Q. Nor have you had since you came back from Europe? 


A. No, sir, we have not. 
aK * 


[581] 
|CROSS EXAMINATION] 
[By Mr. Bass:] 
Q. Now, you described the formation of the radio-TV commit- 
tees in November of 1953. A. Yes, sir. 
Q. Whose decision was it to form such a committee? A. I 
think it was the decision of Mr. John F. Tims, the President of the 
Times-Picayune Publishing Company, in consultation with the other 
directors of the company. 
Q. You were selected; is that correct? A. Yes, sir. 
Q. By Mr. Tims? A. I believe that Mr. Tims selected 
Mr. Phelps and myself at the board meeting. “And all the members of 
the Board concurred in thecreation ofthe committee. It was understood 
that I would report to Mr. Tims as the President of the Company. 
_ Q. Why did this Committee decide to take over control of the 
rag station? A. Well, we felt that probably we could give Mr. Wehr- 
@ , the Manager of the radio station, greater support and coungel 


sn as had previously received. and inasmuch as we would: e:, | 
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concerned with television and radio problems, we would be using the 
WTPS building, which is, of course, used by the radio station--we felt 
that that was a logical step to take. : 
Q. You stated that some of the members af the proposed 


[582] : 

television staff went to Alabama to serve in the Educational Television 
operation for three weeks? A. Yes, sir. 

Q. When did that take place? A. It took Pm month. 

Now, let me get the exact date straight on that. | : It took place 
within the last six weeks. I made one trip to Birmingham, myself. 
And time is just a little difficult for me to figure. i 

Q. But it would, you would say, be since midsummer ? A. I 
may have a letter here that would give the exact date that they were 
there? | 

I had a letter from the Alabama Educational Televison Commis- 
sion commenting on their work there. | 

They were there on August 30. That letter was written to me on 
August 30 in the event you are interested in seeing it. _ 

(The document was handed to Mr. Bass.) : 

Q. And in cross-examination by Mr. Segal, you stated that 
TPS's composite week for 1953 shows one hour of educational program- 
ming? A. That was shown by the data I have here. : 

Q. Well, what I want to know is this: do you know what program 
that was? A. No, sir, I do not. 

Q. I believe you also testified that two of the seins programs 
are commercial; that is, St. Paul's Episcopal Church _ 


[583] : | 
and the Presbyterian Church. Who sponsors these programs? Az y. r 
believe the Men's Club in the Prytania Street Presbyterian Church — 
nears that. 
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Now, who sponsors the St. Paul's Episcopal Church program I 
don't know, Mr. Bass. 

Q. Would it be an organization connected with the church? A. I 
am sure it is. 

Q. But you do not know definitely? A. No, sir, Ido not. That 
is just a conclusion. 

Q. I believe you stated that Mr. Wehrmann has had very am- 
bitious plans for classical music on WTPS. Does WTPS carry classi- 
cal music? A. Yes, sir. And for some years we have carried the 
programs of the New Orleans Symphony Society, which, to us, is a 
sustaining program. By that I mean that the sponsor of the program, 
New Orleans Public Service, has paid the entire cost to the Symphony 

Society which has the orchestra. 

If you would permit me, I could go a little bit further back and 
give you a little history on WTPS that might be of some value in pre- 
serving the program situation. 

| Q. No. I believe I will save that for redirect. 

How much classical music does it carry currently? A. Mr. 
Phelps would be better qualified than Ito tell you. We carry a regular 

nightly classical program, but 


[584] 

exactly how long it is, Ido not know. Iam sure Mr. Phelps listens to 
it. 

The Presiding Officer: Does that mean that you do not? 

The Witness: I don't; Iam sorry. i 

By Mr. Bass: : 

Q. This is recorded, is it? A. That is right. 
a Q. And in addition to that, you carry-- A. Yes, we carry 
i pecet of the New Orleans Symphony, that is right. 
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Q. There would be a number of disc jockeys on ‘that? A. We 
have disc jockeys, yes. 

Q. Do you broadcast any horse racing? A. I en believe we 
have broadcast horse racing. 

Q. Is WTPS announced as being affiliated with the Times- 
Picayune? A. You mean on the air? | 

Q. Yes, onthe air? A. At certain station breaks it is. 


oe * * * 


[587] | 
Q. Does WTPS ever carry any editorials? A. No, sir. 
Q. Do they carry any programs in which they read the comics? 





A. Yes, sir. : 
Q. What comics are those? A. They read the comics in the 
Times-Picayune and New Orleans States on Sunday morning. 
Q. There has been a couple of references to the Christophers 
program. Iam not exactly clear as to who the Christophers are. 
Could you explain that? A. It is an organization--I believe it 
was founded by a priest in New York. But Iam not entirely familiar 
with all of the background of the organization. 


Q. Have you ever seen the program? A. I have seen some of 
their material. | 


|588] : 
Q. Or heard their program? A. Yes, I have heard it. 
Q. ‘What does it consist of? A. Well, it usually is a human in- 
terest story about some Good Samartan act or some similar perfor- 
mance. It is intended, Iam sure, to inspire wholesome thinking and 


strong character. It is a very widely used program, I understand, 
 * * * * ie 
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Q. Does the current effective voting trust agreement have a 
duration period until June 12, 1962 as indicated on page 3 of this copy? 
A. That is correct. With a provision for renewal for a ten-year period 
upon an affirmative vote of the majority of the stock deposited in the 
voting trust. 

Q. Until that date, is it irrevocable? A. No, it is not. 

Q. Is it irrevocable at will of any of the voting trustees? 

A. It can be revoked on the vote of seven of eleven trustees or on the 
vote of the majority of the stock deposited in the voting trust. 

Q. According to page 7 of the registration statement apparently 
filed with the Securities and Exchange Commission as indicating the 
voting trust certificates, paragraph 7, the statement is made that the 
voting trustees’ power shall be without limitation except as indicated 
in two listed exceptions. A. Iam familiar with that. 

Q. And those exceptions are that all stock must be voted against 
any proposal to dissolve the company. And the second exception is that 
all stock must be voted against any proposal roughly to classify or re- 
classify the capital stock. 


[605] 
A. That is correct. There is a limitation on the second classi- 


fication, however. 
* 


[611] 
|Wednesday, October 6, 1954] > 
JOHN F. TIMS 
was called as a witness and, after being first duly sworn, was examined 
and testified as follows: 
* 
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613] 
| CROSS- EXAMINATION] 

[By Mr. Woods:] 

Q. In other words, your experience has principally been on the 
business side of the operation? A. That is correct. Production. 

Q. Business and production? A. Yes. , 

Q. Mr. Tims, prior to 1933, were there four newspapers in 
New Orleans under three separate ownerships? A. That is correct. 

Q. And those were roughly the Times-Picayune-- A. Iwill 
enumerate them for you if you wish me to. 

Q. If you will, sir. A. The Times-Picayune Publishing Com- 
pany, published morning and Sunday; the Item Company, | Limited, pub- 
lished morning, evening and Sunday; the Daily States Publishing Company, 
published evening and Sunday. 

Q. In 1933, did the Times-Picayune purchase the States ? 

A. They did. ! 

Q. And have the two enterprises been jointly operated by the 

one company since that date? A. The publishing company now publishes 


a morning and evening edition, and a combination of the — and 


evening on Sunday. 
Q. And that has been true since 1933? A. That is correct. 
Q. At the time of the purchase of the States, was 


[614] 
there an immediate unification of the production and business and finan- 


cial departments of the two papers? A. The whole thing was put to- 
gether under one roof. : 

Q. And the old plant of the States was abandoned? A. We didn't 
buy the old plant. | 

Q. Now, until 1941, did the Tribune continue 7 publish 2 aaa 
morning paper under separate ownership?. A. The Tribune eontsiied 
to publish:a 8 a y MOKEINE paper owned by the Item Company Limited that 


wae 
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also published an evening edition and a Sunday paper. 

Q. Was that true until 1941? A. That was correct from 1924-- 
December of 1924--if my memory serves me correctly--until the early 
part of 1941, when they discontinued the morning Tribune. 

Q. The afternoon Item continuing on? A. Yes, sir. 

Q. Now, since 1941, to your knowledge, has the Item also 
changed ownership, although not suspending publication? A. Yes, sir. 
I think it changed ownership in June of 1941 when Mr. Ralph Nicholson 
purchased the Item. No relation to the Leonard Nicholson. 

Q. And it changed ownership again after the war, did it not? 

A. The Stern interest of Philadelphia purchased it after the war. 

x * * *% 

[671] 

Q. Mr. Tims, my only question about these documents refers 
to the second paragraph of Item 4 of Exhibit S where you make the 
statement, "However, it now has concluded that in the light of present 
and probable national economic trends and the serious and fundamental 


uncertainties confronting 


|672] 
the television broadcasting art," and so forth, "it would be impractical 
to construct a television station in New Orleans at this time." 

My question is, what made you--what uncertainties and eco- 
nomic trends were you talking about in this letter at that time? A. The 
international situation. 

Q. At that time had you already constructed these rather elabo- 

‘rate studios that you mentioned earlier? A. Yes, sir, and were 
operating FM at this big loss. 

8.0 Q. The freeze on television applications was not in effect at — 
ine? A. When we returned the construction permit? 

EQ, Yes. A. No, sir, Iam sure it wasn't. 


“\ Mr. Dempsey: I think it was, Mr. Woods, as a matter gf 8) t fact. 
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Mr. Woods: I thought it went into effect in September. 
Mr. Segal: It wouldn't make any difference one way or the other. 
Mr. Woods: They already had a construction permit. 
Mr. Dempsey: That is correct. I don't know-- 
The Presiding Officer: The official records will show what the 
date of the freeze was. ! 
My only memory is that it was late in the summer or early 


i 
| 


|673] 
fall, and what year it was, I can't say. 
* * * ae 
|687] 
JAMES A. NOE 


was called as a witness and, after being first duly sworn, was exa- 


mined and testified as follows: 
* * * * 


| |'740] 
| CROSS- EXAMINATION] 
|By Mr. Bass:] , 
Q. * %* ¥* Then, in the supplemental financial plan which 
he. | you submitted after the color--or in connection with the color proposal, 
you make the following statement: | 
"We now base our financing plan on a eats million two hun- 
~ & dred thousand dollar total investment. Of this sum, six hundred thou- 
sand dollars will be obtained by borrowing, three hundred thousand 
dollars by deferred equipment purchase credit, and the remainder by 
proportionate partner capital contributions." 
Now, I ask you: does the second statement I just read which is 
from your latter financial plan represent a change in your financing. 


Bi 


vance A Well, no. We are going to have to borrow money to put the 
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Q. In other words, you definitely intend to borrow six hundred 
thousand dollars; is that correct? A. Whatever is necessary to put 
the job over, to put the 


|'741] 
deal over. 

Mr. Woods: For purposes of clarity: I understand that when 
you use the term "you" in this last sentence, you are referring to 

‘James A. Noe and Company? 

Mr. Bass: Thank you, Mr. Woods. Iam referring to the part- 
nership, yes. 

By Mr. Bass: 

Q. But according to this financial statement you will need a 

‘million two hundred thousand, and you expect to--you will borrow six 
hundred thousand dollars; is that correct? A. That is right. That is, 
‘the company, all of us. 

Q. The company, yes. A. Yes. 

Q. What will you do if you don't obtain such a bank loan? 

Mr. Dempsey: I object. I do not think under the guise of 
cross-examination, that should be allowed. He is committed to do it 
the way he said he would do it. And the record reflects some serious 
question as to whether it is possible. | 

Mr. Bass: I am not any too happy, because I think it arises 

from ambiguity in the other case. At one point they talk about borrow- 
ing; and here, in reading this, it seems that they are committed to 
borrow money. 

And then in the testimony, they talk about capital contributions. 


And I just want to see what he has in mind. 
ar * 


Ree [747] 
Ps i - Mr. Woods: The financial plan of James A. Noe and‘gpimpany 
is, as ‘stated in page 12 of Wolame im, of the direct case of Ji es A. Noe Ay 
di i ge oa « a. = pe ate 
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and Company, which page is an exact copy of the finance plan submitted 
as an amendment to the color television amendment at a time, as I 
recall it, around the 1st of February, 1954. : 

The Presiding Officer: I notice in the docket that it is stamped 

in on the first of February. It was granted some time shortly there- 
after. | 


|861] 

Mr. Dempsey: We have copies of certain exhibits, copies of 
which were distributed to counsel and which were — before we 
recessed the other day. : 

The first exhibit, copies of which have been distributed to all 
counsel, and a copy to you, has been marked for identification, Times- 
Picayune Exhibit No. V. i 

It consists of three affidavits, verifying the composite 
week analysis, insofar as it deals with percentage of commercial versus 
sustaining time for WTPS, for the composite weeks of *53, and 
"52. : 

The Presiding Officer: For what purpose is this exhibit offered? 

| 862] i 

Mr. Dempsey: If the Examiner please, you will recall that 
Mr. Wood suggested, as a matter of fact he said that in so many words, 
in connection with the examination of certain witnesses of WTPS, that 
WTPS had a rate policy which he believed was designed to encourage 
advertisers to use WTPS, to the exclusion of other radio stations in 
New Orleans, by having a very low rate. , 

I think it is of some value to see exactly how much commercial 
business the station has had, over the period of the last three years, 
in evaluating what Mr. Woods said should be taken as an inference ? 


from. Takes about rates. 
: Neo 





. oe 


|862] = 

Mr. Woods: Do I understand that counsel is answering counsel's 
arguments rather than testimony, in this exhibit? 

Mr. Dempsey: That is.correct. It was an argument you made 
that you said would flow from the questions you were putting to the 
witness. I just wanted to remove any doubt about the facts. 

Mr. Woods: I object on the ground that it is not rebuttal of any 
direct testimony in the case or any cross examination that I know of, 
as far as the witness's answers are concerned. Furthermore the 
first affidavit, composite week 1954, might go on the same ground that 
Mr. Dempsey objected to our putting in typical program schedules after 
the direct case closed. 

The Presiding Officer: I think that is very well taken. 

Mr. Dempsey: I think it might have been better taken if 
Mr. Woods had not on cross examination tried to talk about the 


| 863} 
situation as of today, rather than as of the day of the direct case. 

May I read from the record on page 563, Mr. Woods statement 
in answer to your question. 

"What is the purpose of this line of questioning? 

"Mr. Woods: The purpose is double-barrelled. One of them — 
is the obvious one that Mr. Dempsey mentioned, testing the knowledge 
of this witness. But the second purpose is to develop facts from which 
I believe it may be argued that WI'PS has never really been promoted 
or encouraged by the Times Picayune, except as a method of taking 
advertising away at cut rates from other New Orleans radio stations. 

"In other words I am suggesting and I have no hesitancy in 
making this suggestion on the record that the Times Picayune has 

operates this radio station as a promotion for its newspaper ani o 
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that in the face of the objection. 
Mr. Dempsey: If he is willing to stipulate on record that no 
such inference may be drawn from the testimony I have no objection. 
The Presiding Officer: His second position is in a different 
category. This would not go to his first position. : 


|864] 

Mr. Woods: This has nothing to do with the rates of the radio 
station, your Honor. ! 

The Presiding Officer: It has to do with the amont of advertis- 
ing that is sold. 

Mr. Woods: It has to do only with the percentage of commer- 
cial time versus sustaining time over three years. | 

Mr. Dempsey: And the spots. And I think it is a sound basis 
for the inference we are not hurting any radio station in New Orleans. 

Mr. Woods: Unless he shows the actual rates are-- 

Mr. Dempsey: That would require a showing of the rates of the 
other stations. I just want to have the record clear that no such result 
has occurred. : 

If you will stipulate you did not prove it by anything you said, I 
will withdraw the exhibit. 

Mr. Woods: My examination of the witness Mr. Healy, dealt 
with the rate structure of WTPS. My comment dealt with the rate 
structure of WTPS. This particular exhibit which Mr. Dempsey is now 
offering has nothing to do with rates, gives only the difference between 
commercial and sustaining time, the number of spot announcements, 
non-commercial and otherwise, and the time of commercial programs. 

The Presiding Officer: It shows the total amount of time de- 
voted to commercial programs. | . 


It is true it is not broken down into time segments and asi oe 
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[865] 
to class of time. That, of course is obvious. 

Mr. Dempsey? 

Mr. Dempsey: I was going to say, if the Examiner please, 
while it is true Mr. Woods asserted a rate structure was in effect for 
the purpose of achieving a stealing away of advertising from the other 

| stations, the best way to find out whether that exists is to find out 
whether that has happened, and it is obvious over the past three years 
from this nothing like that has happened. 

He was only using rates to get to the inference of a practice of 
taking away advertising. This shows how much we took, 

Mr. Woods: I don't think that follows at all, as a matter af 
logic. 

The Presiding Officer: I recognize that Mr. Woods had a ruling 

| against him as to a very recent week in 1954. 
: Of course I realize that the composite week was made up of part _ 
of the days of last year, and what the last days of the composite week 

is for 1954, Iam not certain. It is probably in August. 

Mr. Dempsey: It is directed to whether the rates had not been, 
even as of the time the witness was on the stand, reduced to a point 
below other stations for the purpose of attracting advertising. So these 
questions and answers did not deal with the past alone. It dealt with | 
the matter up to the day the witness 


| 866] 
took the stand. I can read the ea, if the Examiner please, from 
page 562. 


The Presiding Officer: Will you read the question? I remember 


ge nro): y the ruling and I do know that Mr. Woods' argument was the 
__ bale the ruling. 
3a % % .Mr. Dempsey: Overruled my objection. ! 
RES Ee ‘The Presiding Officer: That is right. oie - 5h, 
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Mr. Dempsey: "Q. Isn't ita fact, Mr. Healey, that to your 
knowledge the present rates charged, both general and retail or national 
and local over WTPS are the lowest of any rates charged by the 11 radio 
stations?" 

He brought that up to date on cross examination. 

Iam perfectly willing not to offer the full week but if it is not in 
I don't see how we can rebut something he asked for as to the present, 
by not being able to show what the situation is up to the present, so far 
as the 1954 composite week brings us this. 

The Presiding Officer: In view of the question asked Mr. Woods: 
of the witnesses, "As of the present day," it does put a different em- 


phasis on the category of time. 
Mr. Woods: You are reading from 566? 
Mr. Dempsey: 562. i 
Mr. Woods: Then there is a resumption in 566. 


The Presiding Officer: But this question was asked on 562. 
And you asked the question on 566: 


|867] 
9 “Any other times during the last five years" which I think would 
have to be construed as going from the date the question was asked, 





going back five years. 

In view of the time period covered in the questions on cross 
examination by Mr. Woods, in my opinion the time element is placed 
on a different plane than that of the time element when I ruled on his 
exhibit "W-2" and "W-3". : 

Mr. Bass: Before you rule ¢ on this, I would like to ask counsel 
a Clarifying question, if it would be possible. | 

Mr. Dempsey: You may ask. I don't know whether I cai ain pwer. 

Mr. Bass: What is meant on these analyses by total commercial 
time.as of 31. 7 per cent, compared to total time of commercial programs 
af 3.7 Ber, gent? I think that should Benen be clarified, Bs 
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Mr. Dempsey: I think if you recall the form used by the Com- 
mission composite week analysis, and the definition required to be fol- 
lowed. Programs in which a spot announcement occurred must be 
classified as commercial for percentage analysis but not commercial 
for other purposes. 

Mr. Bass: In other words, between 31.7 per cent and 3.7, 28 
per cent is participant? 

Mr. Dempsey: Yes. 

The Presiding Officer: Does that answer your question? 

Mr. Bass: Yes. 



















|868] 
The Presiding Officer: Does anybody else care to be heard be- 
fore I rule? 
Mr. Woods: I have nothing to add to my objections to the docu- 
ment. 


The Pr esiding Officer: Exhibit No. 5 is received in evidence. 
% 5 * * 


|936] 
ORAL ARGUMENT OF MR, DEMPSEY 
, Mr. Dempsey: If the Commission please, by way of a prelimi- 
nary statement, I would like to say that we have filed a statement in. 
support of the initial decision which contains many exceptions to the 
Examiner's initial decision. We are completely documented in accord- 
ance with the rules. 
As we stated in the statement in support of the decision, we are 
_ in the position of finding that all of them are harmless error, if the 
Sesion is upheld. We cannot complain about the 
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ni fer’ 's failing to say more good things about us, 5 we win the 
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How many, many things were touched upon by counsel, which 
show that certain things should be said in behalf of a a ha 
and against the positions of Loyola and Noe. 

I started almost to agree with everything Mr. Segal said when 
he started out, today, by saying that no useful purpose would be served 
at this time of the afternoon and in this temperature to go into all the 
details in this record, and I had visions of that picture that he filed. 

He said it was the principle that he would argue and I was perfectly 
willing to go along. After hearing his argument, I think I should say 
that had I known what he had in mind, I would have asked for the right 
to cross examine, instead of more time to argue. | 

Had I realized he was going to testify rather than argue in the 
time that was allowed to him. 

I am sure the Commission will read the a and read the 
Examiner's initial decision. I am sure that no way in the exceptions 
or the Examiner's decision, or in any references made by Mr. Segal to 
the record, will any of the things he said about people being hired from 
Birmingham to come here and testify and go back home to Birmingham, 
or anything remotely resembling that be found. : 

So also is the case with many things he said about members of 
the Board. Mr. Healy, and as far as the operation of the 

! 
|938] | 
radio station is concerned, that testimony is printed. 1 join with 
Mr. Segal in his most earnestly requesting all of you to read it. I think 
that will dissipate more than any argument I can give you, some of the 
contentions he made. | 


Now at the expense of skipping a little because I think the Desi 
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I think basically the issue in the case--and the issue as set by 
the Commission--which has before it the precise partnership agree- 
ment--the agreement was not how much the partners individually could 
_ scrape up and put into a venture but how much they had committed them- 
selves to put into this venture. And Mr. Woods stated unequivocably 
on the record that borrowing would be necessary. Mr. Noe said bor- 
rowing would be necessary. Then the question comes, "How, and 
_where, and under what terms andunder what provisions is the borrow- 
ing to be made?" 

The Commission has uniformly held that it is interested and 
concerned with the terms of any substantial loan to the company that is 
to build or operate a radio or television station. 

There is no suggestion on this record whatsoever that the part- 
ners were going to lend their personal credit in the borrowing. There 
is no information at all as to whether the 


| [939] 
$600, 000 could be obtained and if so, what kind of mortgage or other 
sort of control would have to be given to get it. 
The Chairman: In that regard, this is a partnership? 
Mr. Dempsey: That is correct, sir. 
The Chairman: They borrowed X number of dollars. Would 
they not have to sign personally their names? id 
Mr. Dempsey: They are limited partnerships and there is not 
a complete partnership to my understanding. 
The Chairman: Is that a partnership where they would not have 
to sign their names as individuals and assume individual responsibility? 
Mr. Dempsey: The Louisiana law on that is not in the record. 
I me not believe it is a full partnership where equal liability would apply. 


es 


Ug s: “Those are some of the things in connection with the plan. 
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their position with reference to the financial ability of the Noe interests 
to borrow on the amount of money contemplated in the event they ob- 
tained this grant? Your opinion as a lawyer and having some experi- 
ence in business matters, what would you think would be the opportun- 
ity to get the money? 

Mr. Dempsey: I think it would furnish a turning point largely 
on the extent to which they would pledge their credit. 


|940] 
Not all of these assets which have been talked about are liquid by any 
manner of means. Whether or not they would be pledged, if so, how 
they would be pledged, we cannot find out. What we do have, here, is 
a plan submitted by Noe and Company in this record and that is what 
they said they are going todo. There might be a dozen other ways in 
which they could have approached the problem. It might very well be 
that they could have raised money. But the way in which they said 
they were going to do it, is what is binding here. That is what we went 
to hearing on. Under that plan they have completely failed to demon- 
strate their ability to execute it and carry it out. : 
I do not believe the Commission can say that the financial abil- 
ity of an applicant who is in question, put it in issue in a hearing and say 
» 4 because a man might do it in some other way than the way he proposed, 
you will find the way he proposed is a sound financing manner. 
Commissioner Doerfer: Was there no warning at all to the Noe 
interests that they had not completed the last gap. : 
Mr. Dempsey: There was more than warning. There was a 
MacFarland letter, the Examiner made the statement on the record 
when the evidence was put in that she was far from satisfied and that 


| 








more would be necessary. 
Commissioner Doerfer: What I am driving at is this: A 





finance generally carries with it a willingness to do so. But 
have is nae cine) and I cannot find _ 
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anything yet which indicates a willingness todo so. The bank has a lot 
of money, but if it is not willing to lend it, that is not going to do any- 
; YY body any good. I just cannot understand why a man of this means would 
: not have come into this case with a definite commitment--as we require 
in all other cases--so that we have something substantial upon which to 
base the record. Now we are speculating as to whether or not there 
is a willingness to go out and borrow money. 
He may pledge all of his resources for a loan for other purposes, 
so far as we know. 
Mr. Dempsey: That is correct, sir. May I read to you from 
the MacFarland letter which Mr. Noe received. The second paragraph: 
"With respect to your proposed bank loan, it is noted that your 
amendment contains no evidence supporting the availability of this loan. 
In the absence of a bank letter, the funds available from this source, 
the terms of repayment and the security for the loan cannot be deter- 
mined." 
Commissioner Doerfer: Did he bring a bank commitment in? 
Mr. Dempsey: No, sir. 
The Chairman: Did he ever state for the record that he would 
personally go on a note to borrow the money? 
Mr. Dempsey: He never suggested for the record that he would 
put up a nickel more than his share of the contribution. The agreement 
was that the partners would mutually agree on 


[942] 
how much each put up. They agreed to put up something like $300, 000 
and were to borrow $600,000. They did not agree to put in a quarter 
: more than $300, 000. 
ts cgeThe Chairman: It was agreed to borrow the additional amounts? 
Sse air. - Dempsey: The plan was to borrow it, but they did not 
‘as ign the note or commit their own credit or pledge it in any way. 


‘f 









fi, 
4 


P) ’ 
» 
k > 
aii ‘ 


BEST COPY AVAILABLE 
from the original bound volume 







ay 
rg & oY 


[944] 


667 


In spite of the fact that the Commission said those things had to be 
shown and had to be known at the hearing. They did not come in with 
anything. : 

Balance sheets of people who do not say how they are going to 
the bank and how much they are going to mortgage and how much they 
are in hock on other matters, is not very convincing. i 


[943] 
As a matter of fact, that is precisely what the parties and the Broad- 
cast Bureau and the examiner were told by the Commission would have 
to be stressed at this hearing. 1 
Commissioner Doerfer: That is what was made an issue? 


Mr. Dempsey: It was made an issue specifically by the Com- 
mission. All of you know how rare it is that the Commission puts the 
specific issues in the thing. This was raised by the Commission itself, 

Now with respect, if the Commission please, to the Broadcast 
Bureau's contention that Loyola is entitled to a preference on broadcast 
operation, I would like to read to you a few words from the Broadcast 
Bureau's exceptions to the initial decision. On page seven it is stated: 
"And that the evidence introduced as to WTPS--" that is the TIMES- 
PICAYUNE station--"past operation is fragmentary." ! 

Now this was a case tried under Points of Reliance. We made 
no Point of Reliance on preference as between Loyola and the TIMES- 
PICAYUNE station. We felt it would be profitless to attempt an inves- 
tigation and comparative exploration in that area. The two stations 
were essentially different. One was a 50 kilowatt network operation. 
The other was a low-powered non-network local operation. To attempt 
to get a comparative evaluation would get us nowhere, and we did not 
complain that Loyola had not run a good station. | oe 


[944] Pad 
However, Loyola as a point of preference said that-it 
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than TIMES-PICAYUNE. As this Commission has consistently held, 
as recently as the Omaha Case a few weeks ago, when a party under- 


takes that burden he must prove it by something more than fragmentary 
evidence. The lack of evidence in the record is no fault of the TIMES- 
PICAYUNE. It is the fault of the person making the point of reliance-- 


in this case Loyola. 


Commissioner Doerfer: Did they put in evidence that they had 


: an expanse of $100, 000 for music and that TIMES-PICAYUNE did not 
do any of that? 


Mr. Dempsey: The local network station has a local live orches- 


tra. That is the only thing they can claim as any evidentiary basis for 
: at 


They put any program schedule relating to one week in one year 
as TIME-PICAYUNE's operation. That is as far as they went. 

Commissioner Doerfer: How about local discretion programs? 

Mr. Dempsey: There is nothing in the record on that put in by 
Loyola. 

I would like to revert to Mr. Segal's contention about Mr. Healy. 
Mr. Healy took the stand to testify--presumably in this case and testi- 


| mony all went in, a direct testimony, in writing. He was called by the 


opponents presumably to be 


1945] 


cross-examined on portions of the record for which he is responsible-- 


that is the written record. He is the chief executive. An officer of the 


company and a member of the board of directors in charge of radio and 


television. His testimony showed he is fairly familiar with and had 


| supervised in detail the preparation of the television application. He 
| stated that he is not familiar with the details of a radio station opera- 


tions,That the manager of their station would be available for any 
ati: ay, he would supply any information requested. In this case, 
egal = asking the questions and he was told he could have any 
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information he wanted. He stated he did not want any information about 
what the station was doing. What he wanted to do was test how much 
Mr. Healy knew about what the station was doing. Starting with Mr. 
Healy's statement that he knew nothing about the station's operation, 
Mr. Segal proceeded to conduct an examination to prove that Mr. Healy 
had testified correctly, that he did not know anything about the operation. 

Then he used that testimony to say that Mr. Healy did not do as 
a basis for describing the actual operation of a station. | 

Commissioner Doerfer: If one puts up a point of reliance that 
he is better and he comes forth with what he has and he hasn't got any- 
thing-- 


Mr. Dempsey: You said in the Omaha Case that . had 


|946] ! 
to prove it and not just say it. : 

Commissioner Doerfer: You think the burden of proot is to 
prove a negative? ! 

Mr. Dempsey: To prove superiority. He has to show what one 
station does and what the other does and comparing one to the other, one 
is better. | 

This Commission has held uniformly, sir, starting with the 
Evansville Case that a party who makes a point of reliance cannot just 
put in his own service and stop, and put any burden on his opponent, 

Commissioner Doerfer: I have another question with regard to 
programming and that is the lack of any political programming. 

_ Mr. Dempsey: That.was Loyola's lack, sir, and not ours. 

Commissioner Doerfer: Louisiana is a southern state and "the" 
election is the Primary, is it not? 
there. : 

Commissioner Doerfer: Is it is any different than any, : bh 


southern, state? 
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Mr. Dempsey: I will have to be frank with you, sir, and say I 
do not know. I think in the last election there was some serious ques- 
tion. The presidential election. 

Commissioner Doerfer: I will withdraw that question 


[947] 
and ask you this: How can a broadcaster under our present laws and 
rules, risk putting any candidate on without opening himself up to inter- 
minable political broadcasts? That is more the question down below 
the Mason-Dixon line and up north where you still have a contest after 
the Primary. 

Mr. Dempsey: We did not make a point of reliance on this to 
start with. I will answer to the best of my ability, that I would like to 
point out it is not our argument we are trying to promote. | 

We merely say you take Candidate X for a particular position and 
you must take another candidate for that position. I do not think it leads 
to an interminable number. If you take a candidate for Congress in one 
district, you have to take his opponent, but you do not have to take Con- 
gressmen in other districts. 

It is not a snowball proposition. There are an interminable 
number of candidates for the job of mayor in the City of New Orleans. 

The point we are making is not a point of reliance. Mr. Woods 
made the point that among other things you could not determine what 
the political thought of Loyola was, as a result of the testimony, but it 

‘appeared they reject political candidates. | 

The Chairman: Local candidates? 

Mr. Dempsey: Even state-and further. We do not know 


[948] 


Ree “We did not in this proceeding seek to make any point of reliance 
of a negative character with = to any of the appcaees We. . « 
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continue to take the position with respect to Noe and Company that they 
are not financially qualified. That our points of reliance can all be 
summed up under the category that we believe our proposal was better 
conceived, better prepared and better calculated to serve the public 
interests in that area. 

With respect to the color aspect of it and since that has — at- 
tacked, I will take a few minutes to describe it. What I said about it 
goes for the other portions of our proposal. ! 
| When the Commission came out with this announcement on 
compatible color, the MacFarland material will be filed in this case. 
That is the party's direct outline of presentation which froze the case 
under that procedure. 

We requested and other parties agreed that we be a as 
the others would be to amend. We bring into the record what a specific 
concrete proposal for color would be, in the light of the Commission's 
lifting of the ban or opening the door--whatever is more appropriate 
as a phrase--for compatible color. : 

Prior to that time we had in our application an amount in the 
neighborhood of $50, 000 as a fund to take care of color, : 


; | 949] 
when, as and if it would be authorized. : 

When specific authorization came out from the Commission, we 
amended and provided for color operation. Not ina loose vague--may- 
be when the art develops we will do something--sort of way, but in a 
very specific and concrete way. We offered and committed ourselves 
to put on some 17 hours a week of local live color. We had committed 
ourselves to put on an hour and a half a day of color movies. We com- 
mitted the hours of live programming, we put in color slides, cal, yu ne cd 
film clips, colored inserts, to add to the effectiveness and attr. . ze 2S a 
ness of the program. We contracted to purchase necessary ior 
cameras and other equipment to do that i and to do it when we f 
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on the air. 

I think I should say in all fairness, we did not expect to be on 
the air the next week or the next month. We were anticipating some- 
thing like the length of time that has in fact transpired. That is normal 

and customary and has been in these proceedings. | 

Mr. Segal today said--and he slipped in today by his own testi- 
mony, another color camera in the Loyola proposal--that today he will 
do a docket we said we would do and committed ourselves to do. 

The Chairman: That was voluntary on Mr. Segal's part. Itis 
not in the record? 


[950] 
Mr. Segal: Yes it is in the record. I am going to check on that. 
To my recollection there is two cameras. 
Mr. Dempsey: There is only one live color camera, in my 
recollection and I think the record shows it. 
Now then the Broadcast Bureau has taken what seems to me to 
be a completely amazing position, partly the same as Mr. Segal's, 
that these were ridiculous, fantastic proposals. That an applicant was 
entitled to know merit. 

Now when we had the money to do it, we sent down the drain 
something like $690,000 in FM. We did withdraw the television cp, or 
surrender it. | 

, Mr. Noe did not even ask for a cp although for 30 years he has 
had a station in New Orleans. Both Loyola, TIMES-PICAYUNE and Noe 
were operating radio stations there and none of them went ahead and 
_ built a television station. To that extent we all lacked vision. 
As I say, burned by the FM experience we are perhaps unduly 





r | | Bone but we decided not to miss the boat this time. We have made 
a:céinmitment which we can carry out. There is no doubt of our finan- 
4 “Gad ability. No one has challenged it. We will carry it out. We did ; 
© it in anticipation of the fact the by this time color would be far ahead of)”, 
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where it was then, which seemed to be an obvious conclusion to us, 
although “a crystal ball” is how Mr. Segal describes that type of thing. 
We went one step further. We contended that in order to 
[951] : 
give color any kind of a start in this country, stations still had to do 
good at the local level. I think history has indicated that is fairly cor- 
rect, : 
I think Commissioner Lee once described it as the hen-and-egg 





problem. Somebody has to start. If stations do not put programs on, 
nobody will bother the receivers. If nobody buys the receivers, they 
will not be manufactured in volume and as the chairman says only with 
mass production will prices go down. 

The Broadcast Bureau's contention simply and bluntly is "Wait 








until the prices go down and then the public will buy them. When they 
buy them, then the broadcasters will braodcast color and that is the 
way it will come to the United States." : 

We believe--and I think I should say in passing--that this is the 
first case that has come to this Commission with a concrete specific 
proposal for color, local live programming. There have been others 
where they said "We will buy a camera and from time to time put on 
color program," but there is a regularly scheduled operation here. 

No one seriously doubts it will be carried out but this Commission 
affirms the initial decision. We believe it is in line with, not only the 
individual expressions of the various members, and of the Commission, 
and by Congress, that it will only | 


[952] | 
come about when there is sufficient broadcasting to bring the sete. 
Roars ey 
Today Mr. Segal says he will match us. They would not: Rete 2 
ace 
it at the hearing: And the Broadcast Bureau said thera did not: haves 


tae 
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did say it. 

Now I think to go further, I would either start something I could 
not finish in the time--I would earnestly request the Commission to 
read the documents we have filed, our statement and exceptions and our 
reply brief. There is in there, I think, a complete answer to all of the 
things I did not have an opportunity to discuss this afternoon. 

Thank you. 


* * * * 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, in a comparative hearing granting Intervenor’s 
application and denying Appellant's application, the Commission 
gave the findings and conclusions of the Hearing Examiner's 
Initial Decision the consideration and weight required by law. 


2. Whether the Commission was arbitrary and capricious and 
failed to base its findings and decisions on substantial evidence 
on the whole record 
(a) in awarding preferences to Intervenor on a comparison 
of past broadcast records, diversification of ownership 
or control of communications media, and integration of 
ownership with day-to-day station management; and 

(b) in denying preferences to Appellant on a comparison of 
television program proposals; planning for television; 
assurances for program effectuation; experience as 

° well as knowledge, past service and responsiveness to 

* community needs; and local ownership or residence. 


3. Whether the Commission denied Appellant procedural due process 
in concluding under hearing procedures then in effect that an 
evidentiary basis of comparison had been established to support 
award to Intervenor of a "decisive"preference on the comparable 


past broadcast records of Appellant's and Intervenor's radio 
stations. 


4. Whether award of a preference on the comparative factor of 


ts 
————e 


integration of ownership with day-to-day station management 
could be made to Intervenor as a non-stock corporation which 
, i. required its officers and directors to be members of the 
ee Society of Jesus. 
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} I, The Commission Erred In Deciding That Intervenor 
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Diversification Of Mass Communications Media ‘ 


A. Local Ownership and Experience . + & 


Bp. Integration of Ownership with Day to Day 
Management - *« -». ~~ 8 & «& 


G. Diversification of Media of Mass 
Communications ‘ ‘ ; ‘ ‘ 


1. The Commission Erred By Disregarding Without 
Proper Grounds Significant Differences 
Established By Substantial Record Evidence 
Thereby Depriving Appellant Of One Programming 
Preference Awarded By The Initial Decision, 
Reducing The Other To Minor Proportions And 
Refusing Appellant's Claim To A Third 
Programming Preference * ¢ * & © @ 


A. Color Television > - +-_ & + « 
B. Outlying Communities eo we oS oe, 8 
Cc. Remote Programming . *« & & & 
I, Appellant Was Denied Due Process and A Fair 
Hearing By The Commission's Error In Awarding 
Without Evidentiary Basis A Decusive Preference 


| To Intervenor On Comparative Superiority Of 
Past Broadcast Record . « 8 & & @S & 


IV. The Commission Erred In Failing In Several 
& *. Crucial Instances To Give Any Consideration Or 
Pa Weight To The Initial Decision . . . . . 
Be 


CONCLUSION . « « + = * © & &© «€ 





22 


31 


41 
45 


47 


55 


58 


ry 


(iv) 
INDEX (Cont'd.) 


AUTHORITIES CITED 


Cases: 
Associated Press v. United States, 326 U.S. 1(1945) 7 P 


Columbia Empire Telecasters, Inc. v. Federal Communications 
Commission, 97 U.S. App. D.C. 112, 114: 
228 F. 2d 459, 461(CA DC Cir. 1955) rn a a 


Johnston Broadcasting Co. v. Federal Communications 


Commission, 85 U.S. App. D.C. 40; 175 F. 2d 351 
(USCA DC Cir. 1949) se & = <= & » x 


National Labor Relations Board v. Supreme Bedding & 


Fumiture Manufacturing Co., 196 F. 2d 997, 998 
(CA Sth Cir, 1952) c= & <2 & ue S 


Pinellas Broadcasting Co. v. Federal Communications 
Commission, 97 U.S. App. D.C. 236, 237-8; 
230 F. 2d 204, 205-6(CA DC Cir. 1956) . . . . 


_ Scripps Howard Radio v. Federal Communications 


Commission, 89 U.S. App. D.C. 13; 


189 F. 2d 677, 682-3 (USCA DC Cir.) Oe om 
SEC v. Cogan, 201 F. 2d 78 (USCA 9th Cir. 1951) 
Rev'd in part on rehearing 201 F. 2d 82 (1952) 2 


Southside Virginia Telecasting Corp. v. Federal Communications 
Commission, 97 U.S. App. D.C. 130; 228 F. 2d 644 ‘ 


Tampa Times Co. v. Federal Communications Commission, 
97 U.S. App. D.C. 256, 258; 230 F. 2d 224, 
226, (CA DC Cir. 1956) - « + & 8 & 


Universal Camera Corp. v. National Labor Relations Board, 
340 U.S. 474, 493, 495 (1951) ‘is. « x *» * 


Decisions of the Federal Communications Commission: 


ABC - Paramount Merger Case, 8 Pike & Fischer RR 617 ° 


Aladdin Radio & TV, Inc., 9 Pike & Fischer RR 1, 38 s « 
Biscayne Television Corp., 11 Pike & Fischer RR 1113 ° 
KFAB Broadcasting Company, 12 Pike & Fischer RR 394 7 


Petersburg Television Corp., 10 Pike & Fischer RR 567 ‘ 
Press-Union Company, Inc., 7 Pike & Fischer RR86 ‘ 


~ Queen City Broadcasting Co., 23FCC Rep. 180 . . . te 


Radio Wisconsin, Inc., 10 Pike & Fischer RR 1243 ar ee 
Sacramento Broadcasters, Inc., 10 Pike & Fischer RR 642m z3 


South Central Broadcasting rice 9 Pike &fischer 
RR 1035, 1038 e eee Ss t. 


sR 
— Hou 


wr 
wi 


oy 
ae) 


- 


BEST COPY AVAILABLE 
from the original bound volume 


Page 


43, 


23, 


55, 56, 


43, 


36 


35 


47 


57 


55 


57 


47 





ee ee” key Sea ee ee eee ae eee ee 


> 





(v) 
INDEX (Cont'd.) 


St. Louis Telecast Co,, 22 FCC Rep. 625 : * ss «© © © & 


Tribune Company, 9 Pike & Fischer RR 770b  o we @ 4&4 «@ 
Westinghouse Radio Stations, 10 Pike & Fischer RR 957 a ee 


WHDH, Inc., 22 FCC Rep. 864-5 4 « «© © @ #© © ww & 


WJR, The Goodwill Station, Inc., 9 Pike & Fischer 
RR 260e, 260i e = . e e e . . e e e e 


WKRG-TV, Inc., 10 Pike & Fischer RR 225, 253 a a ee ee 
WORD, Inc., 22 FCC Rep. 184k klk llth hl hl le 


Statutes; 
Administrative Procedure Act of 1946, 60 Stat. 243, 5 U.S.C. 


Section 1006(c) . oe ee ee Oe ee 


Section 1007(b) . ee ew ww ww) «22, 15, 25, 26; 


Section 3009 sn ck l*®hUrtmhlCt KhUC KC OC LUC Ohl hl Cl 
Communications Act of 1934, as amended, 47 U.S.C. Secs. 151, et seq. 


Section 402(b) (1) ‘ « © ® «© « = «& « «* @ 
Section 40205)0) «= © «§ «© © © #@ © w& @® »® 


Administrative Procedure Act 


Biot ee is ee ae oe ae 


28, 


Page 


6, 33, 55 


25, 28, 54, 57 
36, 43, 44, 46 
1 











S 
ei 
lan me. 
. “ye. 
K 
. 
4 2 
™~ 
~~ 
a. 
** = = 


BEST COPY AVAILABLE 
from the original bound volume 





UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit — 


No. 14,067 


THE TIMES-PICAYUNE PUBLISHING COMPANY, 
Appellant , 


V. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


LOYOLA UNIVERSITY, 
Intervenor. 


APPEAL FROM A DECISION AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT : 
This appeal is taken pursuant to Section 402 (b) (1) of the 
Communications Act of 1934, as amended, 47 U.S.C. Sec. 402 (b) (1) 
and Section 10 of the Administrative Procedure Act, 5 U.S.C. Sec. 1009. 


STATEMENT OF THE CASE ! 

The proceedings before the Federal Communications Commission 
which resulted in the Decision (R. 6454-6567) and Memorandum Opinion 
and Order (R. 6620-6) from which this appeal has been taken as aforesaid, 
involved the mutually exclusive applications of The Times-Picayune Pub- 
lishing Company, Loyola University, a non-stock Louisiana corporation, 
and James A. Noe and Company, a partnership formed under the laws of 
Louisiana. Except where other record citations appear, the matters set 
forth herein are contained in the Commission's decision. R. 6454-6. 
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2 
Each application requested authority to construct and operate a new tele- 
sinion broadcast station on Channel 4 in the City of New Orleans, Louisi- 
ana. These applications were designated for consolidated hearing by order 
of the Appellee Commission dated December 2 (released December 8), 
1953. By this same order of the Commission, the applicants exchanged 
designated material supplementing their respective applications. Ata 
hearing conference on the date scheduled for commencement of the hear- 
ing, January 4, 1954, the parties discussed the fact that on December 17, 
1953, the Commission had amended its Rules so as to authorize compatible 
color television broadcasting, and it was agreed that the parties would 
amend their applications to include their proposals for color. This was 
done and material bearing on their proposals for color telecasting was 
exchanged on February 1, 1954. 

The hearing issues (in addition to a non-comparative financial issue 
affecting Noe Co.) required a determination, on a comparative basis, of 
which of the operations proposed in the aforesaid applications would best 
serve the public interest, convenience and necessity in the light of the 
record made with respect to the significant differences among the applica- 
tions as to: 

(a) The background and experience of each of the above-named 

applicants having a bearing on its ability to own and operate 
the proposed television station; 

(b) The proposals of each of the above-named applicants with 

respect to the management and operation of the proposed 
station; 

(c) The programming service proposed in each of the above- 

entitled applications. 

Under Commission hearing procedures and rules then in effect con- 
sistent with the Johnston case, party applicants to the proceeding were 
required to state and to assume the burden of proof of their respective “a 
points of reliance, i.e. , the aba differences between the proposals 


? 


advanced by each party on h a , W3 3 behalf as a point of preference on 
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3 
comparative consideration. The respective points of reliance of the appli- 
cants were set forth in the further order governing hearing dated July 9, 
1954. The direct cases of the applicants were, by agreement, presented 
entirely in written form, with the full right of cross-examination to other 
counsel. The record was first closed on November 3, 1954, was there- 
after reopened on three occasions to receive affidavits, and was finally 
closed on May 4, 1955. Proposed findings and conclusions, both affirma- 
tive and reply, were filed by all applicants. 

The Hearing Examiner Elizabeth C. Smith released her Initial Deci- 
sion on July 7, 1955, looking toward a grant of the application of Appellant 
herein and a denial of the applications of Loyola University and James A. 
Noe and Company. R. 6367. The "deciding factor" on the record in the 
proceeding on which the Hearing Examiner based ultimate preference for 
grant of Appellant's application as better serving the public interest was: 


". . . the fact that Times-Picayune [Appellant] merits 
preference on two important facets of proposed programming, 
namely, regularly scheduled programs of particular interest 
to residents of outlying communities located within the area 
to be served; and regularly scheduled color television pro- 
grams." R. 6366 par. 42. 


In addition a slight preference was awarded to Appellant on the factor 
of greater participation in the civic and community life of New Orleans. 
Intervenor received a preference with respect to its past operation and 
experience "in the use of one of the most important and powerful AM radio 
facilities [WWL] in the nation -- a preference, however, “which was 
largely offset by Appellant's long and meritorious record in ascertaining 
and serving the needs of the community "by its newspaper enterprise and 
the shorter experience of its "much less powerful radio station [WTPs]." 
On all other aspects of comparison the proposals were equated, R. 6366 
par. 41. ! 

Exceptions were filed and oral argument was held before the Com- 
mission, en banc, on May 25, 1956, in which counsel for each of the par- 
ties participated including the Commissig a Broadcast Bureau. | 

By Decision adopted July 11, 1956, : released Tuy 13, 1956, the 





4 
Commission reversed the Hearing Examiner's Initial Decision by denying 
appellant's application and granting the application of Loyola University. 
R. 6454-67. In reaching this Decision, the Commission stated that it pre- 
ferred the application of Loyola University because it (Loyola) had "testab- 
lished one clear preference which is decisive of its case -- its past record 
of performance in relation to the [its] Station WWL over a period of many 
years in the principal community." R. 6566. 

. In addition to the foregoing "decisive" preference, Intervenor was 
awarded a "clear" preference over Appellant on the factor of diversifica- 
tion of mass communications media and a preference on ownership integ- 
ration with day-to-day station management. These preferences were 
adjudged to have outweighed preferences awarded to Appellant over Inter- 
venor on the following factors: diversification of ownership business 
interests; background and record of participation in civic affairs; and 
program proposals (outlying communities). No other preferences were 
awarded either application. R. 6565-6. | 

| On August 13, 1956, Appellant filed a Petition for Rehearing directed 
against the aforesaid decision in which it raised only two points involving 
matters on which Appellant had not theretofore presented its contentions. 
R. 6568-85. Of these two, the only one relevant to this appeal pointed to 
the need for reconsideration of the Commission's decision by virtue of the 
death or removal of two officials of Loyola, and the effect thereof on the 
preference awarded Loyola over Appellant on integration of ownership 
with day-to-day management of the broadcast facility applied for, parti- 
cularly since one of the two persons separated from Loyola's proposal 
was the individual whom the Commission in its decision characterized as 
the one who "personalized" the degree of integration promised or to be 
expected by a grant of Loyola's application. R. 6579-83. 

After having had this petition under advisement for nearly eleven 
months, a Memorandum Opinion and Order was adopted by the Commis- 
sion June 27, 1957 and released July 11, 1957, in which the Commission 
noted the death or removal of the two officials related to Loyola Univer- 
ward of an ownership integration _ 
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4) | 
preference to Intervenor was unaffected by these changes. R. 6620-6. 


STATUTES AND RULES INVOLVED | 
The relevant parts of statutes and rules of the Commission involved 
| 
in this appeal appear as Supplement A to this brief. 


STATEMENT OF POINTS 


Les The Commission Erred in Deciding that Intervenor Was Un- 
related to the Society of Jesus, the Provincial Superior or 
the Superior General in any Manner Meaningful or Relevant 
to Comparative Consideration of Intervenor with Appellant 
on the Factors of Local Residence, Integration of Owner- 
ship with Day to Day Station Management and Diversifica- 
tion of Mass Communications Media. | 


2. The Commission Erred by Disregarding without Proper 
Grounds Significant Differences Established by Substantial 
Record Evidence Thereby Depriving Appellant of One Pro- 
gramming Preference Awarded by the Initial Decision, 
Reducing the Other to Minor Proportions and Refusing 
Appellant's Claim to a Third Programming Preference. 


3. Appellant was Denied Due Process anda Fair Hearing by 
the Commission's Error in Awarding Without Evidentiary 
Basis a Decisive Preference to Intervenor on en 
Superiority of Past Broadcast Record. 


4. The Commission Erred in Failing in Several Crucial In- 

stances to Give any Consideration or Weight to the sein 

Decision. ! 

SUMMARY OF ARGUMENT | 

I. By charter the only persons who can be officer-directors of 
Intervenor are the officers of the Society of Jesus in immediate charge of 
the community of Jesuit priests at Loyola. It is undisputed on this record 
that the selection, appointment, and tenure of these Jesuit officers is a 
power exercised exclusively by their superiors, i.e., the Provincial 
Superior and Superior General, who are not members of Intervenor. Not- 
withstanding these incontestable facts the Commission ruled that it would 
treat Intervenor as legally and practically independent of any and all out- 
side relationships. On this erroneous basis the Commission refused to 
weigh or consider any record evidence relevant and significant to Inter- 
venor's showing on any of the ownership eriteria as affected Re the external 
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appointing authority. 
Thus, the Commission's comparative evaluation under the local 
ownership factor judged Intervenor solely on the residence showing of its 
officers and directors without any consideration, let alone any detraction, 
arising from its lack of individual owners. Also the Commission errone- 
ously excluded from consideration undisputed record evidence showing the 
minor degree to which residence in New Orleans was recognized by the 
external appointing authority as a qualification possessed by Intervenor's 
officers and directors at the time of appointment. Also excluded was 
relevant evidence showing replacement of persons who had acquired local 
residence backgrounds by persons who were non-residents when appointed. 
Under the factor of ownership integration in day to day station affairs, the 
Commission improperly changed its traditional standard to accommodate 
Intervenor's lack of individual owners resulting from its non-stock status 
and even more improperly evaluated Intervenor by a less exacting standard 
not requiring integration of individual owners while continuing to hold 
Appellant to a showing by the strict traditional standard of individual own- 
ership integration. In addition to this misuse of the ownership integration 
factor, the Commission's conclusions were not supported by substantial 
evidence on the whole record because they excluded any consideration of 
its own findings and record evidence (1) showing the periodically changing 
composition of the personnel on Intervenor's board by operation of canon 
law and exercise of the external appointing authority, (2) permitting acom- 
parable evaluation of Appellant's directors, and (3) warranting preferential 
credit to Appellant for Mr. Healy's day to day supervisorial contact, par- 
ticularly after the removal by death of Father O'Leary, the only member 
of Intervenor having such contact. The Commission's award of a clear 
preference to Intervenor on the factor of diversification of media of mass 
communications was improper because it was reached in direct conflict 
with its holding in the WKRG-TV case and only by the exclusion from com- 
parative evaluation of all record evidence concerning any and all other 
media interests of the Jesuits and the relationships and community of 
interest existing among them. =z. | 
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II. The Initial Decision proposed grant of A ppellant' s application on 
the deciding factor of Appellant's superior showing in two facets of pro- 
posed programming -- regular local live color programs and regular pro- 
grams for remote origination or for the participation of persons outside 


New Orleans. The Commission erroneously denied any preference for 
Appellant on color programming by relying solely upon its holding in a 
factually inapposite case. It reduced to minor importance Appellant's pre- 
ference on regular programs designed to be originated outside New Orleans 
or for participation by persons or groups from outlying communities. This 
was done (1) by arbitrarily refusing to evaluate three of Appellant's pro- 
grams in this category, according to their effectiveness in satisfying the 
public interest purpose which they were designed to serve, and (2) by 
evaluating them instead by a different standard which they were not specially 
designed to serve and for which they were therefore not found effective. 
Lastly, no ruling nor any "reasons or bases" were given on the preference 
claimed by Appellant on the significant differences between applicants' 
proposals for remote programming -- a classification given separate and 
preferential evaluation in other cases where significant differences existed. 
Ill. The Commission gave a decisive preference to Intervenor on its 
claim of superiority over Appellant on a comparison to be made of the 
record of operation of radio stations operated by them. The Commission 
correctly held that under procedures then in effect the burden of proof 
rested with Intervenor as the one claiming comparative preference to pre- 
sent adequate comparative evidence of its own and Appellant's radio opera- 
tions sufficient to establish the significant differences it claimed existed 
in its favor. The Commission violated all concepts of fair play by making 
findings reflecting adversely on Appellant concerning operational details 
of its radio station, based, with unimportant exceptions, on cross-exam- 





ination of a witness confessing lack of personal knowledge of operational 
details. 

IV. In the foregoing areas of principal or decisional significance to 
a comparative evaluation of Appellant and Intervenor , the ‘Commission, in 
disregard of controlling authority, gave rio weight or consideration to the 
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Initial Decision as part of the whole record and, thereby, ignored many 


considerations and evaluations developed therein relevant to the compari- 
sons which should have been made or the considerations that should have 
been weighed and considered by the substantial evidence of record. 


ARGUMENT 
i: 

Was Unrelated to the Society of Jesus, the Provin- 
cial Superior or the Superior General in any Man- 
ner Meaningful or Relevant to Comparative Consid- 
eration of Intervenor with Appellant on the Factors 
of Local Residence, Integration of Ownership with 
Day to Day Station Management and Diversification 
of Mass Communications Media. 

The question presented for review under this point concerns the 
error of a Commission determination in an area of decision not involving 
exercise of agency expertness nor of a broad discretion. As will be shown 
below, this area of decision and the reasonableness of the Commission's 
conclusion is one which this Court by its background and experience is 
better able and more competent to judge and decide than is the Commission. 

In its application of the statutory standard of public interest, con- 
venience and necessity to a determination of which competing application 
in comparative hearings should be granted, the Commission has evolved, 
by virtue of its expertise and its responsibility for policy-making in this 
field of regulation, certain well-established guide-lines or criteria for 
decision? This appeal does not involve, nor does it present to this Court 
for review, any question concerning the legal sufficiency or relevance of 
any of the criteria applied by the Commission in the decision below. This 
appeal, instead, seeks correction of errors of law in the misapplication 
of accepted policy guide-lines or decisional criteria to the facts in this 
case by its arbitrary and unreasonable judgments favoring Intervenor at 


1 SEC v. Cogan, 201 F. 2d 78(USCA, 9th Cir, 1951), rev'd. in part on rehearing, 201 F, 2d 82 (1952). 
2 This is not meant to suggest that in this area the Court may properly decide in the first instance the 
matter in question but only that the nature of the question decided by the Commission is not one which the 
statutory scheme contemplated as being specially committed for decision to the expermess or broad discre- 
tion of the agency involved. 

3 Aladdin Radio and Television, Inc., 9 Pike & rRR1, 38 (para. 5) -- this was the first final deci- 
sion in a fully contested comparative TV hearing Er lifting in 1952 of the freeze. 
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Appellant's expense. In the portion of the brief which immediately follows, 
there will be a general discussion of the Commission's erroneous treat- 
ment and disposition of the relationships between Intervenor and the Soci- 
ety of Jesus as relationships having no bearing upon the factors or criteria 
of decisional significance in this case.’ | 

Before referring to the Initial and Final _— below on this 
aspect of the case, it may be helpful to state generally the problem which 
the case below presented to the Commission for comparative decision in 
the record made at the hearing. The unique problem presented arose 
from the fact that Intervenor was a non-profit, non-stock university corp- 
oration, R. 6457, par. 7, whereas Appellant was a conventional private 
widely-held stock company, R. 6487, par. 52. Intervenor was not the 


conventional type of non-stock university corporation, however S It was 


one with four charter officers and directors who occupied these positions 
in the civil corporation not by virtue of their direct election, selection or 
appointment to these charter offices, but rather indirectly and ex-officio 
as an automatic by-product solely and entirely of their selection and ap- 
pointment to offices ‘in the Society of Jesus under canon law or rules and 
regulations of a widely known, tightly knit and militarily organized reli- 
gious order of priests of the Roman Catholic Church Inown as the Society 
of Jesus. These appointments are made by superior officers of the Soci- 


| 
ety of Jesus, who are not members of Intervenor. : 


The conceded relevant’ facts as found by the Commission itself on 
this subject, are these: i 


1 See Item 5 of Statement of Questions Presented in the instant appeal. 2 
2 It is believed to be common for private university corporations to be organized as non-stock companies 
with the governing authority (Trustees, Regents, Directors, etc.) in a self-perpetuating body, i.e., where- 
in appointment and removal of members is by the remaining members. This major organizational differ- 
ence between Intervenor and other non-stock university corporations is one of which Intervenor is well 
aware, as shown by the testimony of Father Donnelly, the Father Superior or Rector of the Jesuit community 
at Loyola and ex-officio Intervenor's president: 

"From 1912 to 1942 there were seven on the board of directors / ‘of tntacrenee? elected 

from the corporation / Jesuits at Loyola/ once a year. And of these seven elected mem- 

bers of the board of directors the board itself elected its president, its vice-president and 

treasurer and other directors. Vacancies were filled by the remaining members of the 

board, That was up until 1943." Tr. 380. (Emphasis supplied). | 


3 The appointing procedure followed, and identification of the appointing authority. were fully developed 
in the record below and will be discussed hereinafter. 


4 Not included in this summary is the Commission's ae 100) finding, which wil be referred to, 
infms ps 38. fied 
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1. Intervenor is a non-profit, non-stock corporation organized 
under the laws of the State of Louisiana. R. 6457, par. 7. 


2. Intervenor's corporate charter expressly provides that "the 

| corporation shall at all times be composed of priests of the 

Society of Jesus attached to Loyola University, and no other 
person". R. 6460, par. 10a. 


3. The charter expressly states with respect to the property 
rights of members, that: "|I]n case of the death of any of 
the members of this corporation, his heirs or assigns shall 
not have the right to participate in the affairs of this corpor- 
ation; or to exercise by way of inheritance or otherwise, any 
right of ownership in the property or effects of the corpora- 
tion. And the same shall be true of any member who while 
still alive ceases to be a member of the corporation for any 
reason whatsoever”. R. 6463, fn. 13. 


4, Subject to the special requirement by charter that all acts 
of the Board shall have the approval of the President, Inter- 
venor's corporate affairs are administered and directed by 
a Board of Directors to consist of its President, Vice- 
President, Secretary and Treasurer, plus not less than one 
nor more than three additional members of the corporation 
which is strictly limited to members of the Society of Jesus. 
R. 6461, par. 10a, fn. 9. 


5. Intervenor's "charter expressly provides that the president, 
vice-president, secretary and treasurer, respectively at- 
tain their positions [offices] and become directors in the 
corporation ipso facto [i.e. , ex-officio] upon appointment 
to the following positions in the Jesuit religious community 
of Loyola University: Rector, Prefect of Studies, Minister 
and Procurator". R. 6461, par. 10a. 


6. "The Rector of the Loyola religious community is appointed 
by the [a non-resident] Superior General of the Society of 
Jesus. The Prefect of Studies, Minister and Procurator 
[ offices in the Society of Jesus for supervision and control 
of a Jesuit religious community or house] are appointed by 
the Provincial of the [Southern or] New Orleans Province. 
[R. 6461-2, par. 10b, fn. 10] In these positions all are 
subject to transfer". R. 6462, par. 10c 


7. "The Society of Jesus (known also as the Jesuit Order) a 
religious order of priests of the Roman Catholic Church, 
is governed by the canon law and the dogma of the Roman 
Catholic Church and by the rules and regulations of the 





1 The Provincial of the Southem Province is the Superior of all Jesuit institutions, i.e., universities, 
colleges, high schools, seminaries and churches, and chief administrative officer of all Jesuit priests, in 
phe extending across the Southem States from Key West to Albuquerque, R. 6459, par. 9c; 
6462, fn. 12. wR, 
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Order. . . There are about 32,000 members of t the Jesuit 
Order throughout the world of whom 7500 are in the United 
States and 350 to 400 are in the [Southern or] New Orleans 
Province. Jesuits in the United States operate, in addition 
to churches and high schools, 28 colleges and universities. = 
R. 6464, par. 11. 


8. With the exception of the Rector, who is subject to the auth- 
ority of the Superior General, "the assignment and transfer 
of members of the Loyola religious community . . . are 
controlled by the Provincial Superior". ". . . under 
normal conditions the [ Jesuit] oath of obedience would ren- 
der removal simple in that the Provincial might give a di- 
rection that would be obeyed."" Para. 10(e) and fn. 14. 
(Emphasis supplied) R. 6463, para. 10e, fn. 14. | 


It was Intervenor's position on these facts that no aspect of the 
relationships reflected by the foregoing facts as existing between the 
Society of Jesus, the appointing authority, and Intervenor had any deci- 
sional significance in any comparative evaluation of the applicants. It 
was Appellant's position that any aspect or effect of the relationship in 
question which could be related as being meaningful to any one of the 
ownership criteria must be considered and weighed in making a compara- 
tive determination as between the applicants. | 

In the Hearing Examiner's Initial Decision it was chneinded upon a 
consideration of all decisional factors that the public interest would be 
better served by grant of the Appellant's application and proposal and by 
denial of Intervenor's mutually exclusive application. With specific refer- 
ence to the question of Intervenor's relationship to the Society of Jesus as 
bearing upon the comparative decisional process, it was found and con- 
cluded in the Initial Decision with uncontestable accuracy on the same 
findings enumerated above, that: 


(1) ". . .control by the Society of Jesus over the selection, 
appointment and tenure of the officers and directors of 
Loyola has been clearly established. . ." R. Nie 
para. 6. 


ke 


at F 


(2) Although Intervenor's status as a non-stock company 
does not make possible "any direct comparison of the 
qualifications of its owners" with those of Appellant, 
"the manner in which. . . the right of selecting the 
officers and directors who are, eens with the SeapOGe 
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sibility for supervising and directing the affairs of the 
company, can be compared." R. 6352, para. 11. 


(3) "The charter of Loyola [Intervenor], restricting its 
corporate officers to incumbents of designated posi- 
tions in the religious community, give power of selec- 
tion and appointment of the corporate officers anda 
majority of the board of directors [fn. reference de- 
leted] to authorities other than members of the corp- 
oration. While this is not disqualifying, it is a factor 
which must be considered in a comparative proceed- 
ing." (Emphasis supplied) R. » para. ; 


The Commission's Final Decision reversed the Hearing Examiner 
without any reference to these three Initial Decision holdings, and awarded 
the grant to Intervenor and denied Appellant's application. It excluded in 
toto the various implications on the process of comparative evaluation 
recognized by the Initial Decision as arising from the relevant aspects of 
Intervenor's charter procedures for selection, appointment and removal 
of its officers and directors. This it did without any statement of its 


- reasoning, by the following one sentence holding appearing in the decision 


in three separate references: 


" . . . the record indicates that the Loyola applicant is 
independent for legal and practical purposes from the 
Society of Jesus and therefore these matters are not rele- 
vant to our consideration here"’. R. 6563, para. 46; also 
to substantially same effect are references in the last sen- 
tences of paras. 3 and 8, R. 6542, 6544. 


In support of its conclusion that Intervenor is legally independent 
of the Society of Jesus, one is left to guess, since the Commission (con- 
tary to 5 U.S.C. Sec. 1007(b)) nowhere stated its reasoning, that it 
apparently relied upon the uncontested fact that Loyola University as a 
non-stock corporation organized under the laws of Louisiana is technically 
a separate legal entity from the religious order of Roman Catholic priests 
known as the Society of Jesus. Such a technical distinction, however, 
merely emphasizes a distinction without a difference, since the civil 
charter of the Intervenor's corporation drawn up by its Jesuit incorporat- 
ors (R. 1512) not only forbids office or membership in the corporation to 


any but Jesuits, but also forbids appointments to or tenure in four desig- 


T” Exercise of these rights of selection are referred.to in the Initial Decision as “actions. . .taken-affecting 


Loyola which are equivalent to the exercise of rights accruing to those who own stock in a stock company”. © 
Ibid. _ ‘ aa 2 
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13 | 
nated corporate officer-directors to any person other than those individuals 
selected for specific offices in the Society of Jesus established by canon 
law for the administration, and control of Jesuits assigned to the religious 
house or community maintained by the Society of Jesus at Loyola. To say 
that a corporation so organized by charter is legally independent of the 
Society of Jesus is : extend the nicety of legal distinctions to illogical and 
untenable extremes. 

But the Commission held not only that the Intervenor was “legally 
independent" from the Society of Jesus but "practically" independent. This 
erroneous conclusion was presumably based upon the only new finding rele- 
vant and capable of supporting it which the Commission added to those con- 
tained in the Initial Decision, as follows: ! 


"The record contains no evidence of control or attempted control 
of radio station WWL by either the Provincial or the Superior 
General through the power to appoint or transfer." | Re 6464, para. 
10f. 


The jump from this finding to the conclusion that the Intervenor is 
legally and practically independent of the Society of Jesus is one which the 
Commission cannot make either legally orrationally without the necessary 
nexus of intermediate findings or reasoning. It cannot be made, on the whole 
record, Since other findings made in the decision point to the undeniable 
existence of many relationships, legal and otherwise, between the Society 
of Jesus and Loyola indicating interdependence and community of interest 
rather than the broad independence which forms the basia of the Commis- 
sion's only conclusion on this point. 





Moreover, it does not follow that lack of evidence of “control or 
attempted control" through the "power to appoint and transfer" requires the 
conclusion that the Commission must exclude from the process of compara- 
tive evaluation any and all considerations related to the power of appoint- 
ment and transfer reposing in persons not members of Intervenor. As will 
be shown, infra, there are many such considerations which are highly rele- 
vant to comparisons which must be made under the criteria of local owner- 


‘tg 










ee 
1 Father Donnelly, the Superior or Rector of the suit Community at Loyola and thereby factor 

Intervenor's president, stated that “the administration of the Society is by Provinces” and that ” Ferithint the 

various provinces individual corporations are created for the purpose of operating /' /the/ churches, schools, 

colleges, .etc,” which the Society's mission as a teaching and missionary order requires. Tr. 418. It is 

apparent therefore that civil incorporation is merely an incident ae instrument to fulfill the needs and purposes i 
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14 
ship, integration of ownership and management, and diversification of 
interests in mass communications media. 

More particularly, however, the finding in question is fully compatible 
and consistent with an assumed state of facts that would require a considera- 
tion of the appointive power as a matter of obvious decisional significance, 
rather than as a matter of no decisional significance. Let it be assumed 
that the Provincial Superior and Superior General in appointing or trans- 
ferring Intervenor's directors completely ignored long local residence, de- 
gree of participation in civic and community affairs and all other qualifi- 
cations regarded by the Commission as meaningful in a principal of a 
broadcast applicant. Such disregard would be completely consistent with a 
lack of evidence of control of Intervenor's or WWL’'S affairs by the power to 
appoint and transfer, such as the Commission's finding refers to. By the 
same token, however, such complete disregard by the appointing authority 
of every factor meaningful to a broadcast applicant would itself be a matter 
of highest decisional significance, rather than a matter of no decisional 
significance. 

Thus, the decisional significance of Intervenor's external appointive 
power or the lack thereof is not and cannot be determined by whether there 
is evidence that the power to appoint and transfer has been used to control 
the affairs of WWL or Intervenor. In a private stock company, one does 
not have to have evidence of "control or attempted control" of the company's 
business affairs or operation by a more than 50% stockholder to say or to 
accept the fact that such a stockholder has control for all purposes that are 
significant to the process of comparative evaluation of broadcast applicants 
under the three decisional criteria mentioned. See infra, pp. 34-35. 

| It was Appellant's position throughout the proceeding below that 
whether or not control of Intervenor in the legal sense was held by the 
Society of Jesus, through its officials, the legal and other relationships 
that obviously did exist between them were in themselves material and 
relevant and had to be weighed in any comparative evaluation made of the 
applicants under the criteria of comparison indicated. In its approach to a 
comparative evaluation of Intervenor as a non-stock company and Appellant 
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15 | 
as a stock company, this contention was accorded recognition by the 
Initial Decision, which held: | 


"Loyola University is a non-stock corporation and bas no stock- 
holders in a strict legal sense. It is, therefore, not possible to 
make any direct comparison of the qualifications of its owners 
with those of the stockholders or voting trustees of Times- 
Picayune. However, the manner in which actions are taken 
affecting Loyola which are equivalent to the exercise of rights 
accruing to those who own Stock in a stock company, particularly 
the right of selecting the officers and directors who are charged 
With the responsibility of supervising and directing the affairs 
of the company, can be compared." (Emphasis aapptied) 

R. 6352, para. 11.  — 


These legal concepts essential to a proper comparative evaluation of 
the applicants were wholly ignored in the Commission's final decision. Such 
action by the Commission was arbitrary since it has failed, as it was re- 
quired to do, to give consideration to matters of law and fact which were 
presented for decision and were clearly relevant to matters or areas of 
decisional importance. 5 U.S.C. Sec. 1007(b). | 

In completely refusing to consider all relationships between Inter- 
venor and the Society of Jesus as they may be relevant and material to 
comparative evaluation of the applicants, the Commission deprived Appel- 
lant of a fair hearing and committed reversible errors highly prejudicial 
to Appellant in that such errors (1) have been a basis for denying preferences 
claimed by Appellant on the comparative factors of local ownership and 
experience and integration of ownership with day to day station manage- 
ment, and (2) have been a basis for granting undeserved preferences to 
Intervenor in integration of ownership with day to day station management 
and in the diversification of ownership and for concentration of control of 
media of mass communications. | 
| 

The importance and relevance of local ownership aah experience as 
one of the criteria applied by the Commission in deciding applications in 
comparative hearing is well-established in countless Commission decisions 
and its use has been sanctioned by this Court. Scripps-Howard Radio v. FCC, 


89 US App. DC 13, 189 F.2d 677, 682-3 (USCA DC Cir.). 


A. Local Ownership and Experience 





“f 





16 
In assessing Appellant's showing on this factor, the Commission 

weighed these facts (1) that Appellant's Board of Directors consisted en- 
tirely of lifetime or long-term residents of New Orleans, (2) that two- 
thirds of Appellant's capital stock was owned by residents of New Orleans, 
and (3) that nine of the eleven voting trustees representing 51% of the stock 
were likewise long-term or native New Orleanians. R.6542-3, para. 4. 
The evaluation of Intervenor's residence showing (R. 6542, para. 3) with 
which Appellant was compared was limited to these facts: 


(1) Three of the seven members of Intervenor's Board are 
native New Orleanians (although one of these three, 
Father Shields, was transferred by his superiors to 
duty in Dallas, and thereafter returned "frequently" to 
New Orleans). For discussion of question concerning 
Father Shields’ right to be a director, see pp. 20-1, 
infra. 


Of the remaining four members, one had resided in 
New Orleans since 1937, another since 1942, the 
third since 1947, and the president has been a resi- 
dent for six years. 


(3) The educational institution operated by Intervenor 
has been legally domiciled in New Orleans since 1912. 


The only reference to the record evidence and findings showing the extent 
to which local residence was regarded by the external appointing authority 
as a qualification of a prospective Loyola director, was contained in this 
language: 


"We note in this connection the reliance points relative to 
power of appointment and subjection of transfer to other 
assignments. Our findings show the facts with respect to 

these matters, including the long history of the method of 
exercise of such power of appointment. We therefore cannot 
consider these matters to militate in any manner against the 
conclusions we have drawn [as enumerated above ] with respect 
to the Loyola residence showing."" (Emphasis supplied) R. 6542, 
para. 3. 


1 The Commission credited Times’ directors with an aggregate stock interest of no more than 17%. (R. 6543) 
In so doing, it arbitrarily deleted from consiération and exclased from its decision, the finding made by the 
Examiner at f.n. 75 (R.6362) of the Initial Decision that Times’ directors and their families represented 42% of 
the ‘Times stock- a percentage determined by calculation from tabulation at para. 55 of the Initial Decision 
which the Commission adopted virtually without change as para. 55 of its final decision. (R. 6488) 


2 On this record, two of these directorships (the one described as resident since 1942 and the other since 

1947) were vacant with no replacement on this record, though replacement was obviously necessary. These 

were Father Fuss, Intervenor's Secretary, transferred out of the Jesuit office of Minister of the Loyola house, 
% (R. 6626) and Father O'Leary, WWL faculty director, deceased. (R. 6623 para. 11) , 
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17 
In its final comparative evaluation of the Applicants on the local 
ownership factor the Commission said: 


"It is our conclusion that Loyola and Times are the — 
applicants before us with respect to this factor and that any 
difference between them is not of sufficient significance to in- 
dicate a preference. We have, of course, in Loyola, a non- 
profit corporation as to which local residence cannot take into 
consideration stock interests. Loyola is an educational insti- 
tution localized in New Orleans over a long period of years. 
Similarly in connection with Times, we have taken into con- 
sideration its claim--which we credit--that its fine showing 
of locally resident stock holders has produced a tenure of 
resident officers and directors, making this applicant also 
indigenous to the New Orleans community.” (Emphasis 
supplied) R. 6543, para. 6. | 


The Commission erred in its comparative evaluation of Appellant and 
Intervenor on the factor of local ownership in that (1) it compared Inter- 
venor's officers and directors against Appellant's officers and directors 
and stockholders, and thereby failed to give any consideration to the equiv- 
alent characteristics of stock ownership as revealed by the history of the 
appointments made to fill Intervenor's offices and directorships by the 
appointing officers of the Society of Jesus who were not members of the 
civil corporation; and (2) its conclusion was contrary to the weight of sub- 
stantial evidence on the whole record. | 


The Initial Decision makes clear the erroneous character of the 


Commission's conclusions on this factor insofar as they refused to con- 
sider or weigh the extent to which the appointing authority recognized local 
residence as a qualification of a prospective Loyola director, Thus, the 
Examiner properly included the following considerations as necessarily 
bearing on any evaluation of Intervenor’s residence showing: 


"The current president [see below footnote’ to this brief ] of 
Loyola, Father Donnelly, was a resident of Mobile and presi- 
dent of Spring Hill College, a Jesuit college, at the time of his 
appointment, 74/ in March, 1952, as Rector or Superior of the 
Jesuit community at Loyola. Under the terms of Loyola's 
charter this automatically made him the president and director 
of the university corporation. Father Donnelly's poly previous 

i “The most important office in the /Intervenor ‘s/ corporation is the president, have only because he is 


the head of the corporation and has the power to appoint three directors, but also because of the fact that no 
legal action of the Loyola Board of Directors can be taken without his approval.” er Supplied.) 


(R. 6363 Para. 11) 
ee 
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residence in New Orleans was during a four year assignment 
[1942-46] as a [Jesuit] high school principal in the city. 


%47 Father Donnelly was transferred from Mobile to New 


Orleans after six years as president of Spring Hill College. 
According to his own testimony, he was not consulted about 
this change which was made at the direction of his superiors" 
(Emphasis supplied) 


"With respect to the other three incumbents of the offices, the 
vice-president, in office only since January, 1952, was a non- 
resident at the time of his appointment and had previously re- 


sided in New Orleans no more than three years interrupted by 
an intervening out of town assignment; the secretary, though 
not a native of New Orleans, had lived in New Orleans for the 
seven years preceding his appointment in 1949; the treasurer, 
though a native of New Orleans, had spent many years on 


assignments outside the cit and was residing in Shreveport 
when appointed in March, 1954. The fifth director, Father 
O'Leary, was made a director in 1947, though at that time 


he had not previously resided in New Orleans. The remain- 
ing two directors, Father Whelan and Father Shields, are 


both natives of New Orleans, who were appointed as directors 
by the president in September, 1953. Before the month was out, 
however, Father Shields was transferred from New Orleans to 
a new assignment in Dallas, Texas." (Emphasis supplied) 

R. 6353. 


In evaluating the local residence factor in the light of the provision 
in Intervenor's charter that all members of its corporation must perforce 
be residents of New Orleans during membership in the corporation, the 
Examiner held “such local residence [to be] of little if any, significance 
as a comparative factor, in view of the charter provision which gives non- 
resident authority to name the president" who in turn is given effective 
control by virtue of his veto power on all acts of the Board and his power to 
name three directors who would constitute, with himself, a majority of the 
Board. R. 6360, para. 28. 

These considerations in the Initial Decision of the aspects of local 
ownership as they affected Intervenor's comparative showing were fully 
supported by substantial evidence and indeed were necessary to any proper 
consideration of the relative merits of the applicants on this factor, despite 
the fact that the Initial Decision ultimately concluded (erroneously in Appel- 
lant's view) that as between Intervenor and Appellant, no preference was 
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19 
merited. The fact that the Commission was in agreement with the Initial 
Decision in not awarding a preference to Appellant over Intervenor on the 
factor of local ownership is not, however, significant. Clearly the Ex- 
aminer's failure to award the requested preference was not prejudicial to 
Appellant since the Initial Decision found in favor of Appellant on other 
sufficient grounds. The Commission's final decision on the other hand, 
not only gave the final award to Intervenor but did so on the basis of a 
decision which failed to dispute the accuracy or even to weigh or consider, 
as it fairly should have, any of the residence factors noted and quoted above 
from the Initial Decision as necessary to a fair comparative evaluation. 

As for the relevance of these matters to an adequate, fair and im- 
partial comparative evaluation of the applicants, the Commission itself 
recognized that weight and credit is to be given properly for the agent or 
cause that "produced a tenure of resident officers and directors". R. 6543, 
para. 6 quoted supra, p. 17. Thus, after recognizing the need for eval- 
uation of the agent that produced the "tenure" of Appellant's officers and 
directors, it becomes wholly arbitrary and unjustifiable for the Commis- 
sion to refuse, as it did, to take into consideration the character of the 
tenure of officers and directors "produced" by Intervenor's intricate pro- 
cess by charter and by canon law for their selection, appointment and re- 
moval. Thus, refusal is incomprehensible, particularly in view of the de- 
tailed treatment given the subject in the Initial Decision. ! 

The record evidence establishes that roots in the community and 
length of local residence are at best secondary or purely incidental qualifi- 
cations to those which are considered most important to the Provincial 
Superior or Superior General as appointing authorities of the Society of 
Jesus in filling the offices established for governance of the community of 


priests at Loyola by which office in the civil corporation is p iuctoentally 


acquired. 
In addition tothe error of the Commission's sealiiias ruling, the 
residence facts pertaining to Intervenor, which the Commission did choose 


+ As will be developed, infra, only three of Intervenor's seven directors were New Orleans residents when 
a are to the positions held. 





20 
to weigh, were basically misleading since they included significant mis- 
takes and excluded other significant data detrimental to Intervenor's show- 
ing. Thus, from the decision findings (R.6459-60, paras. 9c, e, and g) the 
three New Orleans natives referred to in the conclusion may be identified 
as Fathers Shields, Whelan and Goodspeed. As to Father Shields, there 
can be no question but that his background and experience (R. 6459) are 
rich in community roots and association and are clearly far superior to 
those of his fellow Jesuits on the Loyola Board, not only in terms of broad- 
cast experience, but also in terms of all other factors meaningful to a 
principal in a broadcast applicant. However, his tour or term at Loyola 
as President was terminated by action of the Superior General in Rome 
which transferred Father Donnelly from Spring Hill College, Mobile, to 
replace Father Shields as Jesuit Superior of the Loyola religious house. 
Only a few months later, July 30,1952, Father Shields was again trans- 
ferred by superior authority to the pastorate of the church of the Immac- 
ulate Conception in New Orleans and as he put it "departed from official 
connection with WWL and Loyola University." R.1375. More than a year 
later, in August, 1953, Father Donnelly, in evident recognition of his pre- 
decessor's desirable background and experience, used his power to appoint 
two additional directors to put Father Shields back on the Loyola Board. 
Whatever benefit to Loyola may have accrued by this move to utilize 
Father Shields’ substantial local residence qualification, it was obviously 
secondary to the requirements of the Society of Jesus because only one 
month later, Father Shields was transferred out of New Orleans by order 
of the Provincial Superior to the Presidency of Jesuit High School in 
Dallas, Texas. R.1375-6. 

Although the Examiner noted in the Initial Decision (R. 6361, para. 30) 
that apart from the difficulties imposed by the 500 mile transfer to Dallas, 
a legal question or doubt existed as to whether Father Shields could any 
longer qualify as a Director in Intervenor in view of the express charter 
provision (R. 6460, para.10a) that only priests of the Society of Jesus 


Father Shields was Faculty Director of Intervenor’s Radio Station WWL for more than seven years oiadl 
52) and in his own words exercised the authority of the “owner of WWL”. (R. 1372 L. 27) 
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attached to Loyola University "and no other person” can be "members, * the 
Commission in its conclusion not only completely ignored the existence of 
this legal question brought to its attention by the Initial Decision, but it gave 
no consideration whatever to the repeated transfers of Father Shields, 
eminently well-qualified as he was, as illustrating the practical effects or 
impact of the power to appoint and transfer as it affected an individual who 
could contribute the most to satisfying the qualification requirements re- 
garded by the Commission as most meaningful in the principal persons 
composing a broadcast applicant. : 

The Commission's conclusion (supra, p. 16 ) ignored any mention 
or apparent consideration of the fact noted above in the Initial Decision, 
that the Treasurer, Father Goodspeed, one of the "three natives of New 





Orleans", "had spent many years on assignments outside the city", New 
Orleans, and "was residing in Shreveport when appointed in March, 1954" 
(three months after the hearing commeyced) to be an officer of the Society 
of Jesus acting in the capacity of Procurator of the Jesuit house at Loyola, 
to which the treasurership of Loyola was incidental. R. 6353. 

The biographical findings show that of the "remaining four [non- 
native] members" (Fathers Donnelly, O'Leary, Doyle, and Fuss) referred 
to in the Commission's conclusion, Father Doyle, the vice-president, was 

_ mistakenly identified as _one who has "resided in New Orleans since 1937". 
Father Doyle's biographical finding R. 6460, para. 9(d) is completely silent 
as to any of Father Doyle's background before he became Vice-President, 








so that the conclusion was reached without any supporting finding. It is not 
hard to find an explanation in view of Father Doyle's non-resident back- 
ground. The record shows that Father Doyle was in Washington, D.C. for 
the three years preceding his transfer to Loyola and that between a series 
of academic assignments outside New Orleans, his only assignments in 
New Orleans were as a teacher at Jesuit High School (1941-43) and one year 
(1947) at Loyola. R. 1532. : ‘ 
As for Father Donnelly, Intervenor's President and the Jesuit official . % 
with charter powers of veto on all directorial action, his six years resi- 
dence in New Orleans were discontinuous. The key fact i. the Commission 
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completely ignored concerning the exercise by the Superior General of his 
power to appoint and transfer superiors or rectors of Jesuit communities 
such as Loyola, is that the power was used to appoint a non-resident non- 
native as Intervenor’s President, whose only prior residence qualification 
in New Orleans was a four year period as principal of Jesuit High School 
six years before his prospective appointment, and further who had no 
broadcast experience or background, nor any association with Intervenor, 
such as would be desirable in a chief executive of a broadcast licensee. 
R.1526-7. An even more significant implication in the exercise of the 
power of appointment and removal of the Superior General which the Com- 
mission said it "could not consider....to militate in any manner against... 
Loyola’s residence showing” was the fact that the person whom the non- 
resident Father Donnelly replaced and removed from Loyola by order of 
the Superior General, was Father Shields, whose deep local roots, exten- 
sive local civic record, and many years of association with broadcasting 
as WWL's Faculty Director, were all clearly of greater advantage to Inter- 
venor as a broadcast licensee and applicant than the qualifications brought 
by his replacement, Father Donnelly. 

 -It is submitted from the foregoing that the Commission committed 
reversible error in its refusal to consider in comparing Intervenor with 
Appellant the facts of record showing that the appointing power did not 
consider local residence to be a primary or important qualification of the 
Jesuit priests chosen for office in Intervenor. 


B. Integration of Ownership With Day to Day 
Management 


The factor of integration of ownership with day to day station manage- 
ment’ has received its most recent definitive statement by the Commis- 
Sion as follows: 


"The factor of integration of ownership with management 
recognizes that the association of an applicant's stockholders 


e 1 That this kind of ownership participation is the key to the use and application of this factor is clear 


"from an earlier Commission decision which said “only day to day managerial participation is properly to be 


considered under the integration factor,” Radio Wisconsin, Inc. 10 Pike & Fischer RR 1243. para. 14. 


2 In its latest decisions the Commission has itself referred to the WHDH case as containing its most 
recent definitive statement on this factor. .WORZ, Inc., 22 FCC Rep. 1314, para. 1; Queen City Broadcasting 
Co., 23 FCC Rep. 180, para. 4. ; ' 
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with active management of the station tends to assure con- 
tinuing effective action in the carrying out of its proposals, 
and of a continuous operation in the public interest. This 
factor is best exemplified where the stockholders are at the 
helm of the station." WHDH, Inc. 22 FCC Rep. 864- 5 
(Emphasis supplied) ! 


aK *x * * ! 
.the two most important tests which the Commis- 
sion ae are those of considerable personal represen- 
tation of ownerships' point of view and effective integration 
through capacity for the integration tasks as well as factual 
showing with respect to their substantial nature." Ja. at 866, 
para. 31. 


In comparing Intervenor and Appellant on this criterion, the aaa 
Decision, even though based on a record in which Father O'Leary’ s 
removal by death was not a factor, gave these reasons (R. 6362, para. 31. ) 
for awarding no decisional preference either to Intervenor or to Appellant: 


1. "The criterion here is integration in the day to day 
operation of the broadcast facilities and not in the 
overall management of the general corporate affairs 


of the applicant. we 


Intervenor's and Appellant's officers and dilectons 
are both fully integrated in the day to day operation 
of the corporation, as distinguished from radio acti- 
vities.” 


As to ownership, a majority of eats dtockhulders 
have no participation in its day to day affairs, broadcast 
or otherwise, while Intervenor's members, the 33 or 34 
Jesuit priests stationed at Loyola have no official voice 
in management which is committed alone to the Board of 
Directors, a majority of whom are designated by outside 
appointing authority. | 


The Commission in its Final Decision reversed the Examiner and 
gave a preference to Intervenor over Appellant on integration of ownership 
with day to day station management. This preference was based on con- 
cluding or summary evaluations which found Intervenor's integration show- 
ing to be: : 


1 Father O'Leary was a member of Intervenor's Board of Directors who was designated in 1952 to succeed 
Father Shields as Faculty Director of WWL. As such he was the Loyola official designated as “in charge of 
supervising day to day /station/ operation”. (R. 6360 para. 40) (Emphasis supplied).| Father O'Leary's death 
was noted on the record by the Commission (R. 6622-3). It was Appellant's position that this change in 
Intervenor's composition noted after final decision required a preference on this factor for Appellant. 


2 See Tampa Times Co. v. FCC, 97 U.S. App. D.C. 256, 258; 230 F. 2d 224, 226 (CA D.C. Cir. 1956) 
which noted that the Commission regards this factor as based on stockholder skal said in actual day to day 
station ‘management in contrast to “entirely aupeielaory functions. = A 
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"|. .personalized in its faculty director [Father O'Leary], 
and supported by the frequency of consultation of its direc- 
tors in station affairs....™ which as the Commission stated 
lend ™....assurance that continuing effective close direction 
‘on the part of persons having considerable personal concern 
(recognizing here that Loyola is a non-stock corporation) in 
the success of a proposed station will tend to greater accom- 
plishment of the proposals made in the public interest.” 

R. 6562, para. 43. 


The preference for Intervenor on this factor was made on a conclud- 














ing comparison in which Appellant's showing was summarized by this 
evaluation only: 


"Times relies chiefly upon Mr. Healy, who is editor of 
Times-Picayune, as well as vice-president, director and 
.06% stockholder of Times. His function will be super- 
visorial, and representative rather than a matter of 
individual concern." R.6562, para. 43. 


In a Petition for Rehearing (R. 6582-3, para. 21) Appellant (1) 
claimed preference itself, and (2) pointed out that in any event the inte- 





gration preference could no longer be given to Intervenor without a further 
hearing and a new final decision because the preference was based largely 
upon the participation of a deceased person, Father O'Leary, the WWL 
Faculty Director whom the Commission described as the one person 
"nersonalizing” Intervenor's ownership integration showing. On this, the 
Commission ruled that "when compared with the minimal showing of Times, 
however, Loyola's demonstrated integration of its Board of Directors, as 

a unit, must continue to be preferred even in the absence of the personali- 
zing influence and liaison activities of the Faculty Director [Father 
O'Leary]." R.6623, para. 13. 

As already noted, the integration factor is a test of the extent and 
quality of personal participation by a prospective licensee's owners in the 
day to day management and conduct of station affairs. If strictly applied 
to Intervenor, it would be ineligible for a preference, since it had no per- 
sonal owners to be integrated. The Commission recognized the paradox it 
faced, i.e., how to award a preference on a factor testing the integration 
of personal owners when the applicant had no personal owners. It resolved 
this dilemma by the simple. but demonstrably erroneous determination that 
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because the Loyola charter "vests all business, affairs, management and 
control of the corporation in the board of directors.... Loyola's integration 
showing must be made" as to this board of directors. R. 6559-60, para. 40. 
The Commission in effect treated Intervenor's board of directors as a self- 
perpetuating body. The facts of this case make any such a view impossible. 

The obvious and fatal difficulty of this holding is that it totally and 
completely ignored the incontestable fact that the same charter restricted 
the membership of four directors and all of its officers exclusively to 
individuals who were officers of the Jesuit religious community at Loyola. 
It is an equally incontestable fact that the Commission's own findings show 
that the right and power of selection, appointment, tenure and transfer of 
these Jesuit officers, who alone were eligible by charter to serve as Inter- 
venor's four key officer-directors, was held and exercised exclusively by 
the Provincial Superior and the Superior General, who were not themselves 
members of Intervenor's board. These incontestable facts undeniably had a 
crucial significance and relevance in any comparative weighing of the 
"assurance of continuous exercise of licensee control" to be derived from 
the natural persons presented by Intervenor as the persons on whom the 
Commission had to rely for effectuation of representations. The Commis- 
sion's complete refusal to consider, weigh or even mention them in any 
respect is the most obvious kind of arbitrary action. 5 USC Sec. 1006c, 
1007b. : 


The obvious relevance of these incontestable facts is that although 


the charter may vest in the management of Intervenor's affairs in its board 
of directors, the right and power to determine the individuals who will be 
Intervenor's key directors resides with non-members who, for purposes 

at least of the evaluations to be made under the ownership integration fac- 
tor, are exercising a right and power directly comparable to that of the 
owner of stock in a stock company. Indeed, the Provincial Superior and 
Superior General possess greater power over the directors than a stock- 
holder, since these Jesuit officers may terminate tenure of any of Inter- 
venor's directors by a simple order of transfer which must be obeyed. 

(R. 6463, fn. 14). | 
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A remand for such evaluations would not be without practical mean- 
ing because the record is replete with many facts which seek recognition 
in the full light of a reasoned decision (5 U.S.C. Sec. 1007(b)) by a Com- 
mission which has presently consigned them to the limbo of arbitrary non- 
recognition. Thus, on the subject of assurance of continuity of commitment 
and participation by those natural persons--Intervenor's officers and direc- 
tors--on whom the Commission must depend for effectuation of represen- 
tations, the record shows that of the five priests (Shields, Crandall, Carey, 
Ray, O'Leary) who were serving as officers and/or directors when Inter- 
venor's instant application was filed in 1948, not a single one has continued 
in office without interruption or change (R. 6462-3, para. 10c). In the 
relatively short six year period from filing of the application in 1948 until 
the hearing record was closed in November, 1954, two persons have held 
the key office of President-Director, three the office of Vice-President- 
Director, two of Secretary-Director and two of Treasurer-Director. 
R. 6462-3, para. 10c. With the exception only of the change in Treasurer- 
Director (Father Ray), which came about by death in office, there is nothing 
in this record to suggest that these changes involving officers of the Society 
of Jesus were not normal or customary in the course of the assignment and 
reassignment of members of the Jesuit order by their ecclesiastical su- 
periors, who were not members of Intervenor. The purposes and reasons 
for these changes were obviously unrelated to effectuation of a policy to 
insure continuation in office of the same persons,to whom the Commission 
could look with assurance for discharge of broadcast licensee responsibility. 
Such changes would instead logically be related to the primary purposes of 
the Jesuit order which Father Donnelly himself described as "missionary 
work and teaching work" (Tr. 418), objectives having no meaningful relation- 
Ship to effectuation of broadcast policy. It requires little reflection to 
comprehend how ridiculously incongruous it would have been if, in a hy- 
pothetical but parallel case, the Commission had ignored or dismissed as 
inconsequential to a comparative evaluation under the integration of owner- 


i Two of these five a ‘ive. Fathers Ray and O'Leary, were removed in consequence of death 
in office. SS ke 


2 Prior to termination of proceedings-below, a third change occurred in the replacement of Father Fuss, 
supra, fm. 2, p. 16; fn. i. P. 23, So's tary, 
- a $e. oe aay fo 


4 Pac 


4 NY 


BEST COPY AVAILABLE 
from the original bound volume 





27 | 
ship factor, record evidence which indicated on the basis of past experience 
a substantial likelihood that persons who were stockholders in a private 
corporate applicant would within six years have all sold or transferred 
their ownership interests to persons unknown to the Commission. In these 


circumstances a refusal to consider or weigh the significance of any such 
evidence must be readily recognized as the essence of anplinary and cap- 


ricious action. 

Of further significance and relevance to any evaluation of ownership 
integration, as well as local ownership, are the facts of record pertaining 
to the Jesuit officer known as the Superior (Rector) of the Jesuit community 
at Loyola, who is incidentally Intervenor's President and Director. No- 
where in the conclusions of the Commission's decision is there any indi- 
cation that any consideration or weight was given to this aspect of the re- 
cord. This arbitrary refusal to consider undisputed record evidence show- 
ing the special significance attaching to Intervenor's President is all the 
more incomprehensible in view of the fact that the Hearing Examiner re- 
viewed this evidence and its significance extensively in the Initial Decision. 
R. 6353. The special charter powers of Intervenor's President-Director 
as bearing on this point have already been noted supra, p. 17 fn..1. Of 
special significance, however, to Intervenor's ownership integration show- 
ing is the fact that the canon law of the Roman Catholic Church limits the 
term of service of the Superior (Rector) of a religious community such as 
the Loyola Jesuit community to a normal of two three-year terms. 

R. 6462, para. 10c. 

Thus, Intervenor's President, Father Donnelly, after serving six 


' 
' 
| 


years as Rector and President of Spring Hill College, a Jesuit institution at 
Mobile, Alabama, was transferred at the direction of his superiors without 
being consulted, (R.6260, fn. 6(a)--a highly relevant reference deleted in 
its entirety by the Commission without explanation) for causes by his own 
testimony unknown to him, (Tr. 437) to New Orleans to be Superior of the 


Loyola Jesuit community and in consequence, Intervenor's President and 
I The Initial Decision showed (f.n. 73, R. 6353) that this 6-year limitation of term by canon law has 


been “met in some other Jesuit colleges or universities by separation of the office of president and ‘irector of ; 

the civil university corporation from the office of Rector or Superior of the religious house. This was not 

possible at Loyola without a charter amendment. No such amendment was contemplated.” This Initial 
Decision finding is another of the many arbitrarily excluded by the Commission from its final decision. It has i: = 
been aged supra .p.9fn.2that sn itself had, prior to 1942, been iganizee on a ‘different basis. 
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Director. The findings further show that (with the exception of Father 
Shields, who served on a holdover basis some eight months past a six year 
term--Tr. 1372) every one of the other four predecessor presidents of 
Intervenor who served from 1926 to date, was in office for a term of six 
years or less. R.6462. Thus, both on the basis of past experience and of 
church law, the limit of tenure in the Jesuit office of Superior (Rector) at 
Loyola and ex officio the presidency of Intervenor is six years or less. 

All this vital and substantial record evidence bearing on ownership 
criteria and especially ownership integration, was excluded by the Com- 
mission from its conclusions. Despite the extensive treatment given to 





the significance of this evidence in the Initial Decision, the Commission 
chose to ignore it and therefore to act without the support of the substan- 
tial evidence of record. 5 USC, Secs. 1006c, 1007b. 

The Commission's holdings under the ownership integration factor 











are erroneous on additional grounds. Thus, the final decision and the 





opinion on petition for rehearing made it abundantly clear that the decisional 








preference given to Intervenor was based on the "supervisory contributions 
of the Board of Directors" as a unit and not individually (R. 6623, para. 12) 

a consideration directly opposed to past precedent which has at all times 
required a showing of day to day participation of individual owners in actual 
station operation and management. As the Examiner properly concluded, 
(R. 6362, para. 31) the "supervisorial" integration of Intervenor's officers 
and directors "as a unit" in its corporate affairs (which is the only inte- 
gration that can be shown by Intervenor) is not significant in the comparative 
evaluation of applicants under the traditional standards of ownership inte- 
gration factor. But even if it were, arguendo, the preference for Intervenor 
could not stand without remand to the Commission for correction of errors 
of fact and inconsistencies of conclusions which were obviously prejudicial 
to Appellant. Thus, in deciding the integration factor the Commission | 
evaluated and weighed the findings showing "supervisorial" integration of 
Intervenor's board of directors. It not only refused to do the same for the ! 
findings it had made itself (R,6489, para. 56) on Appellant's board, but it 

i) Gr cslen cused Ma ealin aoe en GST with integration of ownership and 


management (or the station's day to:day.operations)-- and not supervision, however close, of such day to day 
activities.” Sacramento Broadcasters, These 10 Pike & Fischer RR 642 m. See also fn.2 , supra, P. am, 
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concluded incorrectly that Appellant had shown no officer-director inte- 
gration. Had it referred to its own finding 56 (R. 6489), it would have seen 
that Appellant had, as the initial Decision concludes, as much “super- 
visorial” integration of directors as Intervenor. | 

Also in its Opinion and Order denying reconsideration on the inte- 
gration factor, the Commission stated its decisional preference to Inter- 
venor as having been reached on the basis of comparison of Appellant's 
"minimal showing" with what it described as the "demonstrated integration 
of its [Intervenor's] Board of Directors, as a unit”. (R. 6623, para. 13) 
This Commission holding is not only erroneous for its disregard of f indings 
at paragraph 56, but it is completely inconsistent with other conclusions 
made containing the following comparative evaluations of Appellant's and 
Intervenor's Board of Directors: | 


Intervenor--"a substantial showing with respect to broadcast 
experience gathered in the close policy supervision (and in 

the case of the faculty director, day to day operation) of the 
Station WWL. Moreover, the history of continuous weekly 
meetings of the board of directors in which major problems 

of the broadcasting station WWL have been considered em- 
phasizes the close attention to operations paid by the Loyola 
Board."" R.6550- -1, para. 20. ******"These board meetings 
relate to the operation of Loyola University as well as to radio 
and television matters."" R.6458, para. 9. 


Appellant--"Times includes a directorate which has been in 

charge of the affairs of a radio station in New Orleans since 

some time prior to 1950. It is to be recognized, of course, 

that the board of directors of Times acts as its directorate 

also with respect to its newspaper affairs and, therefore, 

has not met merely to establish policies with respect to broad- 

casting. Nonetheless, in the presence of the directors dis- 

cussed supra, Times offers a capable board of directors and 

one which has been establishing policy and supervising opera- 

tion of a radio station for some years. The Times board 

has operated in part through an Executive Committee which 

has kept in touch with the radio operation and intends to occupy 

the same role with respect to television. On this Executive 

Committee, as has been previously noted, are Times' presi- 

dent and chief administrative officer, its vice-president and 

its counsel, who is also a director. The vice-president referred 
1 To be noted as erroneous is the description in this paragraph of Father Whelan “as a director since 
1937” directly contrary to Fdg. 9 (e) (R. 6460) showing his directorship commencing in 1953. Also Father 


Fuss (since removed without indication on this record of replacement) became Secretary and a director upon 
his appointment as Minister of Studies in 1949, not 1942, as para. 20 incorrectly states. (R. 6460 para. 9f). 
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to has been responsible to the president for the general exe- 
cution of television and radio matters, although not acting on 

a full-time basis. Over-all, we conclude that Times, parti- 
cularly in the directorial sense, has demonstrated good broad- 
casting experience which would be useful to the conduct of a 
television operation.” (Emphasis supplied) R.6551, para. 20. 


In its final evaluation on directorial experience the Commission 
found no basis for preference as between Intervenor and Appellant "in 
view of the demonstrated experience of the boards of the two competing 
applicants [Intervenor and Appellant] and the supervisorial experience 
indicated for one individual each [Father O'Leary and Mr. Healy, respec- 
tively] in those two competing applicants."' R.6552, para. 22. 

The Commission characterization of Appellant's "miminal showing” 
on the integration factor is additionally unfair and without substantial 
evidence of record to support it in that it fails to evaluate on a comparable 
basis with Intervenor'’s board what the record and its own findings (R. 6489, 
para. 56) show concerning Appellant's Board, its weekly meetings of the full 
board sitting as the Finance Committee and the weekly reports made by the 
Radio and Television Committee of the Board of Directors which has met 
oftener than once a week on broadcast matters, particularly its television 
activities. 

Notwithstanding the fact that the Commission concluded as just noted 
that Father O'Leary and Mr. Healy were the only two officials or principals 
in Intervenor's and Appellant's organizations, respectively, who would 
contribute day to day supervisorial contact and that Father O'Leary's con- 
tribution was given special significance in the award of an integration 
preference to Intervenor, the Commission refused on the death of Father 
O'Leary to give Appellant the same decisional recognition or significance 
for the day to day supervisorial integration of Mr. Healy, who was now the 
only individual in either application able to show such integration? The 
reasoning used by the Commission to deprive Appellant of any credit for 


i The conclusion (R. 6560, para. 41; 6623, para. 12) confusedly refers to an “executive committee” 
nowhere referred to in the findings and fails to refer to the “Radio and Television Committee” which is the 
only committee (other than the Finance Committee) of Appellant's Board referred to in the findings. (R. 6489). 
Similarly, f.n. 73, R. 6549, to the Cominission’s conclusions is erroneous in referring to the executive com- 
mittee and in sa se the fact that-AppeHant's full board of directors sitting as the Finance Committee 
meets every week except the week ‘of she'formal monthly Board meeting. 





2 Indeed, the Commission inself stated. “that the only clear evidence of integration proposed - with 
respect to Mr. ee (R, 6623, para 32h i « 
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Mr. Healy's integration was that Mr. Healy was only a. 06 per cent 
stockholder who is not a member of the said voting trust’ which votes 51% 
of Appellant's stock. R. 6623. In other words Appellant was held to the 
strict standard of showing substantial day to day integration by persons 
with substantial ownership interests while Intervenor, on the other hand, 
was judged by the far less exacting standard of integration shown in the 
form only of close policy supervision (but not active day to day partici- 
pation in station affairs) of "persons having considerable personal concern" 
R.6561. Though Intervenor may require a less exacting standard because 
it has no individual persons with an ownership interest and would, there- 
fore, be disqualified by application of the strict standard, it would seem 
to be elementary that a fair comparison of the applicants would require 
application of the same standard instead of a more demanding one for the 
applicant disfavored and an easier one for the applicant favored. Hence, 
the Commission's ownership integration preference for Intervenor was 
wrong because (1) application of a strict standard of ownership would dis- 
qualify Intervenor on this factor since it has no individual owners; (2) appli- 
cation of a standard allowing ownership substitutes or equivalence to be 
used, would require consideration of all relevant facts incident to exercise 
of the powers of appointment and transfer by Jesuit Superiors - an evaluation 
the Commission refused to make; and (3) on a standard of "considerable 
personal concern" not requiring substantial individual ownership, the Com- 
mission could not properly minimize, as it did, Mr. Healy’ S conceded 
integration because of his lack of significant individual ownership or con- 
trol. Mr. Healy's qualifications (R. 6489-90, para. 56b) show his very 
close, substantial, and long standing identification with Appellant's affairs 
so as to qualify him fully as one having "considerable personal concern". 

C. Diversification of Media of Mass Communications. 

In comparative evaluation of Intervenor and Appellant on this decisional 
factor, the Commission committed errors of fact and law.. There is one 
error, however, which vitiates its decisional conclusions in this area of 
comparison and requires reversal and remand for re-evaluation. 

With full support in the record, the Initial Decision concluded on the 
following evaluation that in this area of comparison no de Signal preference 


¢ 
a tal ty 


JPR i ‘ ’ a 3 lay a a ; 
pp k gh Pet 2° Ee ->P a  RD 





32 
waS merited as between Intervenor and Appellant: 


‘To recapitulate, Loyola is the licensee of clear channel Station 
WWL, the most powerful AM radio station in New Orleans and 
by its own characterization, the dominant station in the entire 
Gulf Coast area. WWL serves with a primary signal more than 
2, 000, 000 persons, day and night, and includes within its primary 
service about half of the area of Louisiana, as well as substan- 
tial areas in southern Missisippi, southern Alabama, and north- 
west Florida; and Times-Picayune has an (Class II) AM radio 
station (WTPS) which renders primary service to less than half 
as many people during the daytime, and less than a third as many 
at night, as does Loyola's Station WWL. Additionally, Times- 
Picayune has its newspaper interest in New Orleans hereinbefore 
discussed. Other Jesuit educational institutions are the licensees 
of AM Station WEW in St. Louis, Missouri, three FM stations in 
Santa Clara, California, Scranton, Pennsylvania, and New York, 
New York, respectively, and another one is a minority stock- 
holder in a television permittee at Mobile, Alabama. Weighing 
all of these facts, it is concluded that under the Commission's 
policy of diversification Loyola has not substantiated its claim 

of superiority over Times-Picayune with respect to diversifi- 
cation of media of mass communication and is not entitled to 
preference on such point. 79/ WKRG, Inc., 10 RR 225; 

KTBS, Inc. 10 RR 811." R.6365, para. 38. 


—— 

The Commission reversed the Examiner and awarded a "clear" 
preference to Intervenor over Appellant. This conclusion was contrary to 
law and must be set aside and remanded because the Commission concluded 
that "the Loyola applicant is independent for legal and practical purposes 
from the Society of Jesus therefore these matters [broadcast and other 
media interests of the Jesuits] are not relevant to our consideration here." 
R. 6563, para.46. On the basis of this erroneous judgment the Commission 
considered and weighed as adverse to Intervenor on the diversification issue 
only its interest in Station WWL and ruled that "Loyola has no interests 
outside New Orleans" (R. 6564, para. 49) which can be weighed adversely 
to it on this issue. 

The error of the Commission's general holding that there is no 
meaningful relationship or connection between Intervenor and the Society 
of Jesus has been noted, Supra,pp.8-15 . The arbitariness of the Com- 
mission's ruling that Intervenor is unrelated to other Jesuit broadcast 
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lighted by what the Commission had done in the Mobile television hearing 
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(WKRG-TV, Inc., 10 Pike & Fischer RR 225) which the Hearing 
Examiner cited in the Initial Decision but to which the Commission avoided 
all reference in discussing the diversification issue in the instant matter. 

In the WKRG-TV, Inc. decision, Spring Hill College, Mobile, 
Alabama, owned 6. 66% of the WKRG-TV applicant. In its conclusions 
making the comparative evaluation of WKRG-TV with its opponent under 
the media diversification factor, the Commission specifically noted the 
6. 66% interest of Spring Hill College and said: : 


The Society of Jesus, owner of Spring Hill College, controls 
the licensee of WEW, St. Louis. More important, however, 
because of the overlap Situation described in paragraph 47 
hereof, it controls the licensee of WWL, a 50 kw station 
located 188 miles from Mobile in New Orleans. '! Para. 105; 
10 Pike & Fischer RR 268i. | ‘ ! 


"The Society of Jesus (a 6. 66% stockholder of WKRG- -TV) 
controls WWL, New Orleans. Although New Orleans is 188 
miles from Mobile, the 0.5 mv/m and the 2 mv/m contours 

of WWL slightly overlap the corresponding contours of WKRG." 
(Emphasis supplied) 10 Pike & Fischer RR 268k. | 


* * *x * 


"With respect to holdings affecting the applicants outside outside 
the Mobile area, we find that the Society of Jesus ; OWNS a a 
standard broadcast station in St. Louis and WWL a' 50 kw 
standard broadcast station in New Orleans." 10 Pike & 
Fischer RR 268L. 


Although the Commission on March 24, 1955 in the WERG-TV , Inc. 
case was recognizing '‘ownership" as the practical consequence of the 
relationship of the oe of Jesus to Spring Hill College, Loyola University 
and St. Louis University, in the instant New Orleans proceeding as we 
have seen, it reached a diametrically opposite conclusion with no reference 
to the directly related earlier decision and no attempt to reconcile the 
contradictory conclusions despite the citation of the earlier case by the 
Examiner. | 

The Commission's refusal to consider interests of Jesuits outside of 
New Orleans is erroneous for the further reason that its ruling rests upon 
1 The foregoing was based on a finding that the “Society of Jesus, which owns Spring Hill College (a 6.66% 


stockholder of WKRG-TV) also owns Loyola University of New Orleans, licensee of i as in that city, and 
St. Louis University, licensee of WEW, St. Louis.” 10 Pike & Fischer RR 253. 

2 Ina decision following the New Orleans television hearing, the Commission cited ie followed the deci- 
sion here under review and held that St. Louis University was like Loyola, independent of and unrelated for 
comparative hearing purposes to the Society of Jesus. The WKRG-TV, ‘Inc. decision was, of course, neither 
cited, Tefesred to nor explained in the St. Louis cant, St. Louis Tolcaxt Co. , 22 ion Rep ».625. 
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a concept of ownership and control which, in other decisions, it has repeat- 
edly repudiated as being of any material significance in comparative eval- 
uations of applicants in the area of media ownership diversification. This 
rejected concept is that the Commission can consider and weigh as an 
ownership interest for purposes of media diversification only those interests 
under direct immediate ownership of the applicant and must exclude all 
consideration of other interests however related unless it is first estab- 
lished that the outside interest is chargable to the applicant because actual 
control of its affairs by the outside interest has been shown. The degree 
of autonomy enjoyed by a subsidiary has never before been regarded by the 
Commission as sufficient basis for not counting the subsidiary in question 
among the ownership interests included in effectuating the purposes of media 1 
diversification. Thus, this Court noted in an earlier appeal that "the 
Commission [in that case] found the stockholders. ... maintained a policy 
of autonomy in the management of the company affairs in local officers 
having no other business interests". Pinellas Broadcasting Co. v. FCC, 
97 U.S. App. D.C. 236, 237-8, 230 F.2d 204, 205-6 (CA DC Cir. 1956). 
The stockholders’ policy as described in that case is indistinguishable 
from the Jesuit policy which was described by testimony of Father Shields, 
a former Provincial Superior, as one in which each Jesuit institution is 
“autonomous but does report its activities and projects to the Provincial 
Superior". R.1372 L2-4. In the Pinellas case, however, all broadcast 
facilities under common interest (Tribune Co.) were counted against 
Tribune Co., one of the applicants in that case, notwithstanding the 
complete autonomy of operation enjoyed by the resident management to 
which "control over the station's affairs" (see 9 Pike & Fischer RR 770b, 
para. 14) was delegated. 
In analyzing fact situations involving questions of multiple ownership 
and control of broadcast facilities, the Commission has stated that “realis- 
o tic inspection of potential power" is essential. 8 Pike & Fischer RR 617, 
para. 4. Under this precept», the Commission has also held, with pointed 
relevance to the instant: case, that: 


>. "It would hardly be ‘Suggested that a majority stock interest 
is nota controlligg: interest merely because it has, as a rd 
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of policy, refrained from exercising this control. 8 Pike & 
Fischer RR 619. | 


* * * * 


"Failure to exert power openly does not destroy it See 
Universal Carloading Co. v. Railroad Retirement: pe 
71 F.Supp. 369". Ibid. 


In the Commission decision just cited the Commission held that the one 
charged there with a multiple ownership interest possessed a special and 
dominating position of influence by virtue of its rights, among other things, 
to "selection of the Board of Directors, [and] selection of officers." Id. 
at 619. These rights of selection extended only to approximately half the 
directors and half the officers. In this respect the instant case is much 
stronger, involving as it does, appointment of all officers and all directors 
exclusively by duly constituted executive officers of the Society of Jesus, 
i.e., the Superior General, the Provincial General and the Superior (Rector): 
That the Commission acted arbitrarily in refusing to regard other 
Jesuit holdings as relevant to concluding evaluations under its media diver- 
sification policy is clear from another Commission pronouncement that 
"certainly the most fundamental right implicit in legal control is the right 
to determine the repository of actual control". 7 Pike & Fischer RR 86. 
In the instant case the Commission states that the "repository of actual 
control" of Intervenor is its Board of Directors but its own findings show 
incontestably that "the right to determine the repository of actual control", 
i.e., the Board of Directors, is by corporate charter vested exclusively 
in the aforesaid principal officers of the Society of J esus--the Provincial 
and the Superior General. Under this formula, ignored in the instant case 
by the Commission, the Society of Jesus, through its officers, clearly 
holds and exercises "the most fundamental right" of legal control over 
Loyola. 
Though this is undeniably the fact, proof of legal or actual control 
by the Society of Jesus is not indispensable to establishment of the Com- 
mission's reversible error in refusing on the facts of this case, to con- 





sider any Jesuit holdings in media of communications outside of or in 





1 in Columbia Empire Telecasters, Inc. v. FCC, 97 U.S. App. D.C. 112, 114, 29 F. 2d 459 461 (CA Bac 
DC Cir. 1955) this Court noted the right to elect a “majority of the directors” as ae to “actual operating ra 1 taal 
control”. ! oor 
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addition to those directly held by Intervenor itself. This will be seen by 
referring Intervenor's situation to the purpose and objective intended to be 
served by the Commission's diversification policy. This purpose and ob- 
jective has uniformly been stated as having originated from the Supreme 
Court's statement in Associated Press v. U.S., 326 U.S. 1 (1945) -- that 
it is in the public interest to have "the widest possible dissemination of 
information from diverse and antagonistic sources". Can the Commission 
reasonably contend that the views or information disseminated by broad- 
cast facilities which may be owned and operated by Loyola University, 
St.. Louis University, Spring Hill College and other Jesuit institutions are 
realistically "diverse and antagonistic"? 

It is Appellant's contention that leaving semantics aside and the 
niceties of the distinctions or choice of words used to describe it, the fact 
remains that the relationships, links (R.6564), or community of interest 
or viewpoint shared among or common to Jesuit institutions having broad- 
cast and other media interests appears as a "matter issue of fact, law, or 
discretion presented on the record" which should have been weighed and not 
excluded by the Commission without "reasons or basis" in making its media 
evaluations. 5 USC Sec. 1007b. 
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II. 


The Commission Erred by Disregarding Without 
Proper Grounds Significant Differences Established 
by Substantial Record Evidence Thereby Depriving 
Appellant of One Programming Preference Awarded 
by the Initial Decision Reducing the Other to Minor 
Proportions and Refusing Appellant's Claim to a 
Third Programming Preference. 


The Initial Decision of the Hearing Examiner xan its summary 


of final comparative evaluation of Intervenor and Appellant, as follows: 


"The deciding factor under the record in this proceeding is 
the fact that Times-Picayune merits preference on two im- 
portant facets of proposed programming, namely, regularly 
scheduled programs of particular interest to residents of 
outlying communities located within the area to be served, 
and regularly scheduled color television programs, The 
proposal to provide programs of particular interest to out- 
lying communities is not a proposal to program for some 
special group, such as, for example, a racial group, but 
is a proposal to provide on a regular basis programs of 
local interest and participation for residents within out- 
lying communities which have no television outlet other 
than through New Orleans stations. This will provide 
some degree of local expression to such communities on 

a regularly scheduled basis, as well as make for broader 
interest and utilization of talent found in such areas. The 
proposal to telecast programs, particularly local live pro- 
grams, in color, to the extent and in the manner proposed 
by Times-Picayune, will encourage and foster a new and 
challenging phase of visual broadcasting in the New Orleans 
area without delay. The pioneering spirit is one which has 
lead to many important advancements in the radio industry 
and is to be encouraged." R. 6366, para. 42. | 


The Commission in its Final Decision cut down to one “necessarily 
minor in nature" the preference awarded to Appellant over Intervenor in 
the area of program proposals concerning outlying communities. With 
respect to proposals for color television programming the Commission 
took away the preference given to Appellant by the Initial Decision and 
awarded no preference. It is Appellant's contention that the Commission's 
decision on both points is erroneous and must be set aside ° 

A. Color Television °— | 

After noting that both applicants propeped to transmit in color such 
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38 
network programs as were made available in color, the Commission sum- 
marized (R. 6555-6, para. 29) the applicants’ proposals in the important 
area of local live color television programming, as follows: (emphasis 
supplied) 


Appellant "has submitted in elaborate detail plans for produc- 
ing live studio programs in color from the commencement of 
operation" and "has scheduled 21 different local live color pro- 
grams... throughout major segments of each day." | 


Intervenor "will produce live studio programs 'on a trial basis, 
from time to time’ but expressly declined to go into details of 
programs, times, and personnel, ‘on the grounds that the state 
of the art was not sufficiently advanced at the time to warrant 
an applicant making more than a general commitment’ ". 


: The Commission also referred to and quoted this statement from the 
Initial Decision: 
"The extensive proceedings conducted by the Commission to 
establish a color television broadcast service for the public 

were, it is believed, undertaken with the expectation that 

broadcasters could be found who would pioneer this service 

by making it available to the public. This Times-Picayune 

proposes to do to a substantial degree and, therefore, merits 

a material preference as against Loyola on this point." 

(R. 6556, para. 30). 

This Initial Decision preference to Appellant was refused, however, 
by the Commission on the ground that 'twe see no matters present in this 
proceeding which would warrant a different conclusion here" than the con- 
clusion it reached in Biscayne Television Corporation, 11 Pike & Fischer 
RR 1113, where it "did not deem the latter's [Sunbeam] more ambitious 
proposal sufficiently significant to merit a programming preference." 

R. 6556, para. 30. This ground, however, for denying Appellant's color 
program preference fails to withstand scrutiny, since comparison of the 
Appellant's color television programming proposal in the case below and 
the proposal of Sunbeam Television Corp. in the Biscayne case, cited as 
controliing, shows substantial and major differences. Thus the entire 
findings of fact concerning the Sunbeam Television Corp. proposal are 
embraced in just two Quam Sof that decision under the heading "Equip- 
ment”: e 3 
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Applicant [Sunbeam ] also proposes the installation of color equip- 
ment for color transmission in connection with network programs 
which may be received as well as slides, film and studio programs 
of local origination. Applicant [Sunbeam ] has no color programs 
scheduled, however, Mr. Lucas testified that with the proposed 
equipment color programming would be feasible, and will be used 
in operations as soon as the techniques have been worked out.” 
(Emphasis supplied) 11 Pike & Fischer RR 1147. 


In contrast to this generalized proposal for color television lacking in 
any showing of feasibility or commitment for execution and resembling Inter- 
venor's proposal below, the Commission's findings of fact related to Appel- 
lant's proposal for color television cover six paragraphs. R. 6507-9. In 
these circumstances it is an act of fatal misconception for the Commission 
to say, as it did, that Appellant's proposal in the proceeding below presented 
"no matters....which would warrant a different conclusion” than the one 
adopted in regard to Sunbeam in the Biscayne case, i. e. » one not deemed 
"sufficiently significant to merit a programming preference. " 

Appellant does not question the Commission's discretion to weigh the 
decisional significance of differences in the proposals of applicants in com- 
parative hearings. Such discretion when exercised must nonetheless be a 
reasoned conclusion consistent with or following rationally from the facts 
in the particular case.’ On the other hand, it is unquestionably arbitrary 
and wholly irrational for the Commission to dispose of an issue in a case 








by citing its holding in another case where the fact situation giving rise to 

the cited ruling in the latter case is not reasonably comparable. By citing 

its holding in Biscayne as controlling the Commission undertook to relate 

the fact situation in the case below to the fact situation in the Biscayne case. 
As already shown this undertaking fails, however, and must be rejected as 
unreasonable and arbitrary because the differences between the Commission's 
own findings on the Sunbeam color television proposal and Appellant's pro- 
posals are many, substantial, and clearly significant. The real issue 
presented below was whether the record showed significant differences be- 
tween Appellant's and Intervenor's proposals for local live color originations. 







It was error for the Commission to avoid a decision on these significant 
py eBny, Pkor: ! 

differences by dragging in a factually distingas 

1 Thus, from the facts noted in the Biscayne case, it does not 
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Commission to conclude that the availability of color transmiscemmeqny) pMent to one applicant but not to o£ 
others was not decisionally significant where the color proposal Mag general, no schedule of color programs 3 * 
Rae f¥ve color programs was submitted. ¥ 
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40 
The Commission's erroneous misconception of the color television 
issue in this case is further substantiated by its accompanying aside that 


"The difference lies chiefly in their judgments as to when it will 

be possible to undertake color programs on a somewhat extensive 
Scale. The correctness of such varying judgments cannot be tested 
on the record before us." R.6556, para. 30. 


The misconception may be proved by reference to the Commission's 
own conclusions (R. 6555, para. 29) which state unambiguously that Appel- 
lant's "plans for producing live studio programs in color™ were not contin- 
gent on any judgment "as to when it will be possible to undertake color 
programs" because Appellant unequivocally planned to produce its color 
programming plans into effect "from the commencement of operation”. 
(Emphasis supplied) It was Intervenor and not Appellant that made its color 
television program plans contingent upon its [Intervenor's ] judgment as to 
when it will be possible to undertake color programs." It was this fact of 
contingency, generality and indefiniteness of plan that was one of the bases 
for Appellant's claim of a substantial difference of decisional significance 
requiring award to it of a preference for its color programming. This 
difference and its significance was developed in detail in paragraph 20 of the 
Initial Decision. R.6357. The Commission has not only by an unreasoning 
conclusion chosen to ignore the significance of the difference without even a 
passing reference to the detailed treatment of that point by the Initial De- 
cision but it has gone one step further in its fatal misconception of the color 
issue by denying that any difference significant or otherwise exists. As 
already shown this statement of denial is contradicted by its own conclusions 
showing that Appellant as distinguished from Intervenor has shown that it will 
produce its color program proposals "from the commencement of operation" 
of its proposed station. As paragraph 20 of the Initial Decision conclusions 
makes clear, there is no evidence in the record to question Appe Uant's 
ability or intention to make possible the production of color programs from 
the commencement of operation. 

The Commission's arbitrary and unreasoning refusal contrary to sub- 
stantial evidence, to see any ‘Significance in the differences between Inter- 
venor's and Appellant's color television programs and indeet# its refusal to 
see any difference therein is reversible and requires the decision below 
to be set aside. es 
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B. Outlying Communities 


The Initial Decision below found (R. 6307, para. 82) with full 
support in the record (R. 3525-60) that Appellant "proposes to telecast 
four programs [fn. reference deleted] weekly which are designed 
specifically to bring about the regular participation of persons and 
groups from communities outside of Greater New Orleans. " Virtually 
the same language is contained in Initial Decision Conclusions, R. 6355- 
6918. The Initial Decision further recited that the record and the 
findings made thereon (R. 6279, para. 38) showed that Intervenor 
"proposed no program regularly calling for participation by persons 
or groups from outlying communities within the area to be served". 

R. 6355, para. 18. On the basis of these positive differences, the 
Initial Decision awarded a preference to Appellant "on its programs 
specifically designed for the participation in and interest of outlying 
communities in the service area", because such programs would 
"provide some degree of local expression to such communities ona 
regularly scheduled basis, as well as make for broader interest and 
utilization of talent found in such areas." R. 6366, para. 42. 


In evaluating this area of comparison, the Commission chose 
to adopt a complete misconception of Appellant's purpose in proposing 
these programs as well as of the public interest that would be served 
by them. The Commission evaluated these programs only by the 
test of whether they would be "programs of general interest rather 
than being designed to serve any particular community". R. 6555, 
para. 28. If the former was found to be applicable, as it was 
in refusing weight to three -- What About This, Salute to LSU, 
Voice of the 4-H Club -- of Appellant's programs in this category, 
then Appellant could receive no credit whatever leading to a preference 


in this aspect of programming. By this misconceived test, 
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Appellant could receive preferential credit only if the program was 
found to be of specific interest to a particular outlying community 
within the area to be served (based entirely on location of theoretical 
Grade A or B contours ). Since only one of Appellant's programs 
_- Let's Go Visiting -- was found to satisfy this arbitrary misclassi- 
fication of the Commission, Appellant's clear preference as 

awarded in this area by the Initial Decision was whittled down to 

a preference "necessarily minor in nature." R. 6555, para. 28. 


The purpose for which the four programs were designed -- 
which the Initial Decision fully understood and reflected both in 
findings and conclusions -- was the public interest to be served 
by programs originated outside the Greater New Orleans area 
by or through participation by persons or groups outside New 
Orleans. Each of the four programs stressed the participation 
in the program of persons or groups outside New Orleans. 


It was Appellant's position that specially designated programs and 
time periods for such regular originations and participation by 
persons and groups outside New Orelans would meet a 

distinct and special public need in contrast to Intervenor 

which would provide no regular time period for access to its 
cameras for participation by persons or groups outside New 





4 
Appellant planned and proposed, on a broader basis, three other regular programs (named above) 
exclusively for the presentation and participation of persons and groups outside New Orleans. _It is 
the Commission's refusal to consider or even discuss the broader purpose served by these three other 
programs that is asserted ee Appa Tians as error, 
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Although the Initial Decision clearly recognized and referred to the 
element of "participation" afforded to persons and groups outside New 
Orleans, the Commission's Final Decision incredibly made no reference 
to nor gave any consideration or weight to "participation" by outlying 
persons and groups as an adequate element to sustain a finding that public 
interest would be served by the proposals. Thus, this is not a case where 
the Commission disagreed with the Initial Decision in giving recognition 
to "participation" as an element adequate for a program preference. The 
Commission instead chose, without explanation or discussion, to misstate 
Appellant's purpose in designing these programs and, as in the case of 
color programs, avoided decision of a significant difference and issue present- 


ed by the record below. This refusal to rule on the "material issue pre- 
sented on the record" is violative of Sec. 8(b) of the Administrative Pro- 
cedure Act, 5U.S.C., 1007 (b). | 

The erroneous standard which was applied is not only contrary to the 


record evidence but is contrary to the holding in the Petersburg, Virginia 
case where it was considered advantageous to a Petersburg station to pre- 
sent Richmond talent and program sources in originations from Richmond, 
the State Capitol, which would be of "interest to all people within its ser- 
vice area". Notwithstanding this precedent which resulted in award of a de- 
cisional preference in that case, the Commission denied all weight and 
significance to Appellant's program "What About This" because the pro- 
gram would not directly "serve specially the outlying communities in the 
service area". This narrow and parochial view of "service" to outlying 
communities may not be applied as the sole measure of the value and 
effectiveness of such programs. Proposals for regular programs specially 
designed to recognize and serve "outlying communities" through the parti- 
cipation of persons and groups outside New Orleans and through use, as 
was said in the Petersburg case, of "talent and program sources" outside 
New Orleans are clearly related to the public interest and to serving a 


significant public need. The fact that such programs which present persons 


1 10 Pike & Fischer RR 584K, Aff'd. sub nom Southside Virginia Telecasting Corp. v. FCC, 97 U.S. App. 
D.C. 130, 228 F. 2d 644. : 


































44 
and groups from outside New Orleans may be of interest to the entire 
area, including New Orleans itself, is hardly a reasonable or logical 
ground for refusing them decisional significance. 

It was error, therefore, for the Commission, without any discus- 
sion or explanation, (1) to ignore the decisional significance of regular 
programs for the presentation and participation of persons and groups 
outside New Orleans, and (2) to accord, without reason or explanation, 
decisional significance only to a program that could be said to be of inter- 
est primarily only to the particular participating community. (5 U.S.C. 
Sec. 1007(b). Because of this erroneous view, the Commission devoted 
misplaced and irrelevant emphasis to the question of whether the Grade B 
contour circumscribed all of the particular communities with which Appel- 
lant had made contacts for response and possible future programming. If 
Appellant is entitled to an evaluation and decision on its broader plan and 
purpose for recognition of outlying communities, i.e. , regular program 
presentation and participation of persons and groups outside New Orleans, 
which may be of interest throughout the entire area, then and in that event, 
the fact that the community from which the participant comes, is outside 
the Grade B contour but within the general area of interest of New Orleans? 
is irrelevant as a reason for refusing decisional significance to such pro- 
grams. 

The Commission's refusal to give any recognition to the decisional 
significance of programs providing for regular originations outside New 
Orleans or for regular participation by persons or groups from outlying 
communities, is particularly illogical and impossible to justify when it is 
realized that it was precisely on this basis that the Commission described 
and evaluated Intervenor's programs. Thus, the Commission found: 


"Loyola [Intervenor] proposes no program either regu- 
| larly originated outside of Greater New Orleans or regularly 
ae : calling for participation by persons or groups from outlying 
, communities." R. 6480,:para. 39. 

See ae: 
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C. Remote Programming | 
The Commission made the following single finding concerning Inter- 


venor's proposals for remote programming: : : 
"Remote programs of important local events would also 


be broadcast as they occur." R. 6480, para. 40. 
Concerning Appellant's proposals for remote programming, the 
Commission made the following findings referring to particular programs: 


"Your Neighbor's Religion (11:00 AM to 12:00' Noon Sun- 
day) -- remote program of services direct from churches in 
Greater New Orleans, rotated among the faiths. Over twenty 
pastors, including one negro church leader, were contacted 
with respect to this particular program. Two of the local 
churches, with their ministers and choirs, have participated 
in Times ‘closed circuit television operation. R. ees para. 
70. 

* *x * * 

"Salute to LSU (3:00 to 3:30 PM Sunday) -- program to 
be produced by remote facilities from the Louisiana State 
University's campus at Baton Rouge, showing the work, in- 
struction, and activities of the departments located there. 
To insure adequate assistance to the University in the de- 
velopment and production of programs a permanent televi- 
sion producer-director and an assistant will be assigned to 
this program and to NORD in Action. Occasionally the pro- 
gram or portions thereof may be produced for Times- 
Picayune on motion picture film made on the campus by 
contract photographers. University representatives have 
participated in a production of this program, featuring acti- 
vities of the University's speech and drama department, 
shot on the campus by Times television staff phokogre ia 
and film director. R. 6501, para. 72b. 


"NORD in Action (12:30 to 4:00 PM Saturday) 4 --a 
program of athletic contests by teams competing in the 
New Orleans Recreation Department sports program, 
with time available for Negro as well as white contestants. 
When outdoor team sports are not being held the program 
will consist of exhibitions or demonstrations of the many 
individual sports encouraged by NORD, as well as cultural 
activities such as music, drama, dancing, etc. , and hob- 
bies and handicrafts. Programs are to be presented remote 
or as a studio show. The format was; developed after per- 
sonal consultation with NORD offic ate enaechait a 
the program was produced by Times sased 


1 A remote program refers to a local live program originatedy mo e Seag 
the station's main studio, ’ 
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television, with the personal participation of the director 
and three other NORD officials. Color film and slide inserts 
will be used on this program where desirable. A Times 
staff producer-director and assistant will be assigned full- 
time to the preparation and production of this program and 
the Salute to LSU program. (R. 6504, para. 77a) 

a * x bd 


"Times proposes remote broadcasts of outstanding and 
special events of civic interest when such events are avail- 
able. This program includes special athletic contests." 
(R. 6507, para. 82). 


The Commission noted (R. 6553, para. 25) Appellant's claim of 
superiority over Intervenor on remote programs but made no further spe- 
cific reference to such programs in its concluding evaluations and failed 
to award to Appellant the decisional preference it requested. In trying to 
ascertain the reason for the Commission's refusal to evaluate or even to 
discuss this decisional preference claimed by Appellant, one can only find 
the following general statement as possibly offering the Commission's 
reasoning: 


"The proposals with respect to the important classification, 
as set forth in our findings, are adequate as to each party, and 
in balance, the proposed programs in each classification being 
neither minimal nor disproportionate."" (R. 6554, para. 26). 


If this is the reason for refusing a preference to Appellant on remote 
programs it obviously is not supported by substantial evidence because, 
as has already been noted, the Commission's own findings show that Appel- 
lant proposed remote origination for three regular programs (religious, 
educational and sports-youth-recreation) totalling five hours per week, 
whereas Intervenor proposed no regular program of remote origination. 
This is certainly disproportionate and in the case of Intervenor, which 
proposed no such programs as part of its regular weekly schedule, it is 
less than minimal. 

3 The only other conclusion which might possibly be drawn from the 
Commission's holding as quoted above, is that it did not in this case con- 
sider regular remote programming to be an important program classifica- 
tion. Such a conclusion is untenable, however, for it would arbitrarily 
disregard, without "reasons or basis" (5 U.S.C. 1007(b)) prior decisions 


BEST COPY AVAILABLE 





from the original bound volume 











4 


47 
in the Petersburg television hearing, wherein the importance of regular 





remote programming and the award of preferences thereon’ were estab- 
lished by the Commission. : 


III. ! 
Appellant Was Denied Due Process and a Fair Hear- 
ing by the Commission's Error in Awarding, Without 
Evidentiary Basis, a Decisive Preference to Intervenor 
on Comparative Superiority of Past Broadcast Record. 

Under the Commission's Regulations and interpretations thereof 
prescribing the hearing procedures governing the conduct of the compara- 
tive hearing below, "the burden of proof and of going forward with the 
evidence must in the first instance be placed upon an applicant by reason 
of a submission of a list of the matters he relies upon [for claiming award 
of a grant], both with respect to allegations [of fact] concerning his own 
proposal and also such specific allegations [by him] of the competing 
proposals as are necessary to establish the existence of a significant 
difference between them".” (Emphasis supplied). South Central Broad- 
casting Corp. , 9 Pike & Fischer RR 1035, 1038. In those cases where 
"issue is squarely joined by two parties listing the same matter relied 
upon, each party assumes the burden of proof with respect to his own 
proposal". South Central, supra.’ R. 6293, para. 61. 

In the instant case, as the decisions below recognized (R. 6293, 
para. 61, R. 6493, para. 61), Intervenor claimed decisional preference 





1 In addition to the agricultural remotes noted in the prior paragraph, PTC plans to carry three other 
remote programs each week {the discussion program from the State Capitol in Richmond, the program from 
Fort Lee, and the Sunday morning religious remote -- the latter by means of advance equipment set-ups, 
long-range lenses and concealed microphones): remotes of special events are also planned. On the other 
hand, Southside has made no provision for remotes, other than the noted ones at the transmitter site, and 
will handle special events and other such matters by means of sound-on-film. In view of this, we award a 
preference here to PTC, (WJR, The Goodwill Station, 9 RR 260e). PTC's provision for remotes is not 
matched by Southside's reliance on sound-on-film. For the inherent quality of remotes — the spontaneity, 
freshness or timeliness derived from their live character -- is missing in the film process.” (Emphasis 
supplied) 10 Pike & Fischer RR 584i, para. 44, For reference to the importance of remote programming in 
the cited WJR case, see 9 Pike & Fischer RR 260e, para. 10; 260i, para. 21. 


2 The Initial Decision contains a discussion of the Commission's procedures then in effect, the purpose of 
which was to apply principles of the Johnston case (fn.1, p. 2 , supra) so as to narrow comparative issues, 
shorten records and bring about earlier decisions during a period when. sig aaa a overloaded with many 
more comparative TV cases than could be heard at one time. “4 


3 The foregoing procedures related only to the general cumparattvads issues (R. 6455, fn. 2) and did not 
limit in any way the right of the Commission in any appropriate case to include.on its own motion a non- 
comparative issue (R. 6455, fn. 3) or a particular comparative issue. which each aeplicant was required to 


meet. 


ie 


























7 48 
over Appellant on comparison of WWL and WTPS past broadcast records. 
Appellant did not claim such superiority and offered no evidence thereon, 
its position being that development of adequate evidence directly compar- 
ing the two operations would show the same high calibre of operation and 
would yield no significant difference on which a superiority or preference 
for one over the other could be awarded. Intervenor, on the other hand, 
undertook to present evidence of its own operation of WWL and of corres- 
ponding aspects of Appellant's operation of WTPS on which they could be 
directly compared to prove that significant differences existed in Inter- 
venor's favor entitling it to decisional preference. 

The Commission’ concluded that Intervenor was entitled to a "sub- 
stantial preference” over Appellant on the record evidence developed con- 
cerning their respective operations of radio stations WWL and WTPS, 

R. 6549, para. 17. Indeed, the Commission in its concluding overall 
evaluation held that in the area of past broadcast record Intervenor "has 
established one clear preference which is decisive of its case. . ." 
(Emphasis supplied) R. 6566, para. 51. 

‘The first major error in award of this decisive preference to Inter- 
venor may be found in the Commission's preliminary conclusion (R. 6546, 
para. 13) that "in this area an evidentiary basis of comparison has been 
established and therefore Loyola. . . [has met its] burden of proceeding 
with the evidence". The evidentiary basis pertaining to Appellant's opera- 
tion of WTPS, to which the Commission had reference, was stated to be 
in its entirety as follows: 


"a, The weekly program schedule of WTPS currently 
distributed by it as representing its schedule for a week. 


"b. Sections I and IV of Times' application for renewal 
of the license of WTPS, dated July 29, 1952. 


“c. Testimony elicited from Mr. Healy by Loyola on 
cross-examination."" R. 6494, para. 61. 


1 Although the Initial Decision concluded that Intervenor merited a preference on its operation of Station 
WWL, the conclusion was not prejudicial to Appellant because its decisional significance was offset by 
Appellant's long and meritorious record in ascertaining and serving the needs of the community through its 
newspaper publishing enterprise. The Initial Decision specifically found that "the record herein will not 
support a conclusion that the over-all past operation of Station WTPS has been other than in the public 
interest”. R. 6360, para. 27. . 
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The first of these items (a) above, which was introduced into evidence 
by Intervenor, was excluded by the Commission from further consideration. 
(fn. 42, R. 6494) : 

Item (b) above was used only for the "program percentages by type 
for the 1951 composite week", (emphasis supplied) and for total commer- 
cial and non-commercial announcements for that same week. R. 6494, 
para. 62. This evidence was the basis for only the following conclusions 
of the Commission: 


1. "The composite week analyses placed in evidence re- 
flects a reasonably well-balanced programming operation, the 
major weakness being a complete absence of ecieaHional pro- 
grams." 


2. "The number of commercial spot sunomncémente 
during this week included only 25 locally originated, the re- 
maining 52 being broadcast on network programs.” 


The foregoing WIT PS 1951 program data cannot serve as an adequate 
“evidentiary basis" for directly comparing WWL's and WTPS' operation. 
The only findings (R. 6468, para. 16) made on percentages from composite 
week analyses of WWL's operation were for the year 1953. It is wholly 


illogical to suggest that an adequate "evidentiary basis" exists for compar- 
ison of WWL's 1953 week percentages with WTPS' 1951 percentages ° 
Indeed, the Commission will probably concede that it was not making a 
direct comparison of composite week percentages, but only noting a "com- 
plete absence of educational programs". R. 6547, para. 15. Though the 
WTPS 1951 composite week showed no educational programs broadcast on 
the particular seven days composing the 1951 composite week; it broad- 


cast 2.8% of total time to "educational, other". This finding the Commis- 


I The Initial Decision had referred to this schedule, an exhibit (R. 2892-2904) supplied by Intervenor, to 
show facts favorable to Appellant conceming the WTPS operation which Mr. Healy on cross-examination 
was unable to supply. It was then that Intervenor attacked the probative value of its own exhibit (R. 5046-7). 


2 This statement is not supported by any finding of fact as reference to R. 6494- -5, para. 62 will show. 


3 Particularly is this true on a record which shows that when Mr. Healy on cross-éxamination indicated 
possession of 1953 program data for WTPS, Intervenor's counsel shifted his questioning, the effect of which 
was to avoid any development of a record which would permit direct comparisons with WWL, Tr. 493-5, 
particularly 495, line 20. | 


4 ‘The misplaced and arbitrary emphasis placed on the absence of educational programs in any of the seven 
composite week days is evident from the Commission's complete. disregard: of. three’ half-hour educational 
programs (Louisiana Department of Education and Tulane University. Programs and Quiz- -Bee) in choice even- 
ing time broadcast on WTPS shown in the same WTPS renewal Biter that contained the 1951 composite 
week analysis. R. 2918-9. . 
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50 
sion ignored in concluding that Appellant was weak in educational pro- 
grams, Likewise, it ignored in its conclusion the fact that the only direct 
comparison possible (see fn. 3, p. 48, supra) between WWL's and WTPS' 
educational program percentages showed WWL with 1.18% (R. 6468) and 
WTPS with 0.8% (R. 6495) in the same 1953 composite week -- a differ- 
ence between them of less than 2/5ths of one percent. It is submitted 
that the Commission acted arbitrarily and unreasonably in refusing to 
include in its concluding evaluations any comparison of the only education- 
al percentages on which the two operations could be directly compared 
(1953) and which show no significant difference.’ Instead, the Commission 
referred to the only educational percentage in the record for WTPS on 
which it could not be directly compared with WWL and thereupon purport- 
ed to detect a comparative weakness, notwithstanding other educational 
percentage (2.8%) in the same 1951 week and a schedule with the 1952 
renewal application showing two local educational programs in choice 
evening hours anda third morning program. (fn. 4, p.48 , supra). 

The only other evaluation of WTPS (penultimate sentence, para. 15) 
stated by the Commission as a possible explanation of its reasons for its 
preference to Intervenor in this area of comparison was based entirely 
upon item (c) as enumerated above, i.e., the cross-examination of Mr. 
Healy. This testimony is collected in the Commission's finding of fact 
(R. 6495-6, para. 63) and will be seen to be, except for the single matter 
of 1951 educational percentage noted above, the source of all so-called 
weaknesses in WTPS' operation noted in the Commission's conclusion. 

Before a discussion is undertaken of Mr. Healy's cross-examination, 
it is pertinent to observe that, apart from anything which that testimony 
may show, the only other evidence relied on by the Commission, i.e., 
the 1951 educational percentage, would be insubstantial and inadequate as 


1 The only other directly comparable composite week data for WWL and WTPS is as follows: 


1953 Week-WWL 1953 Week-WTPS 
| (R. 6468) (R. oe 
Total Commercial 64.17% 40. 
Total Sustaining 35. 83% 59.7% 
No. of Spor Announcements 438 558 
No. of Non-Commercial Spot Announcements 151 303 
Actual broadcast hours 157 _ 125 


A comparison of these figures would yield a preference for WTPS on the non-commercial features of pro- 


- service reflected therein (i. e., Besar sustaining time ae non-commercial spot announcements). 
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51 | 
an evidentiary basis for any conclusion that Intervenor had met its burden 
of proof. Standing alone, that one percentage finding would be wholly in- 


adequate, particularly when weighed with other evidence i noted supra, 
| 


favorable to WTPS on educational programming. | 
Also preliminary to a discussion of Mr. Healy's cross-examination 

it is important to stress a statement made in the Initial Decision which 

although excluded from the final decision, is nowhere contradicted therein 


(nor would the record support a contradiction): | 
"No request for information relative to the operation 

of Station WTPS was refused by Times-Picayune and all 

witnesses requested for cross-examination were produced. 

While the record is not as complete as may be desired 

with respect to the operation of Station WT'PS, under the 

procedure then in effect, the burden was on the applicant 

who placed reliance upon a comparison of the operations 

of Station WWL and WTPS, namely, Loyola, to see that 

the record contained the necessary information upon which 

to base a comparison of such operations (citing FCC cases)." 

R. 6359, para. 27. 


The fragmentary state of the record below on conienative data per- 
taining to past radio operation of WTPS is thus not a consequence of any 
hesitation or refusal by Appellant to make available to Intervenor any 
data concerning WTPS' past operation which Intervenor could properly 
require for making an adequate record. (Seefn. 3, p. 48 , Supra.) 
Intervenor, however, freely chose to confine its evidentiary showing of 
WTPS's operation to fragments not permitting direct Sompenizon with 
WWL. 

The best characterization of Mr. Healy's — ee by the 
Examiner who conducted the proceeding observed the cross-exa mination 
and testimony is found in the Initial Decision: : 


" . . . The cross-examination of Mr. Healy with boniaek 
to the past operation of Station WT PS was devoted largely 

to a testing of his knowledge of the station and its operation. 
Loyola's right to so test the knowledge of Mr. Healy is re- 
cognized and respected, but affirmative findings as to what 
the station actually does cannot be based upon a lack of in- 
formation. Mr. Healy testified the plan for.the programs 
of Station WTPS was laid out prior to his appointment as 
radio and television executive and readily : admitted that he 
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was not familiar with the details of the station's operation, 
stating that Henry Wehrmann, 30/ the manager of the sta- 
tion, was better qualified to testify relative to the details 

of the station's operation. Loyola did not ask that Mr. Wehr- 
mann be made available for cross-examination. The em- 
ployees of the radio station report to Mr. Wehrmann and, 
through Wehrmann, to Mr. Healy and the television em- 
ployees report directly to the latter. Mr. Healy has been 
devoting the principal portion of his time to the television 
project since he became the executive directly charged with 
the responsibility for the radio activities of the company. 


30/ Mr. Wehrmann has been manager of the station since 
it went on the air in December 1946 and has been connected 
with the Times-Picayune Publishing Company continuously 
since 1934." R. 6294, para. 62. 


Intervenor fully confirmed these Initial Decision findings by stating 
in its brief below that: 


"Operation of the station [WTPS] had been left al- 
most entirely to the paid manager, Henry Wehrmann. 
. . . Mr. Healy. . . knew practically nothing about its 
operations.” R. 5050. 


"TC]ross examination revealed that he [Mr. Healy] 
knew very little of the WT PS operation and had not fami- 
liarized himself in any detail with its activities; he had 
‘not interested (himself) in the details of Mr. Wehrmann's 
operations'." R. 5068. (Transcript page references 
omitted from quoted text) 


Notwithstanding the conceded evidence of record that Mr. Healy 
was not familiar with the details of WIT PS' operation and the self-evident 
statement in the Initial Decision that "affirmative findings as to what the 
station actually does [or does not], cannot be based on lack of informa- 
tion", the Commission nonetheless proceeded to base the bulk of its 
erroneous findings about WTPS' past operation entirely upon the cross- 
examination of Mr. Healy. Appellant has been willing to concede that 
Mr. Healy's cross-examination may properly be weighed in determining 
how necessary or effective was Mr. Healy's general supervision of the 
WTPS radio operation. It is impossible in law or logic, however, for 
facts about a past broadcast record to be proved by the testimony of one 


a: * who admits to a lack of knowledge thereon and particularly is this so 
‘ where the Intervenor as the proponent of the issue could have obtained 
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53 . | 
full and accurate evidence to make meaningful direct comparisons. 
Most of the conclusions made adverse to Appellant based on Mr. 
Healy's cross-examination do not follow reasonably from the testimony. 


"This applicant [Appellant], however, conceded that during the 
eleven months preceding the hearing it had not carried any dis- 
cussion programs and none were planned." R. 6547, para. 15. 


The Commission's own finding (R. 6496, para. 63d) shows only that 
Mr. Healy personally "could recall no such programs during the eleven 


a As for the conclusion that no discussion 


months prior to his testimony". 
programs were planned, the Commission failed to make any finding: 
(R. 6496, para. 63d) that would support that conclusion. 

The next conclusion presented as derogatory to the WTPS record, 
i.e. , that the only 1953 educational programs were commercial athletic 
contests (R. 6547) -- is one which by its own terms is qualified by the 
phrase "insofar as Mr. Healy was aware". Another Commission conclu- 
sion which is wholly unjustified and unsupported by the substantial record 
evidence is its statement that "at the time of the hearing no educational 
programs were planned [by WTPS]". R. 6547. This is a distortion of 
the cross-examination of Mr. Healy. After having stated what he regarded 
the general policy on WTPS to be for educational programming, Mr. 
Healy was asked: 


"Q. Do you have any long-range educational plan at WTPS? 


"A. We haven't discussed -- I haven't discussed with Mr. 
Wehrmann any long-range educational plans."" Tr. 496. 


Mr. Healy added shortly thereafter in response to question that he had 
not discussed such "long-range" plans with the members of Appellant's 
Board of Directors Committee. This is the whole of the testimony on the 


point. In the first place, there is no significant meaning or relevance 
whatever to the existence or non-existence of a "long-range" educational 


1 Immediately preceding the response covered by the above-quoted finding was the following cross- 
examination of Mr. Healy by Mr. Segal, Intervenor's counsel, which is believed to illustrate most con- 
vincingly Appellant's point as to the impropriety of the Commission's acceptance of testimony professing 
lack of personal knowledge by the witness as equivalent to proof of a broadcast eaten $ actual record for 
comparative hearing purposes: 

"Q. Do you have any figures on the discussion programs over WIPS? A. No, sir, I do not. 

“Q. Would you say there are any? A, Idonot know, Mr. . ake 503. 
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plan, particularly since there is nothing in the record to show that WWL 


had one nor to show what was meant by it. In the second place, it is 

plain distortion to use the testimony referred to (which is the only testi- 
mony even remotely related) as a basis for a conclusion that no educational 
programs were planned. 

The final conclusion relating to WTPS' past record concerned ab- 
sence of "regularly scheduled programs broadcast on behalf of civic, 
charitable or other organizations",R. 6547. Here again, the testimony 
(Tr. 512) was clearly qualified as reflecting only the witness’ personal 
knowledge and followed testimony (Tr. 510) in which the witness again 
disclaimed generally any knowledge of WTPS of the detailed character 
embodied in the cross-examiner's questions. Also Tr. 496, L. 8-9; 
Tr. 495, L. 18-19. | 

| The foregoing review has covered every Commission statement in 
conclusion (R. 6547) which might support the decisive preference it 
awarded to Intervenor over Appellant on this factor of comparison. It 
has been shown that the Commission committed reversible error in con- 
cluding (1) that Intervenor had established on the record an evidentiary 
basis of comparison, and (2) that "reliable, probative and substantial 
evidence" (5 U.S.C. 1006(c)) was available in the record to permit find- 
ings or conclusions to be made of the actual record of performance of 
WTPS, as distinguished from testimony establishing lack of personal 
knowledge by the witness being cross-examined. A clear and substantial 
preference in favor of Intervenor "decisive" of the comparative issues in 
this case cannot be based upon record evidence of the flimsy and fragmen- 
tary character noted. The Commission itself in other comparative TV 
cases has repudiated award of decisional preferences based on fragmentary , 
evidence or on minor differences in one or more comparative aspects of 
past broadcast operation. * ‘The Commission erred, moreover, in refus- 
ing to give any weight to the past performance and outstanding record of 
T See Westinghouse Radio Stations, 10 Pike ghouse Radio Stations, 10 Pike and Fischer RR 957, para, 20; see also KFAB Broadcasting 
Company, 12 Pike and Fischer RR 394, para. 26. Cf. Tampa Times Co. v. FCC, supra, p.23 noting 
(App. D.C. at 258, F. 2d at 226) that the Commission had refused a preference on past broadcast record 


because among other grounds “the-whole picture as to live programs - including commercial -- was not 
_ developed” and that the records involved a “small station in competition with several more hie full- 
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Times (R. 6291-2 and R. 6492-3) in its newspaper operations as lending 
assurance of its knowledge, experience and responsibility in serving com- 
munity needs. R. 6549, para. 17. An applicant's record of community 
performance through newspaper operation has in other cases been consid- 
ered relevant and has been weighed by the Commission as the Initial De- 
cision noted, R. 6359, para. 27. See WKRG-TV, Inc. ; supra, p. 33, 
also Pinellas Broadcasting Co. v. Federal Communications Commission, 
supra, p. 34, 97U.S. App. D.C. 237, 230 F. 2d 205, noting weight 
given to the record made over the years by Tribune, the successful appli- 
cant, in its newspaper operation as supporting a preference. 


IV. 7 


The Commission Erred in Failing in Several Cru- 
cial Instances to Give Any Consideration or weight 
to the Initial Decision. 


The Supreme Court, in the Universal Camera case reversed the 


Court of Appeals (2nd Cir.) and held, among other grounds, that a court 
reviewing an agency is required to "determine the substantiality of evi- 
dence on the record including the Examiner's report", 340 U.S. 474, 493 
(1951) and is required to "give to the Examiner's report such probative 
force as it intrinsically commands". 340 U.S. 495. | 
It has been noted supra that the Commission in deciding the case be- 
low made holdings opposite to those of the Hearing Examiner's decision 
on each of the following points: 
(1) The implications of the relationship between Intervenor and the 
Society of Jesus as affecting certain comparative factors; 
(2) Intervenor's local ownership showing as affected by this relation- 
ship; 
(3) Ownership integration with day-to-day station management; 
(4) The exclusion from the media diversification evaluation of any con- 
sideration of Jesuit holdings outside of those directly held by Inter- 
venor; 
The proposals of the applicants for color television programs and & ‘9 
programs for Si a S areas outside’ ‘of but related to New ene. \ 
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In deciding as between Appellant and Intervenor on each of these 
points, the Commission apparently ignored the Examiner's holdings and 
findings since it made no reference to them, nor gave any explanation as 
to why it considered them to be wrong either in fact or law or on the re- 
cord evidence. Except to refer in passing to the two programming pre- 
ferences given to Appellant by the Examiner's Initial Decision and made 
the principal grounds therein for a proposed grant to Appellant than to 








Intervenor, the Commission's final decision studiously avoids any refer- » 
ence to the holdings of the Examiner's Initial Decision as having any bear- 
ing on its own decision. Moreover, the Commission avoids any under- 
taking even to reconcile its own decision or view of the law or evidence 
with the substantial evidence found by Initial Decision to require the hold- 
ings made in the latter. 

_ §$uch a total disregard by the Commission of the Examiner's findings 
is contrary to the scheme and purpose of Section 8 (a) of the Administrative rs 
Procedure Act for appeals from Examiner's decisions to the agency and 











for review. Although the agency has power to reach a result contrary to 
that of the Initial Decision, it may not do so merely by utter disregard 
of the Initial Decision. To say that it may do this is to make a superfluity 
of the whole process of Section 8 for filing with the Examiner of proposed 
findings and conclusions prior to Initial Decision or for filing of exceptions 
to Initial Decision. 
Certainly the Universal Camera case requires that the Examiner's sl 

Initial Decision and Findings be given "the relevance that they reasonably 
command in answering the comprehensive question whether the evidence 
supporting the Board's order is substantial". 340 U.S. 497. Thus the 
disregard of the Examiner's findings and Initial Decision in areas of 
crucial importance to the applicants is convincing and substantial evidence 
that the Commission's order itself was not based on substantial evidence 

in the record as the law requires it to be. 

re Two decisions by Courts of Appeal following the Universal Camera 

j case are relevant here. Thus, in NLRB v. Supreme Bedding and Furniture 

Manufacturing Company, where the Board's findings were directly contrary 
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to those of the Examiner, the Court refused enforcement of a Board order 


| 

| 
"A careful reading of the Board's appendix, ‘findings 
and brief, and a comparison of its decision with the care- 
fully stated, thoughtfully worked out, and thoroughly im- 
partial report of the examiner, convinces us. . . thatit 
is the Board's decision, and not the Examiner's report, 
which exhibits judicial lacks. "2 


A very recent decision in the Third Circuit is even more strikingly 
in point. In that decision, in the matter of United Corp., it was held: 


"As a general rule, the Commission's findings should 
be given much weight in cases of this nature. . . A slight- 
ly different rule is applicable, however, when, as here, a 
final determination by an administrative agency rejects the 
findings of a hearing examiner. While the findings of the 
hearing examiner [in the case decided] are not as strongly 
recommended to us as those to which the credibility factor 
is attached, his practical determination is a guide to our 
conclusion and should have been given due regard by the 
Commission. . . . In the determination of whether the 
Commission's Order was supported by substantial evidence, 
the more specific findings of the Hearing Examiner, reject- 
ed by the Commission without the making of any express new 
findings, are entitled to considerable weight."" 7 Pike and 
Fischer Ad L 2d 561, 565-6, U.S. Ct. of App., 3 Cir. 

(Oct. 24, 1957). 


The instant case is an excellent example of the Commission’ S arbi- 


because: 


trary action and legal error in refusing to indicate that it has taken the 


Initial Decision findings into consideration or in what respects these find- 
| 


ings are erroneous or unsupported by the record. Certainly , it must 
follow from the holding in the Universal Camera case that if the review- 
ing court may not disregard the examiner's [Initial Decision in consider- 
ing the sufficiency of evidence to support the agency's action, then clearly 
the agency itself may not disregard it either. The agency must be under 
a duty to weigh, consider and evaluate the examiner's Initial Decision as 
a part of the "whole record" which is at least as great as that of the re- 
viewing court. 5 U.S.C., Sec. 1006(c). | 

It was clearly error therefore, for the Commission to disregard, 


as it did below, the Examiner's Initial Decision on ms crucial points of 
1 196 F. 2d 997, 998 (CA Sth Cir. 1952). 
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contention enumerated above. 


CONCLUSION 


For the foregoing reasons, the orders of the Commission here 
under review should be reversed and remanded for further proceedings in 


accordance with the judgment of this Court. 
Respectfully submitted, 


WILLIAM J. DEMPSEY 
WILLIAM C. KOPLOVITZ 
FREDERICK H. WALTON, JR. 


938 Bowen Building 
Washington 5, D. C. 


Attorneys for Appellant, 
The Times-Picayune Publishing Co. 


January 13, 1958 
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o SUPPLEMENT A i 
4 STATUTES INVOLVED : 
A. The relevant parts of the Communications Actiot 1934, as 


amended, are: 





— 3 Sec. 402. (b) Appeals may be taken from decisions and orders of 
the Commission to the United States Court of Appeals for the District of 
Columbia in any of the following cases: | 

(1) By any applicant for a construction permit or station license 
whose application is denied by the Commission. : 
B. The relevant parts of the Administrative Procedure Act of 

1945 are: 

p Sec. 7. (5 USC Sec. 1006(c) Except as statutes otherwise provide, 
the proponent of a rule or order shall have the burden of proof. Any 
oral or documentary evidence may be received....no sanction shall be 

* imposed or rule or order be issued except upon consideration of the whole 

record or such portions thereof as may be cited by any party and as sup- 

ported by and in accordance with the reliable, probative, and substantial 
evidence. Every party shall have the right to present his case or defense 
by oral or documentary evidence, to submit rebuttal evidence, and to 

Poe. conduct such cross-examination as may be required for a full and true 

disclosure of the facts......... i 

(d) The transcript of testimony and exhibits, together with all 
papers and requests filed in the proceeding, shall constitute the exclus- 
ive record for decision in accordance with Section 1007 of this title...... 

Sec. 8. (5 USC Sec. 1007(b) Prior to each recommended, initial, 

“a 2 or tentative decision, or decision upon agency review of the decision of 

‘ subordinate officers the parties shall be afforded a reasonable oppor- 

tunity to submit for the consideration of the officers participating in such 

decisions (1) proposed findings and conclusions, or (2) exceptions to the 
decisions or recommended decisions of subordinate officers or to ten- 
tative agency decisions, and (3) supporting reasons for such exceptions 

or proposed findings or conclusions. The record shall show the ruling 

upon each such finding, conclusion, or exception presented. All decisions é So 





2 
(including initial, recommended, or tentative decisions) shall become 
part of the record and include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; and (2) the appropriate 
rule, order, sanction, relief, or denial thereof. 

Sec. 10. (5 USC Sec. 1009(e). - Scope of Review -- So far as neces- 
sary to decision and where presented the reviewing court shall decide all 
relevant questions of law,....It shall (A) ..... ; and (B) hold unlawful and 
set aside agency action, findings, and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise not in accordance 
with law; (2)....... ; (3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; (4) without observance of pro- 
cedure required by law; (5) unsupported by substantial evidence in any 
case subject to the requirements of sections 1006 and 1007 of this title 
or otherwise reviewed on the record of an agency hearing provided by 
statute; ........ 
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I. Appellee's Brief Fails To Show That The Com- 
Mission Acted Legally In Its Holding That There 
Was No Decisionally Meaningful Relationship 
Between Intervenor And The Society Of Jesus 


A. Local Ownership and Experience 


B, Integration Of Ownership with Station 
Manage ment ‘i * * 


C. Diversification of Media Ownership 


The Commission's Errors In Evaluation Of 
Proposed Programming . . . . 


A. Color Television : 
B. Outlying Communities 


C. Remote Programming . 


Appellee's Brief Fails To Show Either 
Evidentiary Or Rational Basis In The Decision 
For The Decisive Preference Awarded To 
Intervenor For Superior Past Broadcast Record 


Appellee Has Misconstrued Appellant's A llega - 
tions Of Commission Error In Disregarding The 
Initial Decision . + = = ew 
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references with few exceptions are restricted to the more comprehensive brief 
of Appellee which includes all relevant points discussed in Intervenor's brief. 
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I. 


APPELLEE'S BRIEF FAILS TO SHOW THAT THE 
COMMISSION ACTED LEGALLY IN ITS HOLDING 
THAT THERE WAS NO DECISIONALLY MEANING- 
FUL RELATIONSHIP BETWEEN INTERVENOR AND 
THE SOCIETY OF JESUS. 


A major question presented in this case is whether the Commission 
| lawfully concluded that Intervenor was unrelated to the Society of Jesus 
in any manner meaningful or relevant to any of the criteria for compara- 


1 
tive preference present in the proceeding. Appellant's brief contended 


that the Commission, on the facts of this case, could not lawfully reach 
the conclusion set forth in the stipulated question. This argument con- 
sidered the Commission's error first as an illogical and unreasonable 

| general proposition before applied to any of the comparative criteria 
that were significant in the case (App. Br. 8-15) and then as that error 
prejudicially affected the comparative evaluation of Appellant's and 
‘Intervenor's applications on the decisional criteria of local ownership 
(App. Br. 15-22), integration’ of ownership with day-to-day station 
management (App. Br. 22-31), and diversification of ownership of media 
of mass communications (App. Br. 31-36). 


The arguments advanced in Appellee's brief in justification of the 
Commission's decision on this important aspect of the case, rest on the 
very narrow and wholly untenable ground that the Commission could 

, exclude from the process of comparative evaluation any and all relation- 
_ Ships Intervenor or its officers and directors had to the Society of Jesus, 
_ the Superior General, or the Provincial General because no likelihood 
‘twas shown on this record that the power of appointment and transfer 
which has not been used in any attempt to control Loyola's commercial 


I Item 5 of Stipulated statement of questions presented. Except for stipulated 
Item 3, which pertains to Appellee's error in granting Intervenor decisional pre- 
ference on comparative past broadcast records, the error stemming from Ap- 
pellee's disposition of stipulated Item 5 is one which has contributed in variable 
Br i). to the errors alleged under es Ta stipulated Items 1,2 and 4. App. 





3 


activities for the ee than 32 years of Station WWL's operation, will 
ever be so used." Comm. Br. 55. Again, the Commission's brief 
(page 55) argues that the key to the question is whether "the Superior 

General and the Provincial Superior of the New Orleans Province will 
attempt to use their powers of appointment and transfer to control that 
corporation's actions as a licensee." 

This argument misses the whole point as to the impact of the power 
of appointment or removal--the regular exercise of which, without regard 
to the motive or purpose of the authority exercising these powers, creates 
in and of itself a relationship the consequences of which must be weighed 
and not ignored on comparative evaluation. This may perhaps best be 
illustrated by a reference in Intervenor's argument. Thus, Intervenor's 
brief (page 8) in discussing exercise of power of appointment as an incident 
of control refers to the power of appointment of members of this Court © 
"by" the President of the United States and then makes an observation 
which is obvious but wholly inapposite and irrelevant to the facts here, » 
i.e., that the members of this Court are not, by virtue of that power, . 
under the "control" of the President. More analogous to this case, how- 

“ever, than the power of the President in nominating individuals to occupy 
judicial office with the "advice and consent of the Senate" is the President's 


| 
power as Commander in Chief at his sole discretion to assign and transfer 


and control the assignment tenure of personnel of the armed forces. That 
this analogy is more nearly apt is clear from the following testimony of 
Intervenor's President, Father Donnelly, given on examination by counsel 


for the Commission's Chief, Broadcast Bureau: 
7. kK KK XK 


"Q. We were talking about transfers and ees 
I wonder if you can tell us about the cause of | 
your transfer from Spring Hill* College to Loyola? 


2 This language in Appellee's brief is a paraphrase of language in a brief filed by 
Intervenor before the Commission (R. 5078)--the supporting record citation for 
which was no more than an expression of the personal belief and opinion (R. 4631) | 
in an affidavit of Intervenor's President, whose first association with Inter venor was 
in March 1952, only 2 1/2 years before the statement was made. This is hardly 
probative evidence to support the above-quoted statement by counsel that over a 32 
oni period the power of appointment has positively not been msen to control WWL's 

rs. 
8 re it is a matter of public. record t sworn . mony of Father 

er Donnelly's successor at, Spring blic 


- at 
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4 
‘A. I must sayI really don't know. I mean, I was not 


consulted. 
"Q. It was the idea of the Provincial Superior ? \ 
"A. Yes. . 


* * * * 4 Tr. 437. 
* As corrected by later motion and order. R.6221, 6253. 
To be noted also is discussion (App. Br. 20) of the removal and transfer 
by order of Superiors of Father Shields, as Father Donnelly's predeces- 
| sor at Loyola, to a church pastorate and then shortly after to high school 
- administration in another state and city. See fn. 12, R.6462 for adminis- 
trative control by Provincial of all Jesuit priests in the province; R. 6462 
(c) for subjection to transfer of Jesuit priests, and fn. 14, R.6463 for 
efficacy of oath of obedience to make transfer or removal of any Jesuit r 
priest by Superiors a simple matter under normal conditions. 
Can it be doubted that the "independent federal judiciary" as we 
know it under the present U.S. Constitution would cease to exist if any 
| .member of this Court were subject to the same direction from and re- 
lationship to the President as Fathers Shields and Donnelly had to their 
_ superiors, as testified to and referred to above. The effects of such a 
' relationship could not lawfully nor reasonably be excluded from any in- 
quiry or consideration into the independence of judicial administration 
any more than it could be lawfully excluded from any consideration of the 
relationship of Intervenor's officers and directors to the Society of Jesus 
- and its Superior General or Provincial Superior. 
Appellee's argument is additionally unsound because it introduces 
_ a wholly unworkable and unrealistic element into the concept of ownership 
or control as used in comparative criteria, i.e., that actual exercise 
_ and use of the power of appointment and removal of the officers and direc- 
_ tors of a civil corporation by the lawful holder of that power is itself in- | 
_ sufficient or unimportant to establish control or relationship to an appli- y 
_ Cant as a "principal" unless accompanied by a special or additional show- . 
ing or proof that the exercise of the power of appointment or transfer was 
undertaken with the specific reason, — or purpose of directly in- 
fluencing or governing the conduct of Age commercial or other affairs of 
ae (in. #3 Son, ) eect to peaselgumant=-i Ri own words, "We are in the 'army' 


"you know" (Tr. 836), and again in réference ‘to the Jesuit order, "It isa Dciiaes 
s order". Tr,837, Dockets 10457-£ WER SETV, Inc. 10 Pike &  Figcher Be a Bt 3 , 
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5 | 
the corporation. This is, of course, a test of control, which is unique 
and novel, in a case such as this where the legal power to appoint and 
transfer officers and directors exists and is in fact regularly exercised. 
~. ¢ From the standpoint of influence upon management of a corporation's busi- 
e | ness affairs, the only and most important right of a stockholder in a com- 
| mercial corporation is the right to elect and replace directors. The fal- 
lacy of the argument of Appellee's counsel is readily apparent from the 
fact that a finding of control by stockholders is not and never has been 
dependent upon a showing that such stockholders in electing or replacing 
directors were acting with the specific intent and communicated or admitted 
purpose of controlling, influencing, and directing the conduct of the com- * 
r | pany's business affairs by the choice of directors and officers which was 
made. | 








It is true, of course, that the Commission must resolve each “control” 
question on its own facts. But this is not the same as saying that the Com- 
mission may be arbitrary and capricious in its judgments so as to apply a 
standard or test calculated to favor its choice among applicants. The a- 
niqueness of the facts presented in this case are conceded but this circum- 
s _ Stance is not a license for the Commission to adopt any novel doctrine that 
° suggests itself as a means of prejudicing the loser in favor of the winner. 
Appellee's counsel observes (Br. 54) that the Superior General and Pro- 
vincial General are not stockholders. But they are the persons and the 
only persons holding and regularly exercising the power to choose Inter- 
venor's officer-directors--a majority of Intervenor's board of directors. 
If, as Intervenor itself contends (Br. 23), Intervenor's board of directors 
-_ ' “are in effect the owners of its station", then the Superior General and the 
Provincial in appointing and removing Intervenor's officers and directors 
are exercising powers and maintaining relationships which affect owner- 
ship and which, in consequence, far exceed any powers inhering in stock- 
holders of a conventional corporation which can only affect the composition 
of corporate management as represented by the choice made of directors. 





> As pointed out in fn.1, App. Br. 13, civil incorporation of the "churches, 
oe schools, college, etc. " operated by. the Society is a conventional device used by the 
y Society of Jesus to discharge its teaiching and enone purposes. R. 4630. : 
me X bss ; ws , 
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In this respect the Superior General and Provincial have greater or more 
_ significant and meaningful powers than a Times-Picayune stockholder. 
Admittedly, the Superior General and Provincial do not legally hold nor 
exercise some of the powers a stockholder normally holds in a conven- 
tional corporation. For the most part, these other powers relate to the 
_ protection of the individual stockholders pecuniary and financial interest ! 
— and investment. See fn. 34 (Comm. Br. 54). 
: . Appellee's attempt to disassociate the Superior General and the 
Provincial as holders of the power of assignment, transfer and tenure of 
“vig office from any comparison or analogy to the stockholder of a conventional 
_ corporation fails because it leaves the main problem unanswered. When a 
person assigns or removes by lawful right the officers and directors of a 
civil secpanetion or more particularly, a licensee corporation,has such _ 
| a person, by that act, entered into a relationship with that corporation , 
* which may not lawfully be disregarded by the Commission in any compara- 
' tive evaluation it makes of applicant qualifications and characteristics ? 
*Appellant argues that an affirmative answer is ineluctable and that the 
Commission may not disregard such relationship. The opposite answer 
_ would be contrary to all reason and precedent. Assuming arguendo that 
the Commission might, as a matter of policy, look solely tothe qualifica- 
tions of individuals such as officers, directors and managerial employees, 
- disregarding stockholders as such, it would, however, have to apply such 
a policy uniformly. Lack of demonstrated stockholder participation may 
| not be weighed as an asset for one applicant and as a liability against 
_ another inthe same proceeding as was done by the Commission in its de- 
cision here. 
| A. Local Ownership and Experience 
The Hearing Examiner's conclusions on the relationship factors of 
the Society of Jesus and Intervenor's officers and directors as bearing on 
the decisional criterion of local ownership were set out in Appellant's 


ee ee ee ee 
It is understood that technically the assignment and transfer is of officers or tl 

members of the Society of Jesus at Loyola and, ‘incidentally, of the officers and a 

directors of the civil corporation., See Br. 10, Items 5 and 6. The two capacities - 

are made inseparable by Intervenor's own charter as a civil corporation as adopted 

a its Jesuit incorporators or sa aia a tae 
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brief (pp. 17-18). Although Appellant argued that evaluation of these 
considerations was necessary to a fair decision, Appellee has made no 
showing that any of the considerations and findings in this Examiner's 
conclusion are incorrect or unjustifiable, either on the record or in the 
law. 
Appellee's brief has responded not to Appellant's arguments, but 
has undertaken instead a diligent demolition of "straw men". Thus, Ap- 
pellee (Br. 58) charges Appellant with belatedly claiming that the non- 
residence of the Superior General was relevant to the local ownership 
criterion. Reference to Appellant's brief (p. 18) shows that Appellant was 
referring to the Examiner's decision and the Commission's utter failure 
to explain or justify its own abbreviated evaluation of the relevant factors. 
Moreover, what Appellee's brief overlooks is that the Commission itself 
(see quote, App. Br.17 and discussion p. 19) recognized the need for evalua- 
tion of the agency or cause of the "tenure" of an applicant's officers and 
directors. Furthermore, reference to Appellant's proposed findings show 
that the non-residence of the Superior General was included (fn. 6, R.6191- 
3) as an element to be considered and weighed in the — conclusions 
evaluating local ownership. | 

Next, Appellee takes Appellant's argument that the record shows 
in the case of Loyola that the power of appointment is not exercised so as 
to be responsive to the need for prior local residence and itself argues 
that this "does not mean that such considerations are given no weight." 
Appellee is unable, of course, and therefore fails, to give any record cita- 
tion to support its argument that the Superior General or Provincial in 
fact do give consideration and weight to the need for prior local residence 
of a prospective officer-director of Intervenor when selection is made of 
Jesuit priests best qualified to be officers of the Society of Jesus for the 
religious community at Loyola. ! 

Appellee's general response on local ownership concludes with an 


inaccurate and unsupportable statement that there is absent in this record 


6 The fact that the Hearing Examiner on an evaluation of the se factors erroneously 
concluded no preference to either applicant is not a justification for a similar re- 
sult by the Commission based upon an evaluation of sieiiaiaaia ‘and inaccurate 
factors. App. Br. 18-19. “3 7 : poy Ss 
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8 
“any showing that the composition of the Loyola board, in terms of the 


local residence criterion, has changed substantially in the past or is 
likely to do so in the future". (Comm. Br. 60). Appellant throughout the 
proceeding, in proposed conclusions (R. 6190-4), in exceptions to the Ex- 
aminer's Initial Decision (R. 6423-4, No. 96) consistently requested and 
argued the necessity from the evidence, of findings and conclusions which 
evaluate the fact that non-residence at the time of appointment was a 
circumstance predominantly common among the priests who were trans- 
ferred to Loyola by their superiors, and that: 


"the revolving door management pattern of relatively fre- 
quent change in officers and directors shown by Loyola 
offers little assurance of continuity and suggests instead 
that responsibility for effectuation of its proposals will in 
normal course be placed in the hands of persons not iden- 
tified on this record, particularly in view of the absence 
of identification of any natural persons as Loyola's 
owners." R. 6428-9. 


Appellee's brief, likewise, avoids any reference or response to 


‘Appellant's argument that the relationship of Intervenor's officer-directors 


to the Society of Jesus is not that of membership alone, but is on the con- 


trary, the most direct and inseparable one possible, i.e., each is himself 


an officer of the Society of Jesus. Appellee and Intervenor cannot, of : 
course, contest this inseparable intermixture by corporate charter of the 
Society of Jesus as represented by its own officers and by the officer- 
directors, or "owners", as Intervenor has described them, of Intervenor 

as a civil corporation. From this, even direct control and ownership of 
Intervenorby the Society of Jesus could be argued, since under Intervenor's 


charter only officers of the Society of Jesus, as a majority of the Board, 
can be permitted to control and direct the affairs of the civil corporation. 


And yet, the Commission held that no relationship existed of Intervenor's 


officers and directors to the Society of Jesus or its superior officers which 


could be evaluated as meaningful or relevant to any of the criteria of * 
| 

comparison. Appellant is unable to find in Appellee's brief any argument 5 

which justified the Commission's unexplained refusal to consider conclu- y 


sions in the Initial Decision (App. Br. 11-12, 15) related to this subject. 


ee me a ek Ce eae 
In a situation of this sort consistent experience in the past reflecting the conse- 
quence of Intervenor's link to the. Society of Jesus is a reliable guide to expec’ 
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9 | 

At pages 61-64, Appellee responds to what it calls "miscellaneous 
objections" to Commission findings on the residence point. First as to 
"legal question" noted by the Hearing Examiner concerning Intervenor's 
right to benefit from inclusion of Father Shields as one of Intervenor's 
Board of Directors and principals, Appellee's arguments (pp. 61-62) can- 
not stand scrutiny. It improperly seeks to shift to Appellant the burden 
of proving that Father Shields was without "right" to be a director. This 
device confuses the issue. As Appellee notes elsewhere (Br. 65) Inter- f 
venor asserted a point of reliance against Appellant on a claim of superior _ 
integration of its officers and directors with day-to-day management of : 
the proposed television station. Appellant also asserted its own claim of ; 


superiority on this factor. In evaluating these respective claims (R. 6361, 


para.30) the Hearing Examiner properly noted with respect to Loyola's 


claim that, insofar as its claim included and depended upon Father Shields, 
a substantial doubt existed on the record as to whether Intervenor could: 
benefit and claim credit for Father Shields as a "legal" member of its ¢ 
Board of Directors.” The Court should note that Appellee does not, nor 
could it, challenge the basis on which a "legal question" was raised con- 


‘ cerning Intervenor's clan to benefit from Father Shields' participation 


‘as a corporate director. "The most significant element discrediting the 
post facto efforts of counsel for Appellee to shift the burden and to raise 
questions of fairness and timeliness against Appellant on the matter of 
Father Shields' status, is the fact that neither the Intervenor (R. 5004, p. 
32, Exceptions, R. 5069-5072, pp. 44-7 Brief) nor the Chief Broadcast 
Bureau (R. 5097-8, pp. 12-13, Exceptions) filed any exception nor any argu- 


- ment by brief which challenged the Hearing Examiner's statements and 


conclusions on this matter. The Court may note that notwithstanding this 
lack of any challenge, the Commission cut this proper conclusion from the 
Initial Decision, presumably as part of the Commission's wholesale re- 
jection from its concluding evaluations of all considerations which involved 


the relation of any of Intervenor's principals with the Society of Jesus, its 
8 This was Appellant's position before the Initial Decision as shown by Appellee's 
own citation fn.42 (R. 4831-2) to Appellant's Reply Findings. _ 


9 His participation (but see Exception 5, R. 6389) in any capacity other than as a 
lawful officer or director of Intervenor is not, of course, relevant to the decisional ey 
criteria in question which restrict evaluation only to those who are corporate — 


Bo AD. 


aa 








10 
transfer practices, etc. 

Regarding the Examiner's finding on Father Goodspeed, counsel for 
Appellee has missed the whole significance of the fact that although nine 
years does not sppear as significant in a life span of 53 years (to the year 
of his assignment as Treasurer), it is significant to the period of years 


and regular shifting around by order of superiors experienced by Father *' 
Goodspeed during his 23 years as a priest in the Jesuit order. R. 1437. + 
Appellee's counsel next (Br. 63) confesses error by the Commission 7 


on certain residence findings on which it relied in its evaluation of Inter- 
“3 -venor's local ownership showing. It attempts to avoid any consequence 
3 _ from this acknowledged deficiency in the basis for the Commission's evalua- 
tion by claiming that Section 405 required Appellant to bring the correct 2 
facts to the Commission's attention. Unfortunately, counsel has overlooked = «. 
- the fact that Appellant did just’ that, by exception (Exception 7, R. 6390) - 
. which distinctly requested incorporation in the final decision by the Com- y 
mission of the record evidence establishing Father Doyle's non-resident 
‘background. This exception was obviously disregarded by the Commission, 
along with all other exceptions seeking conclusions evaluating the effect 
_of the relationships of Intervenor's officers and directors with the Society 
of Jesus as they bear on relevant decisional criteria. Under these circum- 
stances, Section 405 is not applicable. The Commission was given an ° 
“opportunity to pass" on this question of fact raised by the record and by 
| Appellant's exception. Though counsel argues that the error is de minimis, 
that determination is one which the Commission and not counsel, must 
make. Correction of this error could certainly be important in any re- 7 
evaluation of Intervenor and Appellant on the issue of local ownership, 
either alone or when coupled with a remand requiring consideration of 
Intervenor's relevant relationships to the Society of Jesus. _ 
Appellee‘s final point (Br. 64) is not well taken. Though counsel 
points to a finding relative to Father Donnelly's civic participation, one 
will search in vain to find that the Commission included this as a consi- 
%. deration on which it concluded that Father Donnelly's non-resident back- e 


ling weight on local ownership suggested by counsel, Appellant should — 
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11 | 
clearly have received decisional preference over Intervenor on local 
ownership because one of the few preferences given by the Commission 
to Appellant was in the superiority of the solar snl into the community 
of its spare tags R. 6545, para. 10. 
Integration of Ownership with Station Management. 
Counsel for Appellee (Br. 72) labors hard to spell out of the Com- 
mission's decision a determination by the Commission that Intervenor's 
Board was integrated in day-to-day operation and management of its radio 
station and would be so integrated with its TV station. This effort fails 
because it is the Commission's decision rather than counsel's arguments — 
that must be looked to and the decision shows that the Commission based ‘ 
its conclusions on the "supervisory contributions of the Board of Directors" 
(R. 6623, para. 12)--"as a unit” (R. 6623, para.13). Emphasis supplied . 
Counsel for Appellee is forced to admit that the decisional criterion 
is concerned with "actual managerial participation in a station's affairs, 
as distinguished from supervision however close". Br.7 1. The Examiner 
applied this test to the facts of the case (R. 6362, para. 31) and awarded no 


preference on an evaluation, however, which assumed that Father O'Leary, 


the Faculty Director, was still available to Intervenor. 
| Counsel's difficulty is that he must ask this Court to ignore the 
Commission's direct statement that it was relying, contrary to the stan- 
dard, on the supervisory contribution of a Board of Directors. Indeed, else- 
where in Appellee's brief (pp. 74 and 75) the "supervisorial" character of 
the activity of Intervenor's so-called "owners" is admitted even by counsel. 
Also counsel's efforts to show some integration fail because even if one 
refers to Finding 15 the contacts described therein are most obviously not 
"actual managerial participation in a station's affairs". The fact is there 
is no integration of “actual managerial participation in station affairs" and 
TU waccn  u¥dnce Gs, Pic, ce ‘ | 

Thus, although the Commission itself explicitly refers to Finding 9 as the 
basis for its conclusion, counsel refers to Finding 15, reference to which does not 
appear in the Commission's decision as a basis for its evaluation on the integration 
factor because the Commission undoubtedly considered the activities described in 
Finding 15 as essentially consultative and supervisory and clearly not managerial. 


Since 1939 the day-to-day management and operation of Intervenor's station WWL 


has been the responsibility of its paid general manager. R. 1947; note organization, 
R. 1942. | 
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12 
the Commission did not base its decision on any such view of the activity 
| of Intervenor's directors, nor would the evidence support it. Note Comm. 
‘Br.75, on supervisorial integration. Not only did the Commission err in 
arbitrarily departing without explanation, from the standards of actual 
managerial integration of ownership;which it had consistently applied both 
before and after the decision on review, but it compounded the error by 
refusing, in assessing supervisorial integration to credit Appellant with 
supervisorial integration credited to Appellant's directors elsewhere in 
its decision (App. Br. 29-30). 
The fact of the matter is that Appellee has not met the arguments of 
Appellant's brief on this factor. It avoids completely any discussion of the 
arguments and evidence bearing on the significance of relationships to the 
Society of Jesus or Jesuit Superiors in any evaluation of this factor. Ap- 
-' pellee refers to the "minimal impact" on the managerial integration of 
Intervenor's "owners" ae from their status as members and officers 
of the Society of J esus> bat this is the observation of counsel only. No- 
‘where in its evaluation of Intervenor on the integration factor (R. 6559, 
para. 40; 6561, para. 43) does the Commission make any reference to show 
that it gave any consideration whatever to the "impact" question. Appellant 
‘has contended (App. Br. 25) with no reply from Appellee, that the Comnis- 
sion's integration evaluation is fatally defective precisely because it gave 
no consideration to this question in making that evaluation. This is legal 
error which the Commission should correct by making some evaluation 
_that does not ignore the "impact" question. 


IT CounseF quotes (Comm. Br. 69) an extract from para. 20 of the Commission's 
‘decision in support of the Commission's integration evaluation. The answer to this 
effort of counsel is that what the Commission said at para. 20 was entirely in rela- 
tion to its evaluation of the applicants on the decisional factor of "broadcast exper- 
ience” (R. 6549, para. 18--R. 6552, para. 22) on which Intervenor was awarded no 
preference against Appellant. This "paste pot and shears" transposition suggested 
by counsel is invalid because there is nothing in the Commission's integration 
evaluation to suggest that it did so. Moreover, the "bra dcast experience" evalua- 
tion as the quotation clearly shows, was based in substantial part upon credit given 
to Intervenor for the businessmen composing its Lay Board of Advisers--an element 
which obviously was not weighed and would be wholly improper in an evaluation of 
the managerial integration by the station's owners. Although Appellant did not attack 
_para.20 as a conclusion bearing on evaluation of comparative broadcast experience, 
it clearly does not follow, as counsel suggests (Comm. Br. 69) that Appellant accepts 
the quoted language as available for unlimited "service" and use by counsel any- 
where in the decision without regard narod the transposition is consistent or . 
pot with the. elements pets weighed.;, ar or 3 
7 4 4% : ost = 3 ony: 
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Notwithstanding the lack of any ownership in Intervenor which 
could be integrated and the refusal to regard any aspect of the relation 
to the matter of Jesuit superiors and the exercise of their power to as- 
sign and transfer, counsel for Appellee supports the Commission in the 
view that Appellant must meet the strict standard of ownership integra- 
tion (App. Br. 30-1) and stress is, thus, placed on the 06% ownership 
interest of Mr. Healy 2 (Comm. Br. 74 and 75) as a fatal deficiency in 
Appellant's comparative qualifications. And yet, when Appellant asserts 
as error the failure of the Commission to give proper and factually ac- 
curate evaluation of the supervisorial integration of its directors and 
the substantial extent ,in a widely held corporation of stock ownership 
representation on Appellant's board of directors, as a "unit" (App. Br. 
16, f.n. 1) counsel for Appellee inconsistently states that the percentage’ 
of stock interest represented on Appellant's Board of Directors is not © 
"relevant" to the question of integration (Comm. Br. 73, f.n. 49). Not 
withstanding the admitted fact that the Commission's percentage figure 
of 17% for stock representation on Appellant's board is wrong and should 
be doubled, the matter is still irrelevant in counsel's view, because - 
actual managerial integration is not shown. The double staat &, 
‘thus, at work again because, as already noted, Intervenor is itself cred- 
ited only with integration of a supervisorial and not a mangerial charac- 
ter and, furthermore, as a non-stock company has no owners who can 
be integrated. 


C. Diversification of Media Ownership ! < 


Counsel for Appellee has analyzed Appellant's brief as having 
| 
limited its attack upon the Commission's conclusions on this factor to 


The Commission clearly recognized Father O'Leary and Mr. Healy as the 
only two individuals respectively, in Intervenor and Appellant who represented 
any day-to-day eg ape antes contact. App. Br. 30; R. 6552, para. 22. Also 
App. Br. 30, f.n. 1, wherein: record reference R. 6360 should be corrected to 
read R. 6560. 


13 The Commission "cannot select and assert as material the pertinent char- 
acteristics of one applicant and ignore the related features of the others". 
Plains Radio Broadcasting Co. v. FCC, 85 U.S. App. D.C. 48, 52, 175 F. 2d 
359, 363 (CA D. C. Cir. 1949). - 7 
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those which excluded from consideration any common Jesuit media 
interest outside of the interests held directly by Intervenor itself. With 
this as a basis,counsel for Appellee builds rebuttal argument by taking 
and using as conceded by Appellant every other Commission conclusion 
on this factor. For example, Appellant is taken by Appellee (Comm. 
Br. 45) as having accepted the Commission's conclusions evaluating 
diversification within the New Orleans community 1445 well as the cor- 
' rectness of Commission's conclusion excluding from evaluation the non 
commercial media ownership by Jesuits (Comm. Br. 45, also Comm. 
Br. 53). Appellee has vastly oversimplified the consequence of Appel- 
lant's attack on the basic defectiveness of the Commission's entire 
evaluation under this factor. This attack, on the Commission's media 
| diversification conclusions, was directly aimed (App. Br. 32) at the 
fatally erroneous and vitiating judgment (App. Br. 31) that the broad- 
| cast and other media interests of the Jesuits are "not relevant" as any 
part of the Commission's consideration and evaluation of this factor. 
But the fact that Appellant has directed its attack on one fundamental 
error affecting the Commission's entire evaluation on this factor may | 
not logically or properly be used as a concession that the Commission 
was correct in every other statement it made — the error of which was 
not briefed individually by Appellant. Appellant did not contend that 
only one error was made by the Commission under this factor, but only 
that one from among other errors of fact and law "required reversal | 
and remand for re-evaluation" by the Commission on proper factors 
(App. Br. 31). 
: Regarding the WKRG-TV case, Appellee seeks to avoid its impact 
by arguing that the relationship of other Jesuit institutions to the WKRG- 
| TV applicant was "not vital to the Commission's ultimate decision in 
that case” (Comm. Br. 51). The basis for this statement is hard to 
find. The successful applicant, WKRG-TV, was preferred on the basis 
= This concluding evaluation is not accepted by Appellant because it was not 
shown by the decision to have included. @,@onsideration and assessment of the 


_ very substantial disproportion in geogrs a@phisel coverage shown by the findings 
_ QR. 6467, 6493) to exist between theres ip 
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of two substantial preferences, one of which was comparative evaluation 
of diversification of media interests, to which twelve paragraphs of con- 
clusions were devoted.” Also Jesuit interests outside of Spring Hill Col- 
lege's nae in WKRG-TV were clearly weighed and evaluated by the 
Commission?® Appellee is obviously mistaken in its effort to minimize 
the findings and conclusions in the WKRG-TV case on ownership and 
control of Loyola (WWL), Spring Hill College (WKRG-TV), and St. Louis 
University (WEW) by the Society of Jesus. Appellee says that the reason 
was that "less attention, of course, was given there to the question of 
Loyola's actual relations to the Jesuit order". "Less attention" is an 
ambiguous expression. It is incorrect if it suggests treatment of the 
matter as unimportant or immaterial. It is correct only in the sense 
of meaning that there was no difficulty encountered either from the 
Jesuit affiliated applicant in the case, from its opponent, or even from ‘ ¢ 
the Commission itself, in having ownership and control accepted as 
being an accurate but brief statement of the relation of every Jesuit 
institution to the Society of Jesus itself. Brevity of statement is hardly 
Synonymous with unreliability. | 

Appellee has also argued erroneously (Br. 51- 52) that Appellant 
‘is belatedly raising a question concerning use by the Jesuit order or 
the Roman Catholic Church of broadcast stations subject to their con- 
trol for purposes of thought dissemination or propagandizing. This is 
a complete misinterpretation of one point made in Appellant's brief 
(p. 36). Appellant's point was made solely for the purpose of applying 
or relating the facts in this case to the avowed purposes and objectives 
of the diversification policy as derived from the Associated Press case. 
See Scripps-Howard Radio v. FCC, 89 U.S. App. D.C. 13, 19, 189 F.2d 
677, 683 (CA D.C. Cir. 1951). The diversification policy in the Com- 
mission's view has never depended upon an actual or conscious use of 
broadcast facilities to reflect a common view point, nor has Appellant's 


argument depended upon a sae Se of any such use. 
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i. 


THE COMMISSION'S ERRORS IN EVALUATION 
OF PROPOSED PROGRAMMING. 


A. Color Television 

Appellant's brief (pp. 37-41) shows that the only clear ground on 
which the Commission based its refusal of the Initial Decision prefer- 
ence awarded to Appellant for its detailed and substantial proposals for 
locally originated color television programming was the controlling 
effect it gave to its Biscayne (Miami) decision. Appellee does not con- 
test Appellant's showing that the holding and context of the Biscayne 
case on its facts was inapposite and could not rationally be applied as a 

_basis for evaluation and disposition of the substantially different facts 

_and issues presented by the record and findings in the case below. Ap- 
parently Appellee is willing to concede the factually distinguishable 
nature of the Biscayne decision, because it has chosen instead to meet 

| Appellant's point by the vague but untenable suggestion (Br. 36) that the 
Biscayne case was merely "noted" and was not the ground on which the 
Commission disposed of the color television issue. This Court is well 

' able to judge, by reference to the Commission's decision, whether it is 
not a fact, conveyed by the plain text thereof, that the Commission's , 

_ statement "we do not award a preference" follows and is derived from 
its mistaken belief that there are "no matters present in this proceed- 
ing which would warrant a different conclusion here [ from that in the 
Biscayne decision]". R. 6556; also App. Br. 38. 

Appéllee's brief seeks to avoid the effect of the Commission's 

_ mistaken reliance on the Biscayne decision by arguing that Appellant's 
discussion of Biscayne misses the point of the Commission's color 
television conclusion, which, according to counsel, turned on the inde- 

_ cisiveness of "differing judgments on the question of when local live 
color programming would become feasible". Comm. Br. 36-37. This 
is a wholly false issue, as Appellant's brief pointed out (App. Br. 40), 
since there is no probative record evidence questioning the substantial 
evidentiary showing made by Appellant that its proposals were both 
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feasible and within its capability and firm intention to perform. Indeed, 
it was shown by reference to the Initial Decision and the Commission's 
own decision that there was no question "as to when it will be possible" 
[for Appellant] to undertake [its proposed] color programs, App. 
Br. 40. 

Nothing in Appellee's brief refutes Appellant's, showing that the 
grounds stated by the Commission for its disposition of the local color 
television programming issue were irrational and mistaken. There 
should be a remand for reconsideration giving weight to the relevant 
evidentiary issues presented for decision which the Commission's deci 
sion improperly failed to evaluate and decide. | 


B. Outlying Communities ! 

Appellant (Br. 41-4) urged as error, the Commission's compara- 
tive evaluation of program proposals relating to outlying communities 
under an arbitrarily selected and narrow standard which prejudiced 
Appellant by refusing "to consider or even discuss [in its conclusions] 
the broader purpose served" by the respective proposals of the appli- 
cants (App. Br. 42, f.n. 1). Appellee's sensitive retort (Br. 38) is that 
the Commission did not rely solely upon the narrow test of whether the 
proposal would serve the viewing interest of a particula r outlying com- 
munity. Appellee's brief says another test was applied, i.e., "whether 
the relevant communities were within the service area of the proposed 
station!” (Comm. Br. 38). But this is not a soaes cans and certainly 


af According to Appellee, if the community is within the service area, the 
program may then be considered to be designed to serve the need of the parti- 
cular community because it "could be viewed" there. If not, the efficacy of any 
proposal involving outlying communities could be disregarded. This arbitrary 
"contour" test, though strongly urged by Intervenor and apparently relied upon 
by counsel for Appellee, was not, however, considered by the Commission to 
be of determinative significance in its decision, since the one program — Let's 
Go Visiting — in this category on which the Commission did give a preference to 
Appellant was one where only 5 of 18 communities contacted were within the 
Grade B contour. R. 6507, para. 81. The only determinative test applied by 
the Commission was, as Appellant has stated, whether the programs were de- 


signed to serve the particular interest of the particular me community. 
App. Br. 42. 
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not the broader one presented by Appellant on the record evidence for 
evaluation and decision below. It is clear that the "location within ser- 
vice area" test is merely the other side of the identical coin and wholly 
complementary to the narrow test of whether the program is specifically 
‘designed to serve the particular community. 
The real thrust, of Appellant's allegation of error, was that the 
Commission's evaluation of outlying community proposals, solely by 
this narrow test, and without reasons, explanation or discussion, ex- 
cluded from its evaluation the broader purposes for which these pro- 
grams were designed, i.e., "regular program presentation and partici- 
pation of persons and groups outside New Orleans which may be of 
interest throughout the entire area" (App. Br. 44). Though Appellee in 
its brief does not discuss and apparently does not dispute the aspect of 
"presentation" of persons and groups from outlying communities as 
serving a legitimate and worthwhile program need for the station's 
. viewers, Appellee does suggest that the program and public service 
values of outlying community "participation" was a basis for preference. 
advanced belatedly 18nd for which Appellant failed to present support 
or justification (Comm. Br. 39-40). The most direct and convincing 
refutation of this incredible assertion by Appellee is that this broader 
purpose was clearly recognized and stated in the Initial Decision. 
App. Br. 41 (note: reference line 7, page 41, to "6918" should read 
: “para. 18"). Moreover, the Commission's own findings show that while 
_ the Commission was excising from its findings on Appellant's outlying 
community proposals all Initial Decision references to outlying com- 
_ munity "participation" as a purpose, it nonetheless included outlying 


=a This suggestion of belatedness (Comm. Br. 40 and f.n. 23) is unfounded. 
Appellee has to admit, inf.n. 23, that "participation" was a purpose stated in 
Appellant's proposed findings and conclusions preceding the Initial Decision. 
There is no significance whatever to be found in the fact that briefing of this 
point by Appellant did not arise until Appellant's Reply Brief to Loyola's Excep- 
tions to the Initial Decision. The explanation is simple, i.e., Loyola had never 
previously raised any point against Appellant's "outlying community" proposals 
_ either in its own proposed findings (R68739-41; 4788-90) nor in reply to Appel- 
| lant's 8 proposed findings (R. 6238-9; 6246-7) which, as Appellee has noted, did 
BBE ort. meee oo as a basis ongeciaional preference. i 
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"origination" or "participation" as appropriate elements of its finding 


that Intervenor proposed no regular outlying community programs.?? 


R. 6480, para. 39, see App. Br. 44. This finding on Intervenor's lack 
of these programs renders untenable Appellee's argument (Comm. Br. 
41-2) that "Loyola manifested no general lack of concern with the needs 
of outlying communities within the serving (sic) area" (Comm. Br. 42). 
Moreover, Appellee's discussion of the Petersburg case misconstrues 
the purpose of Appellant's citation of the Petersburg case which was to 
show that the Commission had recognized the public need served by 
programs “of general interest" originated from an outlying community 
or participated in by persons or groups therefrom — a consideration _ 
which the Commission disregarded when it denied preferential signifi- 
cance to three of Appellant's regular programs originated from outlying: 
communities or participated in by persons and groups from outlying i 
communities, and did so on the ground that the special interest of 
viewers in the particular community would not be a because of the 
"general interest" content of the program. | 
The significant fact to be noted in Appellee's brief is that it fees 
' contest Appellant's allegation that the Commission's conclusions evalu- 
ating outlying community programs excluded without reason or explana- 
‘tion the elements of origination, presentation or participation by those 
communities. Such exclusion in utter disregard of the Initial Decision 
which did include them and in disregard of the matters presented by 
Appellant for decision is arbitrary and capricious. Section 8 (b). Ad- 
ministrative Procedure Act 5 U.S.C. Section 1007 (b). ; 


19 As a justification for exclusion of Appellant's regular program "Voice of 
4-H Clubs" from consideration in the outlying community evaluation Appellee 
(Br. 39 & 40, f.n. 24) refers to the Commission's statement in conclusions that 
each of the applicants proposed to make time available to 4-H Clubs in the area 
as part of their general agricultural programming. The point is missed, how- 
ever, that the comparison is being made on the basis of regular programs to be 
devoted specifically and entirely to serving program needs by the "presentation" 
and "participation" of particular persgns:and groups from outlying communities, 
such as the 4-H Clubs. The Commission itself found that Intervenor had no such 
programs (R. 6480, para. 39), whereas Voice of 4-H Club is a aii am wae 
satisfies these criteria of program purpose: 


Some een. 
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C. Remote Programming 
Appellee must concede error on this point of Appellant's argu- 


ment (App. Br. 45-47) if its response (Comm. Br. 42) by "confession 

and avoidance” raising Sec. 405 of the Act is found to be legally insuf- 
ficient and defective, which it will be shown to be. Sec. 405 requires a 
petition for reconsideration of "questions of fact or law upon which the 

' Commission has been afforded no opportunity to pass". But the Com- 
mission was clearly given an opportunity to pass on Appellant's claim 
of preference for remote programming, since as Appellee admits (Br. 
42) this claim "was a matter of exception by Times-Picayune". R.6395, 
No. 28; R. 6401, No. 54; R. 6416, last para. No. 87. In the final decision 
the Commission advised Appellant that it had "carefully considered 

- each exception to the Initial Decision" and that those granted were re- 
flected in the final decision, otherwise they were denied for any one or 
more of seven reasons. R. 6456, para. 5. To argue, as Appellee does, 

- from this context that Appellant was required by Sec. 405 to give the 
Commission another opportunity to pass on the same matter previously 
raised by exception is a wholly unsupportable legal argument. See 
R. 6569-70, para. 3. It appears to raise a false standard which distin- 

' guishes between matters or errors of omission and errors of commis- 
sion, inasmuch as the bar of Sec. 405 is not raised against the errors of 
“commission” presented on this appeal. Lastly, the characterizations 

_ of Appellee's counsel of this error as being insignificant and unimpor- 
tant, are’not only improper in their suggestion that this Court rather 

_ than the Commission should find them de minimis, but are also unsup- 
portable, as the concluding paragraph of Appellant's argument on this 
point (App. Br. 46-47, incl., f.n. 1) makes abundantly clear. 
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Ii. 


APPELLEE'S BRIEF FAILS TO SHOW EITHER 
EVIDENTIARY OR RATIONAL BASIS IN THE — 
DECISION FOR THE DECISIVE PREFERENCE © 
AWARDED TO INTERVENOR FOR SUPERIOR | 
PAST BROADCAST RECORD. 


Appellee's response to Appellant's allegations of error in the 


"decisive" preference it awarded to Intervenor over Appellant on past 
broadcast record, has failed to meet or answer Appellant's arguments. 
Appellee in discussing (Br. 22-25) the record evidence derived from 

the 1952 WTPS license renewal application reaches the erroneous and 
highly misleading conclusion that "'at the time of [television] hearing 

[in 1954] the 1951 composite week constituted Times-Picayune's repre- 
sentations to the Commission (as of August 1, 1952, the date the renewal " 
application was filed) as to the general nature of the WTPS program ser- 
vice for the licensing period ending in 1952". Comm. Br. 24. (Empha- ; 
sis supplied). Actually, as the references in f.n. 14 of Appellee's brief 
show, Appellant argued below that the 1951 composite week could not | 

be used to evaluate the qualitative or "general nature of the WTPS pro- 

. gram service" inasmuch as the composite week was only a quantitative 
.sample based on an arbitrarily selected seven days operation out of 
5365 days, and further, that quantitatively, it was not useful because of 
the inherent dissimilarity of WTPS' low power non-network operation 
(R. 6493, para. 61) with WWL's maximum power and largely network 

operation, (R. 6467-8, para. 14 & 16) plus the fact that directly compar- 
able quantitative data for the WWL operation had not been Offered. 

As noted in Appellant's brief (p. 49), the 1952 WTPS license re- 

newal submitted by Intervenor in support of its claim to substantial 
superiority of comparative past broadcast record, was. the basis for a 
Commission determination that WTPS had a "major weakness" in the 
"complete absence” on WTPS of "educational programs” in the year 
1951. Appellant showed not only that this purely quantitative determina- 
tion was not an adequate "evidentiary basis" for directly comparing 
Intervenor's and Appellant's brogccest operations either ire or 
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in the single category of 1951 educational programs alone, but also 
showed that the Commission's determination and evaluation was made 
without weighing other evidence from the same renewal application 
which was clearly relevant and should have been weighed, such as the 
fact that 2.8% of WTPS station time was devoted to "educational, other" 
and that outside the 1951 composite week, WTPS included three local 
educational programs in its 1952 schedules. App. Br. 49-50. The best 
Appellee can do with the 2.8% of "educational, other" programs carried 
by WTPS is to point out the obvious fact that "educational, other" pro- 
grams are those of '"educational' character . . . of varying content" 
(Comm. Br. 25) which, however, do not fit the Commission's narrow 
definition” of an "educational" program. However, Appellee nowhere 
refers to any place in the Commission decision where the reasons are 
given as to why it gave no weight or consideration to programs of indi- 
cated educational content when it assessed "on an overall basis" (Comm. 
Br. 21) a deficiency as to "educational" programming against WTPS 
based on a statistical sampling of 7 days out of 365 — three years before 
the comparative hearing. 

With respect to the three WTPS educational programs shown by 
the schedule filed with the 1952 WTPS renewal application, Appellee : 
notes (Br. 25) Appellant's sense of "outrage" that this evidence of WTPS 
"educational" programming should be ignored by the Commission when 
an “overall” educational program deficiency was assessed against WTPS. 
| Appellees brief (p. 25) concedes that the WTPS renewal application did 
include data on "some educational programming within the meaning of 
; ae This definition quoted by Appellee (p. 24) is notably one not based on pro- 
gram content but on identification of the program as one "by or on behalf of" an 
educational organization". Hence, as Appellee concedes (Br. 32) a "high school 
athletic contest'' may technically fall within the renewal form definition of edu- 
cational programs, whereas programs not identified as "by or on _ behalf of an 
educational organization" cannot be educational under the Commission's defini- 
tion no matter how educational, in the ordinary sense of that word, the content 
may be. Cf. R. 6501-2, para. 72(b) 1-4, incl. The Commission may, of 
course, adopt and require any form of definition it chooses but it may not assess 
& program deficiency "on an overall basis" against a licensee or applicant on 
such a:narrow definition without evaluating, where present, such as here, the 


values:of‘programs identified as having content related to the general programs 
type opespes by the definition in ee. 


B. 


we 
4 E “Noy! Pre 
Tae ue . ees 6 
A a ‘ dear ig: 


ae Eee poe. Se “A 


BEST COPY AVAILABLE 
from the original bound volume 


23 


the Commission definition" outside of the 1951 composite week. Appel- 
lee states, however, that the Commission was justified, though the Com- 
mission itself gave no reason, in disregarding these programs because 
they were in a section headed "Proposed Schedule of Operations of WTPS" 
(emphasis by Appellee). Appellee has failed to inform this Court that 
the matter just quoted was part of a two-line title or heading of which 
the part quoted by Appellee was only the first line. The second line 
which Appellee understandably did not quote, contained this language 

-- "Based on Current Programming and Seasonal Changes" (emphasis 
supplied). As Appellee states (Br. 21) "the Commission did not use 
this record to make direct comparisons of the quantity or quality of 
specific programs or types of programs by each applicant. [f.n. refer- 
ence omitted] Instead it assessed each station's performance on an © 
overall basis". From the foregoing it is obvious that the Commission 
was not weighing all the relevant evidence on educational programming 
bearing on overall performance but was excluding from consideration | 
relevant record evidence which favored Appellant. : 
| Appellee next addresses itself (Br. 25-30) to the question of 

Mr. Healy's testimony as a basis for affirmative findings derogatory to 
WTPS' overall past record. At p. 27, Appellee recites all the things 
that Mr. Healy testified he knew about WTPS' operation, This recital 
is basically irrelevant, though it serves the very useful purpose. of 
establishing Appellant's point which is that the so-called deficiencies 
charged by the Commission against WTPS are not based on what Mr. 
Healy knew but rather in each instance, on what he did not know. It is 
precisely this misuse of Mr. Healy's testimony (discussed in the Initial 
Decision, R. 6294, para. 62) that Appellant alleged (Br. 51-3) was arbi- 
trary and improper. Logically, there is no basis, therefore, for 
Appellee's argument which seeks to justify a series of inferences 
(Comm. Br. 28-30) allegedly drawn by the Commission on matters as 
to which Mr. Healy testified he was not informed. Note also Initial 


Decision conclusion R. 6359, para. 27, quoted at App. Br: ol. © j 
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Appellee's brief undertakes an explanation (Br. 32) (which is not 
found in the Commission's decision) as to why the Commission ignored 
and disregarded direct comparison of WTPS and WWL on the one pro- 

gram percentage (1953 educational — App. Br. 50) available for such 
comparison. This explanation supplied by counsel is based on the fact 

| that the Commission gave little weight to WTPS' 1953 educational per- 
centage because it could "infer" from Mr. Healy's testimony that this 
1953 composite week percentage was composed entirely of commercially 

| sponsored” thigh school athletic contests. There is a fatal defect in 
this inference, however, and that is that the high school athletic con- 
tests recalled by Mr. Healy were since November, 1953, as Appellee's 
brief (pp. 27, 32) concedes. These broadcasts recalled by Mr. Healy 

_ since November 1953 could not have been the basis for the WTPS 1953 

composite week percentage because the dates for that composite week 

began with December, 1952 and ended with September 1953. R. 1650. 

The Commission's conclusions on WTPS educational programming 

also stated that "insofar as Mr. Healy was aware" no educational pro- 

_ grams were planned at the time of the hearing. App. Br. 53. It is now. 

_ stated by counsel in enlargement of this conclusion that it was "entirely 

rational for the Commission to infer in the absence of any showing to. 

_ the contrary that, as of the time of hearing, no other educational pro-: 

grams were in fact planned". Comm. Br. 29 (emphasis supplied). 

Counsel has disregarded an important part of the record evidence which 


shows WTPS educational programs were in fact broadcast or planned 


21 There is nothing in this decision or any other decision to suggest that the 
Commission regarded commercial sponsorship as affecting the value of educa- 
tional programs for these comparative purposes. It may be noted that the Com- 
mission has consistently repudiated commercial sponsorship as having ‘any 
relevance or adverse effect on the public service or pr ing value of 
religious programs, for example WHDH, Inc., 22 FCC 761, 871-2... Moreover, 
counsel for Appellee fails to show how, if this educational program were com- 
posed entirely of play-by-play broadcasts of high school athletic contests, this 
could give the Commission a lawful basis for disregarding such educational 
programs in an overall assessment of station performance. Significantly, one 
will search the Commission's findings (R. 6468, para. 18—6471, para. 23) in 
vain for any:reference by the Commission to the content of any WWL program’ 7. 
accepted s meeting the narrow "educational" definition and useful for compara=\i . . 
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25 ! 
at the time of hearing which commenced by designation order of Decem- 
ber 2, 1953 (R. 6454). Intervenor introduced in evidence and identified 
its own Exhibit 35, (R. 2892-2904) as follows: | 
"Q [Mr.Segal] What is Exhibit 35? 


"A  [Mr.Hoerner, WWL Program Director] Exhibit 35 is the 
weekly program schedule currently distributed by WIPS 
as representing its present schedule for a full week. 


"By Mr. Segal: I offer Exhibit 35 in evidence." R. 1493. Reference 
to this exhibit was made by the Hearing Examiner in the Initial Decision 
findings, as follows: 


"Loyola would have us find that the station [WwrPs] 
was carrying no educational program. Again its[Loyola's] 
own Exhibit (No. 35) shows that at 11:45 to 12:10 noon on 
Saturday, a program was being carried for the Depart- 
ment of Education and the analysis of the 1953 composite 
week showed 0.8% [f.n. reference deleted] of the broadcast 
time of the station was devoted to educational programs. 
R. 6295, para. 63. 


The Commission in its decision said, without justification, that it 
could not accept Intervenor's Exhibit 35 as evidence that WTPS programs 
named therein were broadcast, because Exhibit 35 was in the Commis- 
sion's erroneous view, "no more than a proposal to broadcast a named 
program at a specified future time...." R. 6494, f.n. 42, The only evi- 
dence in this record concerning Intervenor's Exhibit 35 is that which can 
be found by reference to the Exhibit itself and to its identification and 
offer in evidence as quoted above. As these record references make 
clear, there is absolutely no evidentiary basis or ground for the Com- 
mission's statement and action by f. n. 42 (R. 6494) to exclude Intervenor's 
Exhibit 35° —— any consideration. 

From the foregoing it is submitted that the Commission's decision 
and Appellee's brief are just wrong in refusing to credit or evaluate the 
educational programming shown in this record of the "present schedule" 


of WTPS at the time of hearing. The same is true of counsel's statement, 


22 It is true that Intervenor argued by exception to the Initial Decision, that 
this schedule was an "advance" schedule, but neither the exhibit nor its offer and 
. identification, as quoted above, provides any evidentiary basis forsto ; Igbelling it. 
y, indeed, the plain language would suggestieth: rwise, since the identification by In- 
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26 
Comm. Br. 30, that "clearly a sufficient basis [existed] for the inference 
that" WTPS had no regularly scheduled programs for civic, charitable, or 
other public service groups. Intervenor's Exhibit 35 of WIPS' present 
schedule showed two regular daily (Monday through Friday) evening per- 








iods--at 6:15 PM and again at 10:15 PM devoted to public service programs " 
by WTPS (R. 2895) with additional regular periods on Saturday (6:35 PM) P 
and Sunday evening (10:05 PM) for programs on safety. R. 2899, 2904. ‘ 
How the inferences suggested by counsel for Appellee can be indulged, in » 
the face of this contrary record evidence is a difficulty that Appellee va 


cannot overcome. 

Appellant's brief (51-54) shows that the record provides no proba- 
tive evidence from Mr. Healy's testimony about matters on which he was 
not informed to support the conclusions made affirmatively by the Com- | 
. mission of what WTPS actually failed to do in its operation. Commission 
' decisions (App. Br. 54, f.n.1) were cited to show that in other comparative 

television cases the Commission had refused to award any decisional pre- 

ference, much less decisive preference on "fragmentary" records of past 

performance or selective attacks by adversaries on single program classi- 
fications. Appellee nowhere distinguishes these cases. Regarding the « 

fragmentary record of WIPS past performance, the Initial Decision recog- 

nized the following matters which were not controverted by the Final De- 
cision: 


"7. 


.any deficiencies or shortcomings in the record relative < 
thereto [comparative past broadcast records] are likewise its 
ns responsibility. . ." R.6293, para. 61. 

* * 


rm * 


. ee eRO request fie information relative to the operation of 
Station WTPS was refused by Times-Picayune and all wit- 
nesses requested for cross-examination were produced...." 
R. 6359, para. 27. 


Nonetheless, Intervenor was unwilling to do more than introduce "frag- 
mentary" and non-comparative data in this record on WTPS* actual 

23 . f 
operation and instead, as noted (App.Br. 51-2), devoted its cross-ex- 


_ amination of Mr. Healy on the past operation of Station WIPS "largely to a 2 
| ange of the record of a broadcast station, the programs of which a are, ge 
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testing of his knowledge of the station and its operation.” Though told that 
Mr. Wehrmann (manager of WTPS, which began fulltime operation in 1950 
(R. 6493, para.61) and an employee of Appellant's continuously Since 1934 
(R. 6512(b)) could give any details or program information desired on the 
WTPS operation, Intervenor chose not to call Mr. Wehrmann (R. 6294, 
para.62). It was unwilling to do so precisely because a complete record 
could not have shown comparative superiority for Intervenor on past broad- 
cast record. | 
IV. ! 
APPELLEE HAS MISCONSTRUED APPELLANT'S 
ALLEGATIONS OF COMMISSION ERROR IN DIS- 
REGARDING THE INITIAL DECISION. | 
Appellee's first point (Br. 76) in response to Appellant's allegations 
of Commission error in disregarding the Initial Decisin (App. Br. 55-58) 
is that Appellant inconsistently urges the special competence of this Court 
and then of the Hearing Examiner to apply the comparative criteria signi- 
ficant to this case. Reference to the context of statements made by Appel- 
lant (Br. 8) in introducing its arguments responsive to Item 5 of stipulated 
> Statement of Questions Presented will show that Appellant's statement 
of the Court's competence in that context has been completely miscon- 
strued and switched to a different context. See particularly f.n. 2,° “ App. 
“Br.8. The issue there under discussion was whether the Commission 
‘could reasonably exclude from its comparative evaluation all relationships 
of Intervenor to the Society of Jesus which the facts of this case showed 
to be.relevant. Appellee also overlooks the fact that a determination of 
the substantiality of the evidence to support an agency decision is a ques- 
tion of law for the reviewing court. 2 
. Appellee misinterprets Appellant's brief as arguing that the Court 
may substitute its judgment for the Commission because the facts are 
substantially, undisputed. No such argument was made by Appellant. 
Moreover, although the facts are substantially undisputed, this does not 
mean, as Appellee implies, that Appellant is urging this Court to adopt a 


= aay seerent interpretation of the same facts. On the conti re Bee 3 e 1 oblem 
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28 
appearing in its decision, refuse to give any weight or consideration to 
facts which this Court may and should find are relevant to the reaching 
of a fair decision by the Commission on the record in this case, including * 
in that a weighing of matters found and concluded in the Hearing Examiner's 
Initial Decision. This is why Appellee's argument puts misplaced emphasis. 
upon identification of the challenged holdings of the Commission as being - 
ae "policy determinations with respect to the meaning of the comparative E 
a criteria" (Comm. Br. 78) and which are therefore insulated review. They ' 
are not policy determinations.. They are unreasoned or unreasonable and * 
hence, arbitrary applications of comparative criteria to a weighing and 
consideration not of the "whole record" as the law requires but rather 
only to facts isolated from their context so as to favor Intervenor arbi- 
trarily and to prejudice Appellant. The Commission may not, as it has 
done here, refuse to weigh or evaluate relevant evidence asserted by one 
applicant as grounds of material difference and preference over the other”® 
The significance of Appellee's response to this point in Appellant's 
brief is that it nowhere contests the statement, nor could it, that the 
| Commission did utterly disregard the Initial Decision as part of the whole 


— See Jaffe, Judicial Review: Questions of Fact, 69 Harv. L. Rev. 1020; 
1027 (1956); "Judicial review is designed, as has been said, to make sure that’ «4 
‘there is record evidence which provides a rational or logical basis for the 
finding and for the consequent presumption that the finding was in fact the pro- 
duct of reasoning from evidence. This must mean evidence in the case and | « 
in the context of the case. To abstract out of a case that part of the evidence 
which can be made to support a conclusion is to imagine an abstract case, a case 
that was never tried". (emphasis by the author). Also, Jaffe, Evidence on the + 
Whole Record, 64 Harv. L. Rev. 1233; 1258-9 (1951) "The question of whether 
the action of the administrative body is within the limits of relevance is always 
a question for the courts". 


ea 


25 id. 


26 Johnston Broadcasting Co. v. F.C.C., 85 U.S. App. D.C.40, 46; 175 
F 2d 351, 357 (CA DC Cir. 1949). = 
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29 ! 
record on which the issues of decisional significance had to be evaluated. 
Nowhere did Appellee address itself to this matter which is the thrust 
of this point of Appellant's brief. Nor did it address itself to the two 
decisions quoted and cited by Appellant (Br. 56-57) in support of this 
point. See also American Brake Shoe Co. v. National Labor Relations 
Board, 244 F 2d 489, 493-4 (CA 7 Cir. 1957). | 


Respectfully submitted, 


WILLIAM J. DEMPSEY 
WILLIAM C. KOPLOVITZ 
FREDERICK H, WALTON, JR. 


938 Bowen Building 
Washington 5, D. C. 


| 
Attorneys for Appellant, 
The Times-Picayune Publishing Co. 


May 23, 1958. 
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STATEMENT OF THE QUESTIONS PRESENTED 


The questions presented are correctly stated in the order 
of Court dated November 7, 1957 and printed in the briefs 
of the appellants. 
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IV. Argument 


A. On the Jesuit question 


ds 


The television station would not be con- 
trolled by the Society of Jesus within the 
meaning of the word controlled as used in 
Section 310 (a) of the Communications Act 


. The television station would not be con- 


trolled by the Society of Jesus even under 
a broad and loose interpretation of the 
word control 


. The Jesuit matter does not weigh against 


Loyola University as to the diversifica- 
tion of the media of mass communication 


. The Jesuit matter does not weigh against 


Loyola University as to the integration 
of ownership with management 


. The Jesuit matter does not weigh against 


Loyola University as to local ownership 
and experience 


. Full and adequate consideration was given by 
the FCC to the views of the hearing exam- 
iner 


i. 


In a ease such as this the examiner’s views 
were entitled to little weight 


2. The conclusions of the hearing examiner 


favoring the Times-Picayune over Loyola 
were bad; she should have concluded in 
Loyola’s favor on the alleged critical 
points she developed 
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FEDERAL CoMMUNICATIONS COMMISSION, 


Appellee 


Loyota Universiry, Intervenor 


BRIEF FOR THE INTERVENOR 


I. COUNTER-STATEMENT OF THE CASE 


A concise statement of the factual basis of this ease is 
almost impossible. This is because the case involves not 
so much what has happened as it does a canvassing of the 
claims and the unavoidable boasts and recriminations of 
the several applicants. This seems to have been inevitable 
under the comparative hearing process. 
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However, the intervenor, Loyola University accepts as 
its statement that counter-statement of the case which is 
stated in the brief of the FCC. 


II. STATUTES, TREATIES, REGULATIONS OR 
RULES INVOLVED 


| All of the statutes and regulations involved in this case 
(and a few which are perhaps not involved) are quoted in 
the briefs of the appellants. 


Ill. SUMMARY OF THE ARGUMENT 


The FCC made a grant to Loyola University on a com- 
parative evaluation of the claims of three competing 
applicants. 


This grant is attacked as being illegal on the ground of 
the asserted non-citizenship of Loyola University. Al- 
though concededly the University is a domestic corporation 
and hence a citizen, it is nevertheless claimed to be foreign 
controlled. This assertion is based upon the erroneous con- 
cept that the University is controlled by the Society of 
Jesus of which there are members who reside outside the 
United States and are citizens of other nations; also that 
the head of the Jesuit Order is a citizen of a foreign coun- 
try. This argument is not only invalid but contrary to the 
facts as found by the FCC on competent and cogent evi- 
dence. Loyola University is not only a corporate citizen 
and resident of New Orleans but all the members of its 
governing body are citizens and all but one (who resides in 
Dallas) are severally residents of New Orleans. Moreover 
the record justifies the finding by the FCC that no outside 
control is exercised on Loyola University either by the 
Jesuit Order itself or by individuals in the Order other than 
members of the Loyola board. No one outside the Uni- 
versity has ever exercised any control over the aural broad- 
casting station of the University in its thirty-six years of 
operation and there is nothing to justify any inference that 
things will be different in television. 
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This purely local control and administration by the officers 
of Loyola University precludes any basis for the arguments 
made against Loyola that through the Jesuit Order it has 
connection with broadcasting stations elsewhere than at 
New Orleans or any connection with other media of mass 
communication. The interests of Loyola University are 
legally and factually confined to Loyola University. 
Equally, the fact that the board of directors of Loyola Uni- 
versity is composed of priests attached to the University 
does not, as argued in Appellants’ briefs, militate against 
ownership and management being in the same hands. Ulti- 
mate control is in the Loyola Board of Directors, which 
has power to amend the corporate charter, if desired. The 
ownership and the management are controlled by the same 
group of individuals and the integration is complete. 


Since, as a matter of necessity, every Jesuit attached to 
New Orleans is a resident of New Orleans (with one single 
individual exception) it necessarily follows that the owner- 
ship and operation (with the exception of one non-resident 
director) are the same. Local ownership is for all practical 
purposes complete. Any contrary concept necessarily as- 
sumes that in some way there is control over the television 
license elsewhere than at Loyola University, but such pur- 
ported control is nowhere indicated of record. 


The Times-Picayune Company received an expression of 
preference from the hearing examiner in her initial decision 
on the basis of two factors, first, the plan of the Times- 
Picayune to broadcast local programs for certain remote 
communities and, second, a proposal to commence imme- 
diate distribution of local live programs in color. On re- 
view of this, the FCC ruled that these were not substantial 
factors. The FCC actually underestimated the unimpor- 
tance of these considerations. The local communities in 
question are all (but one) outside the service area of a 
New Orleans television station. The color proposals of 
the Times-Picayune on analysis turn out to be overam- 
bitious, premature and impractical. 
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In place of the criteria selected by the hearing examiner 
the FCC made its award principally on the basis of past 
performance of the several standard broadcasting stations 
owned by the applicants (a field in which Loyola University 
is clearly superior). 


Past performance of an applicant is one of the most 
important criteria used by the FCC to evaluate promises 
of applicants for new facilities Past performance gives 
a greater measure of what can be expected of an appli- 
cant than any other factor. In the field of past per- 
formance and record of operation of a radio station, Loyola 
University demonstrated that its record was unexcelled by 
anyone. Contrasted with this, the appellants presented a 
minimum of a showing of past operation. With regard to 
the Times-Picayune, it was developed on the record that the 
operation of the standard broadcast station, WIPS, barely 
meets threshold requirements. The executive in charge of 
the radio operation, and the one scheduled to be in charge 
of 'the proposed television station, displayed a singular 
lack of knowledge with regard to past operation. Although 
at times the chief executive confessed lack of personal 
knowledge, and the Times-Picayune maintains that it was 
unfair to expect him to know such things, affidavits sub- 
mitted by the Times-Picayune in the affirmative case pub- 
licized the executive as the one who is in charge of the 
entire operation. The broadcasting record of the Times- 
Picayune discloses a deviation in many important factors 
from commitments it has made to the Federal Communica- 
tions Commission in previous applications. These factors 
must be weighed against an applicant. 
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IV. ARGUMENT 
A. ON THE JESUIT QUESTION: 
1. The television station would not be controlled by the Society 


of Jesus within the meaning of the word controlled as used 
in Section 310 (a) of the Communications Act. 


The appellant Noe goes so far as to argue that alleged 
control over the television station by the Society of Jesus 
is such as to disqualify Loyola University as an applicant 
because section 310 (a) (1) of the Communications Act 
provides that a license may not be granted to any alien 
or the representative of any alien. 


He argues further that Loyola is a corporation, the stock 
of which is voted by representatives of aliens contrary to 
the prohibition of section 310 (a) (4). 


The FCC has found on this record and under its policies 
that the Society of Jesus does not control the television 
station. No inference of control can lightly be attempted 
in view of the inclination of the courts to give great weight 
to any Commission finding on the question of control, 
Rochester Telephone Corporation v. United States, 307 U.S. 
125, 59 S. Ct. 754, 83 L. Ed. 1147. 


Loyola University is a corporation of the state of Lou- 
isiana, domiciled in New Orleans.’ The corporation is not 
an alien. 


Loyola University is governed by a board of directors 
all of which are native-born citizens of the United States. 


Accordingly the Noe argument must seek plausibility 
somewhere behind or beyond the admitted facts of cor- 
porate ownership and management. 


1 The brief of the Times-Picayune speaks of this as since 1912. Actually 
the University has had corporate existence, by predecessor, since the middle 
part of the nineteenth century (R. 245). 
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By the charter of Loyola University, membership on 
its board of directors is restricted to priests of the Jesuit 
order. Although Noe states his objection on this basis 
to the grant of a licence to Loyola, he nowhere makes the 
argument that it might be illegal to grant a license to a 
corporation managed by priests (other than Jesuit), by 
marabouts, lamas, Christian Science practitioners or rabbis, 
as occupationally disqualified. 


Indeed there have been and are many instances of FCC 
licensees who are religious organizations or organizations 
under religious control. 


For example in the field of television, according to FCC 
records, the Church of Jesus Christ of Latter Day Saints 
owns 63.5 percent. of the stock of the licensee of KSL-TV in 
Salt Lake City, 40 percent. of the licensee of KID-TV at 
Idaho Falls, Idaho, and 5.5 percent. of the licensee of 
KBOI at Boise. 


In standard broadcasting, the Moody Bible Institute of 
Chicago, the Christian Catholic Church, of Chicago, the 
Boone Biblical College, of Boone, Iowa, University of Notre 
Dame, and the Lutheran Church-Missouri Synod, of St. 
Louis are all examples of religious-organization licensees. 
Until recently and for many years the Southern Baptist 
Convention of Texas operated a high-power station at 
Corpus Christi. 


The Noe argument seems to be based on the fact that 
the persons who are responsible for the management of 
Loyola are not merely priests but Jesuit priests. The Noe 
brief argues (e. g. at page 22) that there is a control over 
the television station exercised by the Society of Jesus. 
This argument is stated as though based upon a finding 
of the hearing examiner. But all that the hearing exam- 
iner undertook to find was control over the selection, 
appointment and tenure of the directors. 
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The Noe argument is built up by a grouping of certain 
of the phenomena relating to selection, appointment and 
tenure: 


1. The Superior General of the Society of Jesus, a 
Belgian citizen resident in Rome, appoints the Rector 
of the Loyola Religious Community who ipso facto 
becomes president of Loyola (and chairman of the 
board). 


2. Three other members of the board are appointed 
by the Provincial Superior of the New Orleans Prov- 
ince of the Society of Jesus. The Provincial is a citizen 
of the United States, having been born in New Orleans. 
But the Provincial was appointed by the Superior 
General. 


3. The remaining members of the board are Ameri- 
ean citizens, several of them born in New Orleans. 
But they are appointed by the President who in turn 
is appointed by the General. 


4, Finally, authority for expulsion from the Society 
of Jesus can be accomplished by the Pope, resident 
of Vatican City.” 


1The concept of the Catholic Church as a foreign organization often gains 
currency amongst the ill-informed who sometimes have an inclination to 
ascribe secular significance to the fact that the spiritual headquarters of 
the Church are in Rome. This type of thinking reached considerable strength 
in the 1850’s, the 1890’s and the 1920’s. ‘‘The Catholic Church is 
run by a forcign Pope in a foreign country’’ (Konklave in Kokomo by 
Robert Coughlan printed in The Aspirin Age, edited by Isabel Leighton, 
Simon and Schuster, New York, 1949, pages 111-116). 

A similar attitude has been expressed toward the case now before the 
Court. 


‘*Even when a federal statute is indisputably specific, the government 
agencies do not enforce it against Catholic organizations if it involves 
the admission that they are controlled by an alien power. The federal 
radio and television law (Communications Act, Section 310) outlaws 
the ownership of any broadcasting station by an ‘alien or the repre- 
sentative of an alien’ because aliens and the representatives of aliens 
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The argument, specifically expressed, seems to be that 
the power of appointment gives, in the legal sense, control 
over the person appointed to the person making the 
appointment. 


It is as though to say that since the members of this 
Court are appointed by the President of the United States, 
they are under his control. 


This over-refined and over-technical approach to section 
310 is not justified either by its content, context or intent. 


The provisions of Section 310 (a) have a very precise 
significance derived from the nature of the communications 
enterprises of the United States. No country, so far as is 
known, permits ownership of its communications by non- 
citizens. This concept is inherent in the very nature of the 
search for national security. With a few minor exceptions 
relating only to broadcasting, all the communications sys- 
tems of the world outside the United States are owned by 


are not properly amenable to American democratic control. Although 
the Jesuit order (Society of Jesus) is completely controlled by the Pope, 
its Belgian Superior General, and the overwhelmingly alien majority 
of its members, it has been permitted to own American radio stations 
and is now attempting to establish a chain of television stations. 
Protestants and Other Americans United for Separation of Church and 
State pointed out in a letter of protest to the Federal Communications 
Commission on this subject in 1957 that ‘local ownership’ in the case 

| of Jesuits is a mere artifice. Loyola University of New Orleans and 
St. Louis University, Jesuit applicants for stations in a Catholic televi- 
sion chain, are controlled by boards of directors made up wholly of 
Jesuit priests who are subject to removal or transfer at any time by an 
alien Superior General for purely ecclesiastical reasons. They are true 
subjects of the Pope, a status which they freely acknowledge when 
applying for tax exemption. The F. C. C. is so strict in enforcing the 
‘alien’ provisions of the law in dealing with non-Catholics that it re- 
cently denied a television license to a small Mormon sect because its 
controlling board had one alien member, a Canadian. But it granted a 
television channel in New Orleans to a Jesuit organization in July, 1957. 
(It is likely that the F. C. C. policy on Jesuit stations will be challenged 
in court before this book goes to press.) American Freedom and Catholic 
Power by Paul Blanshard, 1958, Beacon Press, Boston. 
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the governments and are administered by and with their 
several post offices.? 


Outside the United States there is one very small tele- 
graph company in Canada under private ownership. All 
others are government-owned. Everywhere else in the world 
all the communications systems other than broadcasting 
are government owned or controlled. In the case of broad- 
casting, private ownership is permitted of some but not all 
stations in Argentina, Brazil, El Salvador, Japan, Morocco, 
Nicaragua, Peru, Thailand, Turkey, the United Kingdom 
and Uruguay, while private ownership of broadcasting 
stations is permitted in Cuba, the Dominican Republic, 
Haiti, West Germany, Guatemala, South Korea, Luxem- 
bourg, the Philippines and Venezuela. Portugal permits 
private participation but not ownership. 


Traditionally in the United States, telegraphy and tele- 
phony are confided—under regulation—to private enter- 


prise. But our government still wishes to keep national 


1 The following is from The Structure and Policy of Electric Communica- 
tions by Professor Dallas W. Smythe, University of Illinois Bulletin Volume 
54, number 75 (June, 1957) at page 46: 


It was observed earlier that radio, promptly upon its discovery, was recog- 
nized by the national states as a device of great strategic value, and as 
one with a peculiarly international character. It was only to be ex- 
pected, therefore, that the several nations have jealously reserved to their 
national governments control over radio stations located in their jurisdic- 
tions rather than permitting dispersion of control within the nations. 
Usually the common carrier uses of radio are provided by the state 
through the administrative agency which handles posts, telegraphs, and 
telephones. Although broadcast radio is in a few countries programmed 
in part by business corporations, even there the technical operations are 
usually conducted by the state administration for posts, telegraphs, and 
telephones. The majority of the world’s population receives its intra- 
national broadcast service wholly from a state administration or from a 
public corporation. The safety and special services are likewise commonly 
state operated. - Marine radio service is usually provided by the post, 
telegraph, and telephone administration or by a national company in 
which the government is represented. The aviation radio service is op- 
erated either by the government communications authority, the ministry 
for aviation, or 2 company in which the government is represented. 
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communications out of the hands of non-citizens. Sub- 
paragraphs (1), (2) and (3) of section 310 (a) are drafted 
to accomplish this purpose in explicit terms. 


Where those subparagraphs say ‘‘alien’’, ‘‘representa- 
tive of any alien’’, ‘‘foreign government’’, ‘‘representative 
of a foreign government’? and ‘‘corporation organized 
under the laws of any foreign government’’ they mean just 
that. The words are words of limitation and to be strictly 
construed. 


But the drafting of the section had to reach another 
problem. International communications involve interna- 
tional companies. One end of a circuit is operated from the 
United States, the other end from abroad. There are inter- 
national companies and foreign stockholders. It was there- 
fore necessary for the statute to make room for some 
foreign stock ownerships. As a workable figure, Congress 
provided in subparagraph (4) of section 310 (a) that as 
much as twenty percent. of the capital stock of a licensee 
may be held by aliens,—and (in subparagraph (5) ) as much 
as twenty-five percent. of the stock of the parent corpora- 
tion of a licensee may be similarly held. These provisions 
were deemed adequate to avoid interfering with communi- 
cations companies domiciled in America but needing foreign 
stockholders to preserve their positions. 


2.' The television station would not be controlled by the Society 
- of Jesus even under a broad and loose interpretation of 
the word control. 


Noe repeats the control argument in another, wider sense. 
Toward the end of page 31 of his brief he begins to use the 
term control as importing into this case the activities of 
Jesuit institutions other than Loyola. The Times Picayune 
argues, commencing at page 8 of its brief, that the FCC 
should have considered the relationship of Loyola with 
the Society of Jesus, the Provincial Superior and the 
Superior General as matters meaningful and relevant to 
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the criteria of decision. Specifically commencing at page 
13 of its brief the Times-Picayune argues that while it 
may be true that Loyola is legally independent of the 
Society of Jesus, the FCC should have found that as a 
practical matter there is control by the Provincial Superior 
and the Superior General, who are not members of the 
board of directors of Loyola. This type of practical con- 
trol, as the Times Picayune terms it, is used as the basis 
for arguments dealing with local ownership, integration- 
of-ownership-with-management and the diversification of 
the media of mass communication. 


On the matter of what is here called practical control, 
the case of Rochester Telephone Corporation v. United 
States, supra, is cited at page 24 of the Noe brief, as author- 
ity for the FCC ruling in the ABC-Paramount Merger case, 
8 Pike & Fischer Radio Regulation 617, that ‘‘ ‘control’ as 
used ...in section 310... of the Communications Act, is not 
a narrow, legislative concept but one which must be applied 


realistically and broadly’’. The ABC-Paramount case is 
approved by the Times-Picayune at pages 34-35 of its brief. 


From this standpoint it becomes desirable to inquire 
what if any practical control can be found realistically and 
broadly, sufficient to credit the claim of the Times Picayune 
that here is something which affects local ownership, and 
integration of ownership with management. In addition 
there is to consider the matter of the diversification of the 
media of mass communication as to which the Times- 
Picayune (pages 31 to 36 of its brief) and Noe (pages 29 
and 30 of his brief) seek to charge Loyola with a reverse 
type of control, which would be to say that not only is 
Loyola controlled by non-members of its board but its 
board has controls over publications and over radio sta- 
tions of Jesuit institutions other than Loyola. 


First off, Loyola University has operated its standard 
broadcasting station WWL in New Orleans for just about 
thirty-six years, and in recent years in competition with 
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standard broadcasting stations owned by each Times- 
Picayune and Noe. 


No factual, realistic and broad concept of control has 
ever been invoked or suggested as in any way adversely 
characterizing Loyola’s operation of WWL. The FCC 
decision in the present case on the practical aspects of 
control was made in the light of the FCC record of WWL 
operation which was involved specifically in the present 
record through the fixing of the hearing issue concerning 
background and experience. The FCC determination, on a 
factual basis, of the type of control exercised by Loyola 
is not a reviewable matter in the absence of a misinter- 
pretation of the statute. The long history of renewals 
of licenses to Loyola as the agency in control of WWL is 
binding on all parties. 


Through the cross examination of Vy. Rev. W. Patrick 
Donnelly, 8.J., president of Loyola, a full opportunity was 


given to investigate all factual aspects of the control of 
WWL and the television station (Tr. 370-458). 


This cross examination by Noe, the Times-Picayune and 
the FCC Broadcast Bureau developed (in addition to 
matters already in the record): 


1. The Superior General appointed Fr. Donnelly on 
the recommendation of the Provincial of the New 
Orleans province (Tr. 372, 396). 


2. Appointments to the Loyola board by the Pro- 
vancial are made from a list of names submitted by 
the president of Loyola (Tr. 373, 374, 396-7). 


3. The Superior General has no power to remove or 
expel a Jesuit without cause (Tr. 376) and the final 
authority would be the Pope (Tr. 378). 


4, The Society of Jesus has no dogma different from 
that of the Roman Catholic Church (Tr. 377). 
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5. The faculties of the Jesuit priests of Loyola to 
exercise the sacred ministry and to administer sacra- 
ments come from the Archbishop in New Orleans 
(Tr. 378). 


6. Loyola University, as a corporation, has the right 
and power to file an application for a television station 
without consulting either the Archbishop or the Pro- 
vincial Superior (Tr. 379, 398). 


7. The charter of Loyola University in so far as it 
makes provision for the manner of electing directors 
and officers is a charter adopted by the University, can 
be changed by the University and has been changed 
from time to time by the University (Tr. 380). 


8. For example from 1912 to 1942 the charter of 
Loyola provided for seven directors to be elected 
annually by the corporation; the board itself elected its 
president and other officers; vacancies were filled by 
the remaining members of the board. This system 
can be resumed any time the board of directors wishes 
(Tr. 380). 


9. The president of Loyola has no knowledge of or 
concern with television applications of other univer- 
sities associated with the Society of Jesus (Tr. 382). 


10. The only communication betwixt Loyola and 
other Jesuit colleges takes place once a year at meet- 
ings of the National Catholic Education Association 
which includes all Catholic educational institutions of 
the United States (‘Tr. 383). 


11. The ownership of broadcasting stations by other 
Catholic institutions is not a matter within the knowl- 
edge of the president of Loyola (Tr. 383). 


12. That all the 350, or so, Jesuits within the New 
Orleans province are citizens of the United States 
(Tr. 399). 
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13. If a Loyola priest is to be assigned outside of 
the New Orleans province it would be by action of the 
Provincial Superior but only on recommendation of 
the president and directors of Loyola (Tr. 406). 


14. Conversely if a Jesuit province outside of New 
Orleans requested the transfer to it of a priest now 
at Loyola, the president of Loyola would have the 
right to decide whether or not the transfer might be 
made (Tr. 405-7). 


15. The Society of Jesus contributes no money to 
the support of Loyola University (Tr. 409-410). 


16. Loyola contributes no funds to the Society of 
Jesus (Tr. 410); and no funds to the Superior Gen- 
eral (Tr. 428, 429). 


17. The Province is itself a separate corporation 
and obtains its funds from its own investments 
(Tr. 428). 


18. Under canon law if Loyola wishes to expend a 
substantial sum of money, permission is obtained from 
an organization of the Catholic Church called the 
Congregation of Religious. This is so as not to bring 
religion into disrepute through the contracting of debts 
that can not be liquidated (Tr. 411, 436, 437). 


19. There are established lines of communication of 
religious authority from Loyola to the Provincial but 
these do not cover running the University, as to which 
the Loyola corporation is autonomous (Tr. 411). 


20. The Provincial may express a feeling that some 
action of Loyola is unwise buc Loyola has the right 
to disagree with him and in such disagreement the 
Provincial would not have the power to transfer the 
person responsible, without cause (Tr. 412). 


21. The head of the religious community at a Jesuit 
University is not in every instance ipso facto the 
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president of the University. The rules varies amongst 
institutions (Tr. 414, 415, 440). 


22. The president of the University does not report 
concerning the University to the Provincial Superior 
either in writing or orally; he gives casual information 
as a matter of interest, when they encounter one 
another (Tr. 417). 


23. The President of Loyola writes a letter to the 
Superior General about twice a year telling him how 
they are getting along. But the General does not make 
specific recommendations for changing Loyola’s meth- 
ods of operation (Tr. 417, 437). 


24. Approximately every three years the Treasurer 
of Loyola University gives the Superior General a 
financial report (Tr. 417). 


25. Various Jesuit communities have publications, 
such as America, in New York, Social Order in the 
midwest and The Modern Schoolman in St. Louis, but 
these are independent. Similarly Loyola publishes 
independently a law journal, a college newspaper, a 
year book and catalogs; it is free to do this (Tr. 418- 
420). 


26. The president of Loyola in consultation with the 
board of directors is responsible for the personnel 
and programs of the University’s broadcasting station 
(Tr. 424). 


27. The individual Jesuit Universities are severally 
autonomous in the selection of curricula ete. (Tr. 430). 


28. It would be incorrect to say so far as concerns 
Loyola University that it ‘‘is owned, controlled and 
directed by the Society of Jesus’’ (Tr. 433). 


The first twenty-seven items are each undisputed on the 
record. They fully negate any inference that realistically 
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or broadly speaking there is any practical control over 
Loyola and its television station beyond the control exer- 
cised by the president and board of directors of a legally 
autonomous corporation and thus they establish the correct- 
ness of Father Donnelly’s statement in item 28 that Loyola 
University is not owned, controlled or directed by the 
Society of Jesus. Instead, Loyola University is controlled 
by priests, who are also members of the Society of Jesus. 


Throughout the proceedings before the FCC all parties 
avoided as irrelevant the control that the Roman Catholic 
Church exercises over its adherents in matters of faith 
and morals and no brief in this Court will go into that 
matter either. Loyola feels confident that neither of the 
appellants will argue that loyalty of Roman Catholics to 
the tenets of their faith is ever to be considered by any 
government agency as any sort of test of fitness to engage 
in any occupation. 


3. The Jesuit matter does not weigh against Loyola University 
as to the diversification of the media of mass communication. 


‘The Times-Picayune argues, commencing at page 31 of 
its brief, that the FCC erred in deciding that the inter- 
venor was unrelated to the Society of Jesus, the Provincial 
Superior or the Superior General in any manner meaningful 
or relevant to comparative consideration of Loyola Uni- 
versity with the Times-Picayune on the factor of diversifi- 
cation of mass communications media. At page 32 the 
Times-Picayune quotes with approval language of the hear- 
ing examiner holding that neither party is entitled to a 
decisional preference on this point. The Times-Picayune 
disapproves of the decision of the FCC on this point which 
holds, as summarized in the syllabus at 12 Pike & Fischer, 
Radio Regulation 1016, 1020: 


Applicant which owns only an AM station in the prin- 
cipal community to be served is to be preferred over 
an applicant which owns an AM station, the only 
morning newspaper and one of two evening newspapers 
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in the community. As between the latter two appli- 
cants, the interests of the newspaper-owning applicant 
in the principal community are such as to entitle the 
applicant with more extensive outside interests but 
only an AM station in the community to a preference. 
Attempts to link the preferred applicant to the Society 
of Jesus, of which its members are priests, so as to 
permit consideration of broadcast and other interests 
of that organization and affiliated universities was 
rejected, as was a charge of thought dissemination for 
its educational institution of the Society. 


To bolster its position the Times-Picayune argues that 
while the FCC held as it did with regard to alleged Jesuit 
control both in the present case (100 percent. University 
ownership) and in St. Louis Telecast, Inc., 22 FCC Reports 
625 (60 percent. University ownership), it had inconsist- 
ently recited in WKRG-TYV, Inc., 10 Pike & Fischer, Radio 
Regulation 225, that the Society of Jesus controls Loyola 
University, the licensee of WWL. 


All that needs to be said about this contention is that 
the FCC could not bind and could not have intended to 
bind Loyola factually by a recital in a case to which Loyola 
was not a party, did not appear, was not consulted and 
gave no evidence as to the facts of the relationship between 
the Society of Jesus and the University. In the St. Louis 
ease, on the other hand, St. Louis University was the 
controlling stockholder and its views and the facts were 
given to the FCC fully. 


Noe, at pages 4, 5, 11 and 18-25 of his brief, agrees 
with the Times-Picayune and the hearing examiner that 
the Society of Jesus controls WWL but claims that the 
examiner wrongly failed to disqualify Loyola University 
on the Section 310 (a) basis already discussed. 


While the theories of Noe and the Times-Picayune with 
regard to the control of Loyola University have led them 
into erroneous arguments, it is regrettable that they were 
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unconsciously led into unfairness in attempting to retail 
the facts to the Court. 


Noe argues, at page 30 of his brief, that the diversification 
criterion of the FCC is to be applied in consideration of the 
interest of other Jesuit stations. He names the ownership 
of stock in St. Louis Telecast, Inc., which had pending 
nothing but an application for a construction permit and 
also the ownership of a small, minority stock interest in 
WKRG-TY, Inc. by Spring Hiil College at Mobile. 


In the Times-Picayune brief, reference in connection with 
the diversification criterion is made not only to the two 
items mentioned by Noe but also to the ownership by St. 
Louis University of standard radio broadcasting station 
WEW and also the operation by still other Jesuit colleges 
at Santa Clara, New York and Scranton, of educational 
FM stations. 


Neither brief mentions the fact that the application of 
St. Louis Telecast, Inc., had been denied by the FCC on 


March 29, 1957, by a unanimous vote, in St. Louis Telecast, 
Inc., 22 FCC Reports 625; and the briefs of Noe and the 
Times Picayune were filed on January 13, 1958, after the 
St. Louis denial.” 


WEW, the standard radiobroadcasting station of St. 
Louis University was sold before the filing of the Times- 
Picayune brief and the application for approval of the sale 
to new, non-institutional owners was the subject of public 
announcement by the FCC on May 11, 1955. 


As for the three widely-separated educational FM sta- 
tions belonging to colleges other than Loyola, the Times- 
Picayune brief overlooks mentioning that it is established 
policy that stations of this classification are regarded by 
the FCC as in a class by themselves. They are not con- 
sidered by the FCC as coming within the class of stations 


1 An appeal was taken to this Court by St. Louis Telecast, Inc., in case 
number 13845 and then that appeal was dismissed on September 26, 1957. 
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covered by the FCC rules and policies against excessive 
multiple ownership of facilities. By parity of reasoning 
they would not be considered, even had they been owned 
by Loyola University itself, as being within the scope of 
the policy of diversification of the media of mass communi- 
cation, State of Wisconsin-Station Radio Council RFD, 
7 Pike & Fischer, Radio Regulation 968-969. 


Finally any reference to WKRG-TV is distinctly inapro- 
pos in this connexion. Not only was the stock ownership 
in that station a small minority but it can searecly be con- 
sidered as affecting Spring Hill College in any ownership 
sense. An examination of the FCC opinion leading to the 
establishment of WKRG-TV, and reported at 10 Pike & 
Fischer, Radio Regulation 225, particularly at pages 255-6, 
will disclose that the interest of Spring Hill College in 
the license came to it as a gift or donation. In the present 
record the testimony of Father Donnelly points out that 
the donation was made in the course of an endowment- 


fund compaign (Tr. 387). 


Since the appellants’ briefs have used the discussions 
in the FCC opinion in the WKRG case without the par- 
ticipation of Loyola in that case, it is proper to ask the 
Court to take judicial knowledge of the official FCC record. 
That record discloses that an application (FCC number 
BTC-2706) was filed January 17, 1958 asking FCC approval 
of the sale of all the stock of WKRG-TV, Inc., to Kenneth 
R. Giddens, who then transferred 50 percent. of the stock 
to the Mobile Press-Register. To accomplish this Giddens 
acquired the 6.7 percent. of the stock of the licensee which 
had been theretofore held by Spring Hill College. The 
FCC approved this application on March 20, 1958 and no 
Jesuit institution now holds any stock in the licensee. 


The question of the diversification of the media of mass 
communication comes, then, to this: Each applicant already 
owns a standard radiobroadcasting station in New Orleans. 
That of Loyola University is somewhat more powerful than 
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that of Noe and substantially more powerful than that of 
the Times-Picayune. Noe in addition has standard broad- 
casting interests elsewhere and has a television station at 
Monroe, Louisiana. 


The Times-Picayune company publishes two of the three 
daily newspapers in New Orleans, the Times-Picayune 
(morning) and the New Orleans States. On Sunday it pub- 
lishes a single paper under the name of the Times- 
Picayune-States. The only other newspaper in New 
Orleans is The Item, which publishes daily only an evening 
edition, publishes a Sunday edition, and does not publish 
at all on Saturday. Prior to 1933 the States had been 
published, evening and Sunday, by another publishing com- 
pany, but in that year the States was purchased by the 
Times-Picayune (Tr. 613-4). 


At the hearing, the Times-Picayune made a showing of 
the size, importance, influence and public standing of its 
newspapers, which was little short of tremendous. 


In terms of circulation the newspaper dominance of the 
Times-Picayune is even more clearly shown. In 1953 the 
daily circulation of the combined Times-Picayune news- 
paper was 273,110, as against 104,872 for the Item. The 
Sunday circulation of the Times-Picayune-States was 
279,946; that of the Item is 108,718. (R. 4620). In per- 
centages, therefore, the Times-Picayune has 72.25 of the 
daily circulation, 72.02 of the Sunday circulation, and 100 
percent. of the Saturday circulation in New Orleans. It 
has 100 percent. of the morning newspaper circulation. 


The importance and predominant position of the Times- 
Picayune as one of the most influential media in the South 
is’ well known, Times-Picayune Publishing Company v. 
United States, 345 US. 504, 73 S. Ct. 872, 97 L. ed. 
1177. There can be little question that Loyola University 
merits an overwhelming preference over the Times- 
Picayune and a lesser but nevertheless substantial prefer- 
ence over Noe on the diversification issue. 
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4. The Jesuit matter does not weigh against Loyola University 
as to the integration of ownership and management. 


Commencing at page 22 of its brief, the Times-Picayune 
argues strongly that it had a special superiority in the 
matter of integration of ownership and management. The 
syllabus published at 12 Pike & Fischer Radio Regulations 
1020 summarizes the FCC discussion on this point by: 
saying: 


An educational non-profit corporation having no stock 
is not disqualified from consideration in connection 
with the integration factor, and where the corpora- 
tion’s charter vests management and control of the 
corporation in its board of directors, the board and 
its members are to be considered. Where a member 
of the board is faculty director of the proposed station 
in charge of supervising day-to-day operations and 
the rest of the board is to be in close and frequent 
association and consultation for the purpose of super-. 
vising the translation of station policy into station 
operation, this applicant makes a showing superior to 
an applicant who shows integration in a supervisory 
capacity through a vice-president, director and .06% 
stockholder and substantially equal to an applicant 
a 45% owner of which will be in direct charge of 
station policies and plans and will supervise day-to- 
day operations. 


In the above headnote, the applicant with a ‘‘vice-presi- 
dent, director and .06% stockholder’? is the Times- 
Picayune. 


The gist of the Times-Picayune argument is that Loyola 
University is a non-stock corporation, that its officers and 
directors move from time to time on a policy of rotation 
followed by Catholic religious organizations, that the own- 
ership of the Times-Picayune company as represented by 
the Board of Directors of that company meets frequently 
to discuss broadcasting matters. 


The record shows a substantial chronological continuity 
of the directors of Loyola University. 
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The following listing, derived from Loyola Exhibit 50 
(R. 2947-8) shows all of the directors of Loyola University 
from January first, 1948 down to the time of hearing, show- 
ing the name, date of appointment and date of and reason 
for termination of office: 


Reverend Thomas J. Shields, S.J., was appointed Presi- 
dent of Loyola University August 2, 1945 and continued as 
such until he was succeeded by Very Reverend W. Patrick 
Donnelly, S.J., the incumbent, on March 25, 1952. There- 
after, on September 9, 1953, Father Shields was appointed 
a director and continued as such. 


Reverend A. W. Crandall, S.J., was appointed Vice Presi- 
dent September 1, 1942, and continued as such until August 
7, 1950, at which time he was succeeded by Reverend George 
Bergen, S.J. Father Bergen served until January 26, 
1952, when he was succeeded by Reverend Edward A. Doyle, 
_§.J., incumbent. 


Reverend Thomas A. Carey, S.J., was appointed Sec- 
retary April 10, 1939, and served until July 11, 1949 when 
he was succeeded by Reverend John J. Fuss, §.J., in- 
cumbent. 


Reverend Theodore A. Ray, S.J., was appointed Treas- 
urer, November 20, 1947 and continued as such until his 
death, February 26, 1954. He was succeeded April 6, 1954 
by Reverend Aloysius B. Goodspeed, S.J., incumbent. 


Reverend W. D. O’Leary, S.J., was appointed a member 
of the Board of Directors on September 27, 1947 and con- 
tinued as such until his death in February, 1955. 


Reverend James F. Whelan was appointed a member of 
the Board of Directors on September 9, 1953 and continued 
as such. 


The Times-Picayune misconceives the effect of the rota- 
tion policy. It is true that individual members are replaced 
from time to time after serving for periods varying with 
circumstances but attaining as much as ten years. How- 
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ever, they change individually. A new man comes onto 
the Board of Directors and finds that his colleagues have 
been in office for a considerable length of time and con- 
tinue to serve with him and make available to him all of 
their individual experience. These individual changes do 
not represent the kind of setup that is frequently found 
in network organizations where a change in management 
means a complete reconstitution of orientation of policy. 


The board of directors of Loyola University are in effect 
the owners of its station and they participate fully in its 
management. They live together, eat together and work 
together and the broadcasting problems of the University 
are matters of daily discussion and consideration. 


The Times-Picayune argues that the loss of Father 
O’Leary, by death, should give it a substantial preference. 
Father O’Leary’s death, in February 1955, was after the 
hearing was completed and the record closed. On March 1, 
1955, Loyola University filed an official ownership report 
with the FCC, reporting the death of Father O’Leary who 
was a member of the Board of Directors of Loyola Uni- 
versity. 


There is is no doubt that Father O’Leary was a very 
capable Faculty Director. Similarly, there is no doubt 
that Loyola University selected a capable replacement for 
Father O’Leary. Father Goodspeed, the Treasurer and 
a Director, at the time of the death of Father O’Leary, was 
appointed Faculty Director and continues to occupy the 
office. Surely the Times-Picayune does not maintain that 
Loyola University was incapable or unwilling to find a re- 
placement for Father O’Leary. The important criterion 
in the FCC decision is the position of Faculty Director and 
the duties and responsibilities of the office. Father Good- 
speed is known to the appellants, since his qualifications 
are a matter of record (R. 5325). 


Integration of ownership and management scarcely ap- 
pears at all with the Times-Picayune. 








The Times-Picayune Publishing Company is a Louisiana 
corporation with an authorized capital stock of 300,000 
common shares. 280,000 shares are issued. There are 
about 750 stockholders. However, the majority of the 
outstanding stock, some 51%, is deposited in a voting 
trust which runs until June 12, 1962, and is then renewable 
for another ten years by a majority vote of the deposited 
stock, some 25.5% of the total outstanding stock (R. 3033- 
5; Tr. 604). As is obvious, the voting trustees of the Times- 
Picayune stock are a powerful group. Of the voting 
trustees, only four are members of the board of directors. 
The members of the board of directors are Mr. Hyams, 
Mr. Phelps, Mr. Harkey, and Mr. Nicholson. Only one of 
the voting trustees, Mr. Phelps, was scheduled to partici- 
pate in the television operation as a member of the radio 
and television committee. This participation was only for 
a minimum amount (R. 3035, 3097-8). Mr. Phelps owns 
84% of the stock of the Times-Picayune. 


The television and radio committee of the Times- 
Picayune promulgate the policies with respect to operation 
in this field. The members of the committee are John F. 
Timms, who owns .18% of the company’s stock, George W. 
Healy, Jr. who owns .06% of the stock and Ashton Phelps, 
referred to above, who owns .84% of the stock. 


5. The Jesuit matter does not weigh against Loyola University 
as to local ownership and experience. 


The brief of the Times-Picayune argues that the Com- 
mission erred in deciding that Loyola University was un- 
related to the Society of Jesus, the Provincial Superior or 
the Superior General in any manner meaningful or relevant 
to the comparative consideration of Loyola University with 
the Times-Picayune as to local ownership and experience. 


Every member of the Loyola community, every priest 
attached to Loyola University, and every member of the 
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Board of Directors (with the exception of Father Shields 
in Dallas who is retained on the board because of his special 
qualifications) is of necessity a resident of New Orleans. 
Because these persons are generally teachers, because they 
are all ministers, and because their duties are intimately 
connected with community life, the significance of their 
local residence is much accentuated over that of the persons 
active in some commercial field. New Orleans is the head- 
quarters of the New Orleans Province of the Society of 
Jesus to which province all these priests are attached. 
Absent the shibboleth concerning alien control the question 
of local residence does not arise. 


The directors of the Times-Picayune Company are local 
residents but much of the stock of the company is held 
remotely elsewhere. The largest single stockholder in the 
Times-Picayune Company, Edith Allen Clark, who owns 
10.34 percent., maintains a residence in Washington, D. C. 
and at the time of the hearing was living in London, 


England. 


B. FULL AND ADEQUATE CONSIDERATION WAS GIVEN BY 
THE FCC TO THE VIEWS OF THE HEARING EXAMINER 


1. In a case such as this the Examiner’s views and conclusions 
were entitled to little weight. 


In the consideration of matters reported by persons 
such as hearing examiners to whom are delegated the tasks 
of assembling a record and making recommendations, 
weight is generally accorded the recommendations of the 
examiners because of their ability to dig out the relevant 
facts from amongst the evidence. This ability derives 
from the opportunity of the examiners to apply the usual 
tests of credibility which are not available to the agency 
making the final decision. Thus examiners use a selective 
process in admitting or rejecting testimony over objection 
and they use a qualitative process in observing the de- 
meanor of witnesses on examination and cross examination. 
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In the hearings now under review the evidence was all 
submitted by means of written statements of the case. 
Oral cross-examination was held of a few witnesses on 
specific request but the briefs of the appellants disclose 
no substantial findings or conclusions to which either appel- 
lant objects and which are based on cross-examination. 


No substantial questions of admissibility, credibility or 
weight of evidence are presented by the appellants. 


This case deals essentially with differences between the 
FCC and the Examiner in matters of policy. The Times- 
Picayune having by its arguments to the Examiner per- 
suaded her to prefer the Times-Picayune, heartily endorses 
her views. Loyola University having by its arguments 
persuaded the six members of the FCC who voted in this 
case, now endorses the views of the Commission. These 
differences do not concern themselves with questions of 
law. 


The Allentown case (Federal Communications Commis- 
sion v. Allentown Broadcasting Corporation, 349 U.S. 358, 
363-365, 75 S. Ct. 855, 99 L. ed. 1147, 1154) admonishes us 
that the FCC does have the power and duty to differ from 
its examiners on matters of policy wherever required. The 
Allentown case leaves no room for any argument of either 
presumptive or assumed initial validity to the views and 
conclusions of a hearing examiner in matters of policy. 


2. The conclusions of the hearing examiner favoring the Times- 
Picayune over Loyola were bad: she should have con- 
cluded in Loyola’s favor on the alleged critical points 
she developed. 


The Times-Picayune brief argues with much vigor that 
the FCC erred in refusing to accept the examiner’s basic 
grounds of preference. The Times-Picayune view is ex- 
pressed in the quotation which it gives at page 37 of its 
brief from the initial decision: 





27 


The deciding factor under the record in this proceeding 
is the fact that Times-Picayune merits preference on 
two important facets of proposed programming, 
namely, regularly scheduled programs of particular 
interest to residents of outlying communities located 
within the area to be served, and regularly scheduled 
color television programs. 


As a matter of policy in making awards amongst com- 
peting applicants the FCC found itself unable to accept 
the examiner’s assertion of the importance of either of 
these factors or facets. 


The view of the FCC is summarized in the syllabus of 
its report as given at 12 Pike & Fischer, Radio Regulation, 
1017, 1019: 


As between applicants who propose diversified, well- 
rounded program services with adequate provision for 
local live programming, applicant who proposes a pro- 
gram of particular benefit and interest to small out- 
lying communities is entitled to a minor preference. 


Applicant who makes an elaborate color proposal 
with provision for producing local live programs im- 
mediately is not entitled to a preference over compet- 
ing applicants whose color proposals are much more 
limited, since all applicants propose use of color, the 
difference lying chiefly in their judgments as to when 
it will be possible to undertake color programs on a 
somewhat more extensive scale. 


In the view of Loyola University, the language of the 
FCC is much too relaxed. The Times-Picayune was not 
entitled to any preference, albeit minor, for its programs 
wrongly claimed to be either of benefit or interest to small 
outlying communities claimed to be within the service area 
of the proposed station. These communities were itemized 
in the record and on analysis turned out, with one small 
exception, to be outside the service area of the proposed 
Times-Picayune station or to have television assignments 
of their own. The concoction of these programs as a basis 
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for a claim of preference and the effort to impose them on 
the examiner as a basis for decision should have given the 
Times-Picayune a demerit rather than a preference. A 
full exposition of this matter was made to the FCC when 
the case was before it and the text of Loyola’s brief on 
this subject it reproduced in Appendix A here. 


In the matter of local live broadcasts in color, the Times- 
Picayune proposal, palpably impractical and unrealistic, 
could only have been designed to impress and bemuse the 
unwary. The proposal was not a good one when made 
and color television progress since then and until now 
has not improved the sincerity of the proposal. 


Loyola from the outset told the FCC that it would use 
local, live color programs to the extent practical from time 
to time as the art developed. Loyola has always shown 
realism in this field. In 1946 it withdrew its application 
for a television station ‘‘pending further study of various 
conflicting claims as to monochrome versus color televi- 


gion... .’’ (Tr. 389). 


The full explanation of the level-headed view of live color 
television broadcasting was presented to the FCC in Loy- 
ola’s brief and is reproduced in Appendix A here. To 
bring the matter down to date, the current state of the 
television as well known in the industry is reproduced from 
an authoritative summary of present prospects in Ap- 
pendix B.? 


1 This is in contrast with the surrender of a television construction permit 
by the Times-Picayune in August, 1949 for financial reasons and because of 
‘¢the international situation’’ (Tr. 672). 


2 Commissioner Frederick W. Ford, whose FCC appointment was confirmed 
last August, recently told the subcommittee of the House Committee on 
Legislative Oversight, ‘‘As a matter of fact, I have seen color tv only 
once and that was four years ago.’’ Broadcasting, April 7, 1958, page 32. 
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C. THE RECORD CLEARLY DEVELOPS THE SUPERIORITY OF 
THE PAST BROADCASTING RECORD OF LOYOLA UNI- 
VERSITY OVER THAT OF THE TIMES-PICAYUNE AND 
THERE WAS NO DEPRIVATION OF DUE PROCESS OF LAW 

WWL is a pioneer radio broadcasting station in the 

South, has given excellent service to the New Orleans area 

(and, since it became a clear channel station, to a far 

wider area), has expanded and modernized its technical 

and studio facilities from time to time, has an excellent 
record of civic and public service programs, has provided 

a balanced output of entertainment, educational, and 

cultural programs, and on an over-all basis has rendered 

a meritorious service to the public for many years. 


As for the Times-Picayune, the findings of the FCC 
can be summarized; the station’s operation consists 
primarily of sports, news, and music, the operations 
reflect a complete absence of educational programs in the 
composite week in evidence, the broadcasting record of 
the Times-Picayune discloses a deviation from a large 
number of important commitments made to the FCC in 
previous hearings. 


Station WTPS commenced full time operation in 
February, 1950 after daytime operation for some years 
before that. It has not improved its facilities beyond 
1 kilowatt power daytime and 500 watt power at night, 
although it is a class II station to which considerable 
improvement is available under the Commission’s 
standards of good engineering practice (47 C.F.R. 3.182). 
Its programming consists primarily of sports, news and 
music. The music is recorded, the station has no regularly 
employed musicians of its own. Its 1953 composite week 
showed 0.8% of its time was devoted to educational pro- 
grams. Its 1951 composite week showed none at all. The 
station has no educational director and (Tr. 497) its re- 
sponsible officials have made no plans for long range edu- 


cational programming. 
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‘As to discussion programs, the executive in charge, 
could recall none at all carried by WTPS in the eleven 
months prior to his testimony and admitted that the 
station’s broadcasting of discussion programs in recent 
months had ‘‘not been all that (he) would like for it to 
be.”? The 1951 composite week showed 0.5% of its time 
devoted to discussion programs. It is common knowledge 
that a discussion program is one of the most inexpensive 
possible types of programming, yet the executive in charge 
attributed the station’s record on this score to ‘‘financial 
problems’’ and ‘‘inadequate finances’’ and said that he 
would be able to produce discussion programs if he had 
more money available for station operation. His answer 
to what the increased expense might be if a discussion 
program were broadcast was: ‘‘I haven’t figured a budget 
on it’? (Tr. 5045). A licensee who has to ‘‘figure a 
budget’’ on a discussion program for an AM radio station 
but turns up with an elaborate proposal for color television 
would appear to be affording the Commission little 
assurance of carrying out those proposals. 


The news service of WTPS throws considerable light on 
whether the Times-Picayune’s broadcast operation is an 
independent entity in the public interest or is simply an 
echo of its newspapers. The station does not have a 
separate news-gathering staff of its own for regularly- 
scheduled news broadeasts—but depends, aside from a 
wire service, entirely upon the news room of the Times- 
Picayune newspaper. The executive in charge testified 
that the newspaper sends its copy boy up the street to 
the station with a ‘‘carbon basket’’ containing carbon 
copies of the newspaper stories and early editions of the 
newspaper (Tr. 507-9). WTPS has no reporters to cover 
such events as crimes or fires (Tr. 508). Although there 
was evidence that the station employed a news director, 
the executive in charge did not know whether the WIPS 
news announcer did any processing of the raw news sent 
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over by the Times-Picayune. He testified that the station 
has never experimented with a separate news-gathering 
staff of its own. (Tr. 508). 


With regard to the station’s policy on sustaining pro- 
grams, two of the only three religious programs, the 
executive in charge could think of, are carried on a com- 
mercial basis, The evidence also shows that the pre- 
paratory school athletic events broadcast by station 
WTPS were carried on sponsored, not a sustaining, basis, 
and the station attempts to sell all such events (Tr. 512). 


Operation of the station has been left almost entirely to 
the paid manager (Tr. 493, 496, 510-11, 513). The Times- 
Picayune’s executive in charge of station WIPS knew 
practically nothing about its operation. 


Upon the above record of minute or no educational 
programming and no long-range plans to improve that 
situation, no discussion programs and no attempt to 


broadcast any, almost complete dependence upon its news- 
paper parent for news and no effort to acquire a news- 
gathering staff of its own, failure to improve its facilities 
where possible, commercialization of religious programs 
and preparatory school athletic events, failure to employ 
a single musician of its own and restriction of its music 
to recordings, the trimming of programming with an eye 
to expenditures, and virtual abdication of management 
functions to a paid employee, there is at best a skimpy 
basis for a finding that WTPS operates in the public 
interest. The only question before the FCC was the com- 
parative issue of the broadcast records of Loyola and 
the Times-Picayune, and on the record in this case, it 
should have awarded Loyola so strong a preference as to 
cast upon the Times-Picayune the burden of showing 
sufficient superiority on virtually all other criteria. The 
factor of past broadcast records, where it exists for all 
applicants, is the single most important criterion in com- 
parative proceedings. Its significance as against ‘paper 
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proposals’? was first stated in a non-television case, 
Hearst Radio, Inc., 6 Pike and Fischer Radio Regulations 
994 at 1026. Since then, its importance has been repeated 
and amplified in an impressive number of Commission de- 
cisions in television proceedings. WJR, the Good Will 
Station, Inc., 9 RR 227 at 260 e-d; The Tribune Co., 9 RR 
719 at 770 a-b, 9 RR 770 m; The Enterprise Co., 9 RR 816 
at 818 m; Oregon Television, Inc., 9 RR 1401 at 1449; 
Tampa Times, 10 RR 77 at 132 and 140 b; Petersburg 
Television Corp., 10 RR 567 at 584 m; WKRG-TYV, Inc., 
10 RR 225 at 268 e and 268 g; WSAV, Inc., 10 RR 402 at 
430 0; Sacramento Broadcasters, Inc., 10 RR 615 at 642 
i; Southland Television Co., 10 RR 699 at 744; WREC 
Broadcasting Service, 10 RR 1323 at 1356-7; Radio Station 
KF Co., 11 RR 1 at 103; Westinghouse Radio Stations, 
Inc., 10 RR 878 at 968; Odessa Television Co., 11 RR 755 
at 777. It must be a decisive factor in this case. 


D. THE PARTNERSHIP OF JAMES A. NOE AND OTHERS DID 
NOT MEET THE BURDEN OF ESTABLISHING FINANCIAL 
QUALIFICATION TO CONSTRUCT AND OPERATE THE 
PROPOSED TELEVISION STATION 

On this point Loyola University joins in the argument 
set up in the brief being filed by the FCC. 


V. CONCLUSION 


The proceedings before the FCC were in large part a 
paper case. The record contains instances of claims made 
by the parties which were sheer braggadocio and many of 
the attacks made on competitors were technical and in- 
significant. Fortunately the FCC in the last analysis made 
its award on two serious and significant factors. Loyola 
University in thirty-six years of broadcasting fully proved 
its ability, its willingness and the merits of its plans in 
the public interest; the broadcasting operations of the 
Times-Picayune during eight years have been poor. Loyola 
University is the only organization of Jesuit priests in the 
United States operating a commercial broadcasting station ; 
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it obviously operates commercially to obtain funds for edu- 
cational purposes; it is not advancing any cause on the 
air and particularly is not operating to advance the inter- 
ests of or to protect the revenues of a newspaper as against 
the inroads that television necessarily makes into the 
profits of the newspaper business. 


Respectfully submitted, 


Pavuu M. Secau 

Roserr A. MarRMer 
816 Connecticut Avenue 
Washington 6, D. C. 


CuHag.es J, DENEcHAUD, JR. 
American Bank Building 
New Orleans, Louisiana 


Attorneys for the Intervenor 
Loyola University 
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APPENDIX A 
The Matters of “Outlying Communities” and Color Television 


Extracts from the brief of Loyola University in support 
of its exceptions to the matial decision. 


The Hearing Examiner based her Initial Decision on the 
‘‘deciding factor’’ (conclusion 42) that the Times-Picayune 


‘‘merits preference on two important facets of pro- 
posed programming, namely, regularly scheduled 
programs of particular interest to residents of outlying 
communities located within the area to be served; and 
regularly scheduled color television programs.’’ 


We turn to those two elements of the Examiner’s rec- 
ommendation. 


OUTLYING COMMUNITIES 


The ‘‘outlying communities’? grouping is one of a num- 
ber of concocted program categories put forward by the 
Times-Picayune in which it collected various programs 
already listed under the standard definitions established 
by the Commission.’ Into this particular group the Times- 
Picayune placed four programs: Let’s Go Visiting, What 
About This?, Salute to LSU, and Voice of the 4-H Club. 
These programs are the foundation for the Hearing Exam- 
iner’s preference (finding 82). 


In the face of the Hearing Examiner’s own conclusion 
21 that each Loyola and Times-Picayune provide a ‘‘well- 


1The Hearing Examiner seems to be of the opinion (footnote 18, pages 
22-23) that because Loyola did not object to the introduction in evidence of 
schedules containing these categories, or offer evidence in rebuttal, the 
categories are thereby given probative status and must be accepted as such 
by the Commission, The Examiner has confused admissibility of evidence 
with weight of evidence. If the categories are immaterial and virtually 
meaningless they remain so despite Loyola’s non-objection, and the Commis- 
sion is not required to attribute to them the significance requested by Times- 
Picayune. 
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balanced program proposal’’, it is clear that, at the least, 
collation of a few programs into service to ‘‘outlying 
communities’’ is so insignificant an item as to border on 
the minute; at the most, it is manufacture of a classification 
unknown to the Commission. See Sacramento Broadcasters, 
Inc., July 20, 1955, 12 Pike & Fischer RR 861 at 869. Any 
applicant might thus be able to construct a category of 
programs in which he surpasses an opponent. It might 
also be noted that the concept of regularly-scheduled pro- 
grams for outlying communities is of questionable merit in 
any case. Being ‘‘regularly scheduled,’’ the program of 
any particular community would be most unlikely to co- 
incide with the problems of that community. The important 
consideration is a rounded program structure of interest 
and service to the community as a whole, with adequate 
provision for emergency needs and special problems of out- 
lying communities. That is Loyola’s proposal (see the 
Hearing Examiner’s finding 39) and Loyola’s record with 
WWL is ample assurance that all proper needs of the 
community will be satisfied. 


Putting these considerations aside, however, it turns out 
that the Examiner’s entire basis for the ‘‘outlying com- 
munities’? preference, upon analysis, explodes. The Ex- 
aminer emphasized (conclusions 18, 42) that the communi- 
ties involved are (1) ‘‘located within the area to be served’’ 
. and (2) ‘‘have no television outlet other than through 
New Orleans stations.’’ Neither of these is true. 


The Hearing Examiner refers twice (finding 82, con- 
clusion 18) to ‘‘18 communities’’ with which contacts were 
made for the program Let’s Go Visiting. That program 
is described in the Times-Picayune’s evidence at Volume 
II-E, pages 1-6, in which the eighteen communities are 
listed at pages 2-3. The astounding facts are that not one 
of these communities is within the Grade A service area, 
thirteen, or 72 percent. of them, are outside the Grade B 
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service area? and sixteen of them have allocated television 
channels of their own. One of these communities has five 
channels allocated, another has four, one has three channels, 
three have two channels, and the only two not possessing 
television allocations are nearer to other communities with 
allocations than they are to New Orleans. The following 
table shows the communities listed by the Times-Picayune, 
their population, their approximate distance from the pro- 
posed site in New Orleans, their relation to service areas, 
and the channel allocations as shown by the Commission’s 
Sixth Report and Order as amended: 


Distance Distance Number of 
| BEYOND BEYOND TELEVISION 
Community from = A* Grade B* 
' yun mntour 
Site Gailes) (miles) (miles) 


Baton Rouge, La. 125,629 
Bogalusa, 17,798 
Co umbia, Miss. 

Covington, La. 

De creme! oo 


Franklin, La. 
Hammond, La. 


Hattiesburg , Miss. 


New Iberia, La. 

Pascagoula, Miss. 

Picayune, Miss. 

Plaquemine, La. 

Thibodaux, La. 

Vicksburg, Miss. 27 948 


* Grade A: Serviceable signal to median observer at least 90% of the time at ie 
best 70% of the receiver locations. Radius found by the He: Examiner at 31 mil 
in footnote 4, page 3. Grade B: Serviceable signal to median observer at Ieast 90% of 
time at the best 50% of the receiver locations. Radius found by the Hearing Examiner 
at the same footnote to be 63 miles. 


Me | Hee We NON eH ee | eH bop 


Of the two communities not allocated a channel of their 
own, Plaquemine, Louisiana, is 74 miles from New Orleans 
but only 10 miles from Baton Rouge, which has four allo- 
cations and under the 15-mile rule (Rule 3.607(b)) one 
of the Baton Rouge channels is available to Plaquemine. 


'2As shown by the Hearing Examiner’s footnote 4 to her finding 5, the 
Grade A contour has a radius of 31 miles and the Grade B contour has a 
radius of 63 miles. 
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Covington, Louisiana, is 37 miles from New Orleans, but 
only 25 miles from Bogalusa, Louisiana, which has two 
channels allocated, and only 18 miles from Hammond, 
Louisiana, which has one channel allocation. 


The second ‘‘outlying communities’? program relied 
upon by the Hearing Examiner is What About This? 
described in finding 82 as involving ‘‘over 30 editors 
of newspapers in the area.’’ This program is set forth in 
detail in the Times-Picayune’s evidence at Volume II-E, 
pages 18-25, with the 30 communities being named at pages 
21-22. Of those 30 communities, only one is within the 
Grade A contour, only nine are within the Grade B contour, 
14 have television channels allocated to them, and of the 
remaining 16, all but one—Pointe A La Hache—are much 
closer to other television allocations than they are to New 
Orleans (two are over 100 miles closer) as shown by the 
following two tables: 
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Distance —— Distance Number of 
Population from 





\ BEYOND CHANNELS 
Community from Times- Grade / A GradeB Assigned 
1950 Census fe Ge) (miles) (miles) There 
Napoleonville, La. 1,260 58 | - . 
Columbia, Miss. 6,124 92 61 29 1 
Biloxi, Miss. 37,425 75 44 12 3 
Opelousas, La. 11,659 130 99 67 1 
Bogalusa, La. 17,798 58 27 - 2 
Gloster, Miss. 1,467 105 74 42 - 
Jeanerette, La. 4,692 98 67 35 * 
Kentwood, La. 2,417 75 44 12 . 
Brookhaven, Miss. 7,801 115 84 52 1 
Bunkie, La. 4,666 145 114 82 * 
Lafayette, La. 33,541 120 89 57 3 
New Iberia, La. 16,467 107 76 44 1 
Franklinton, La. 2,342 64 33 1 * 
Gonzales, La. 1,642 57 26 - * 
Woodville, Miss. 1,609 110 79 47 bd 
Jennings, La. 9,663 155 124 92 1 
Laurel, Miss. 25,038 130 99 67 2 
McComb, Miss. 10,401 91 60 28 1 
Hammond, La. 8,010 46 15 - 1 
Houma, La. 11,505 46 15 - 1 
St. Martinville, La 4,614 108 77 45 * 
Amite, La. 2,804 62 31 - * 
Ponchatoula, La. 4,090 43 12 - * 
Pointe A La Hache, La. 600 28 = = * 
Collins, Miss. 1,293 122 91 59 % 
Hattiesburg, Miss. 29,474 102 71 39 2 
Baton Rouge, La. 125,629 75 44 12 4 
Tylertown, Miss. 1,331 83 52 20 * 
Pass Christian, Miss. 3,383 53 22 - * 
Lumberton, Miss. 1,803 83 52 20 * 


* While the communities indicated by the asterisk do not have radiotelevision chan- 
nels assigned directly to them, they are generally closer to other communities ha 
such ents than they are to the PERERA TAOS Publishing Company’s pro: 


Napoleonville 
oster 


galusa, La. 
Baton Rouge, La. 
Jackson, La. 
New Iberia, La. 
ammond, La. 


Laurel, Miss. 
McComb, Miss. 
Gulfport, Miss. 
Hattiesburg, Miss. 
Hammond, La. 


QOL P_EVQBEQVAQ POO POLLO LPL 
ROHR HHH RW eH Ree 
et Net ee ee ee Ne ee ae ee ee ee ee er ee 


As to these two programs, then which make up the prin- 
cipal foundation for the preference on the basis of ‘‘out- 
lying communities,’’ out of 18 communities involved in one 


program and 30 involved in the second program, a total 
of 40 communities (there being slight duplications), the 
only community qualifying as within the area to be served 
and having no other television outlet is Pointe A La Hache, 
with a population of 600, for which a ‘‘regularly scheduled’’ 
program is to be planned. 


The remaining two programs fare no better upon analy- 
sis. Salute to LSU not only relates to a university located 
in Baton Rouge, 75 miles away and with four television 
channel allocations of its own, but the program content 
has nothing to do with ‘‘community’’ problems or matters 
of local interest; the program is based upon the various 
departments of the State University and deals with matters 
of general interest to the entire area and State (T-P Volume 
II-D, pp. 10-23). Voice of the 4-H Club, designed for clubs 
‘‘within a radius of 100 miles of New Orleans’’ T-P Vol. 
II-C, p. 12), does not relate to community problems; it 
deals with planting, farming, working with livestock, and 
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similar items of interest to all rural areas, not to any 
particular community. 


Of the entire group of four programs for ‘‘outlying 
communities’’ nothing is left but Pointe A La Hache. That 
the Hearing Examiner was drawn into relying upon pro- 
grams purportedly designed for communities 100, 150 and 
even 200 miles away and in which television allocations 
abound is explained, so far as the Times-Picayune is 
concerned, by a factor to be discussed later in this brief— 
the Times-Picayune’s conception of broadcasting as simply 
a reflection of its newspaper interest. Let’s Go Visiting, 
What About This? and Voice of the 4-H Club are all based 
upon newspaper features, and the Times-Picayune has 
simply taken its far-flung newspaper coverage and at- 
tempted to give it a television facade. (T-P Vol. II-C, 
p. 12; Vol. II-E, pp. 1, 18). 


COLOR TELEVISION 


The Hearing Examiner’s findings and conclusions on 
color television are incorrect in two directions: (1) they 
fail to give full impact to the Loyola proposal; (2) the 
Times-Picayune proposal should have been the basis of 
penalty, not preference. Her basic error, however, was 
in attributing to this subject sufficient weight and impor- 
tance to make it a favorable decisional factor, whatever the 
proposals of the applicants might have been. This question 
has been so succinctly clarified by Hearing Examiner 
Trion, in his Initial Decision in Radio Station WSOC, Inc. 
released August 2, 1955, that we quote here his Conclusion 
11, not as precedent but as a statement of orientation. 
He said: 


‘*11. A word must be said as to why no preference 
is extended on the basis of the proposals to telecast 
in color. Viewing the matter realistically it is obvious 
that as soon as there is a widespread demand for color 
programs, a station in a market like Charlotte will 
respond by presenting such programs since this would 
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be to its economic advantage. Proposals to initiate 
telecasting in color in advance of this demand are 
highly commendable in one sense but the awarding 
of a preference on such proposals would tend to give 
an unfair advantage to the wealthier applicants. Fur- 
thermore, the art of color television is still in a highly 
fluid state with improved techniques constantly ap- 
pearing. The equipment and techniques which are 
considered essential or superior today may conceivably 
be outmoded several months hence when the winning 
applicant in this proceeding is able to commence opera- 
tions. For this reason any preference on the basis of 
particular color proposals must be attended by a 
certain uneasiness that progress in the art would 
render these proposals archaic in a relatively short 
time. In view of these reasons the reliance points of 
all applicants regarding their proposals to telecast in 
color are expressly rejected for want of materiality.’’ 


Proceeding to the proposals in this case, we note first 
that the Hearing Examiner understates and fails to give 
full impact to the Loyola proposal in her finding 41.3 She 
begins by saying that Loyola’s proposal ‘‘is limited to,’’ 
thus creating the impression that Loyola has set limits to 
the nature and extent of its color proposal.* To the con- 
trary, the Loyola proposal (Loyola Ex. 4, p. 6) contem- 
plates the fullest utilization of the color medium, expressly 
stating that Loyola has in mind ‘‘the ultimate long-range 
objective of a full color schedule.’’ Color slides and films 
will be used ‘‘where practical and feasible’’, with the 
ultimate intention of using color in all film programs; 
live studio color programs will be provided from time to 
time on a trial basis to an extent indicated by popular 





3She has also committed outright error in finding that ‘‘no additional 
studio lighting for live color programs is proposed.’?’ On February 1, 1954 
Loyola amended its application BPCT-359 by stating, in response to question 
1b of Section III, that the sum of $15,750 is to be expended for addition 
studio lighting. 


4 The use of the phrase ‘‘is limited to’’ is obviously copied from the Times- 
Picayune’s proposed finding 31. 
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interest, the availability of receiving sets, and similar 
factors. The considerations set forth by Loyola are not 
terms of limitation; they are terms of practicality and 
of the state of the art. If a thing is not ‘‘practical and 
feasible’’, it cannot be done, even if an applicant has 
promised to do it; if there will be no color receivers in 
New Orleans, and the state of the art has not advanced 
sufficiently to permit extensive local live color programming, 
a promise to do a fixed amount of such programming is 
meaningless and suspect. The Examiner (in conclusion 
19) has seized on the Loyola language ‘‘on a trial basis, 
from time to time’’ as if this phraseology connoted more 
than is set forth above. The true appraisal of the Loyola 
proposal ought to be this: does the 30-year record of 
station WWL offer assurance that a proposal leading to 
‘the ultimate long-range objective of a full color schedule”’ 
will be pushed to the greatest possible extent consistent 
with the state of the art and the interest and acceptance 
of the area to be served? That answer is foreshadowed 
in the Examiner’s own findings 13-22 setting out Loyola’s 
broadeast record, discussed later in this brief. 


By contrast, an analysis of the proposal of the Times- 
Picayune demonstrates that (1) it is so specific, so fixed, 
and so extensive as to exceed by far the knowledge avail- 
able in the color art; (2) it is so expensive and elaborate 
as to be at the greatest variance from the parsimonious 
record of the Times-Picayune in operating station WTPS, 
as discussed later. Under those circumstances the Times- 
Picayune proposal is ‘‘suspect’’ (Tampa Times, 10 RR 77, 
127; KFH Co., 11 RR 1, 97) of being put forward in an 
effort to cover a poor broadcast record and to overwhelm 
the Commission. 


The specific and elaborate nature of the Times-Picayune’s 
color proposal is indicated in the Initial Decision (findings 
8490) but the magnitude of it is not fully comprehended 
until the evidence is seen. On February 1, 1954, when 
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color standards had been adopted only a month and a half 
earlier, when only the two giant networks (CBS and NBC) 
were producing any color television programs at all, and 
those were infrequent, when no local station in the country 
had engaged in live studio programming, when the color 
art was virtually unknown except in theory, the Times- 
Picayune proposed to produce in color each week, from 
the very beginning of its broadcast operations, 1634 hours 
of live studio programs involving 23 programs (Examiner’s 
finding 85). The Times-Picayune set forth in great detail 
the programs it would produce and the equipment it would 
use; it submitted extensive descriptions of the sets and 
scenery to be employed for color programs. 


The Examiner appears to have accepted as a fact (finding 
84) that the Times-Picayune ‘‘as a result of its investiga- 
tions and observations’’ concluded that production of 
‘*local live color programs’’ by a New Orleans station would 
be practical. The record shows that the basis for the Times- 
Picayune’s conclusion, if it so concluded, is non-existent. 
It is undeniable that no local studio color programs were 
observed. The record identifies only a single network pro- 
gram, the ‘‘Lucky Strike Hit Parade’’ observed in Janu- 
ary of 1954 (T-P Vol. II-A, pp. 5-7). From this one pro- 
gram, produced by NBC with all its resources and all its 
reasons for promoting color television, and from a few 
discussions, the Times-Picayune’s program director, Frank 
M. Taylor, states that he concluded that ‘‘color television 
is practical on a local level’’ (T-P Vol. II-A, p. 6). The 
remainder of the basis for the Times-Picayune’s ‘‘con- 
clusion’’ is even thinner, amounting to several trips to 
New York City and to Camden by George W. Healy and 
others, consisting mostly of a few lectures and discussions 
(T-P Vol. II-A, pp. 1-13).5 An affidavit by Reid Davis of 


5 Mr. Healy does say (Vol I-A, p. 1) that he ‘‘witnessed the preparation 
of shows in color studios’’ of both NBC and CBS and ‘‘has seen actual 
telecasts in color of commercial programs’’, but he identifies none, gives no 
details, and shows no qualifications that would enable him to make an informed 
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NBC, concurring in Mr. Taylor’s statement that local 
color programs are practical, is of no probative value 
since it is based solely on the experience of NBC in net- 
work production. (T-P Vol. II-A, pp. 8-9). The prepos- 
terous nature of the Times-Picayune’s ‘‘conclusion”’ is 
demonstrated by the affidavit of its chief technical adviser, 
Claude Maenza, dated April 6, 1954, that from his observa- 
tions he ‘‘learned that the art of color television was fast 
becoming an everyday matter’? (T-P Vol. II-A, p. 12), 
a statement on which he must now be gagging. On the 
same level is a statement by Taylor that a three-page 
article in the March 1, 1954 issue of Broadcasting-T elecast- 
ing ‘‘completely explained the problems of color television 
production’’ (T-P Vol. I-A, p. 7). 


The state of the art of color television broadcasting today, 
a year and a half after the Times-Picayune’s commitment 
to broadcast studio color programs 1634 hours each week 
(or well over 70 hours each month), illuminates the nature 


and practicability of the proposal. The August 1, 1955 issue 
of Broadcasting-Telecasting, page 32, shows that of three 
television networks, ABC has no network color programs 
and plans none until ‘‘color set circulation exists’’, CBS 
has ‘‘not yet announced’’ any color schedule for August, 
and NBC, the acknowledged color bull among bears, plans 
for the entire month of August only 1114 hours of live 
color programs. On page 31 NBC RCA triumphantly 
announces a ‘‘five-fold increase in color programming this 
fall’’, resulting in NBC production of 37 hours in the 
month of October, 41 hours in November, and 38 hours 
in December. And NBC is a subsidiary of RCA, which is 
practically the only company manufacturing color television 
receiving sets and which has a huge stake in the develop- 
judgment. The Examiner appears to be in error in attributing (finding 84) 
the trips of Mr. Healy and others to January 1954. Mr. Healy’s affidavit 
(Vol. II-A, p. 1) gives no date for his trip, nor is any Times-Picayune observer 


except Frank M. Taylor shown to have made any such trips prior to Feb- 
ruary 1, 1954. 
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ment of sales of such sets. The three months of October, 
November and December, concerning which NBC has made 
announcement, are prime listening months. The total pre- 
dicted 116 hours of color broadcast produces for three 
months an average of 8.92 hours per week, almost exactly 
half of the Times-Picayune proposal on a strictly local 
basis eighteen months ago. 


We have been discussing network programs. Some light 
on the state of the art as relates to local programming is 
shed by examination of the official public files of the Com- 
mission. Section IV, question 11, of the Commission’s 
form for application of transfer of license calls for state- 
ments of the applicant’s plans for local live color programs. 
CBS, whose technical ability and pioneering spirit will not 
be questioned, made the following statement in its appli- 
cation for transfer of license in Milwaukee on November 
18, 1954 (BAPCT-127) : 


‘‘Applicant intends to broadcast network program in 
color as soon as construction is completed and oper- 
ations initiated at the new antenna site. CBS has 
long been the leading proponent of color television 
and it intends to maintain its position of leadership on 
both a network and local basis. CBS recognizes, how- 
ever, that in color, as was the case in black and white, 
the public interest is initially whetted by major network 
programs. Equipment for local color originations will 
be installed subsequently, as soon as public interest 
in, and demand for, local originations warrant.’’ 


The same response was made in the CBS application for 
transfer of license in Steubenville, Ohio on November 19, 
1954 (BAPCT-128), and substantially the same answer 
was given in its application relating to Hartford, Connecti- 
eut on July 15, 1955 (BAPCT-159). NBC, so aggressive 
as to network color, has recently applied for transfers of ° 
television station licenses in New Britain, Connecticut 
(BTC-1896) filed January 24, 1955, in Buffalo (BAPCT- 
150) filed April 8, 1955, and Philadelphia (BALCT-26) 
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filed June 15, 1955, and in all three cases NBC answered 
question 11 of Section IV of the application by indicating 
that no live color programs, but only network color pro- 
grams, would be presented. 


Turning from the broadcasters to the manufacturers of 
receivers, we note first that the technical questions have 
not yet been resolved. The General Electric Company is 
still ‘‘holding firm to the opinion that the right tube has 
not been produced’’. (Broadcasting-Telecasting, August 
1, 1955, page 32) It is common knowledge that color tele- 
vision receivers are not being produced in quantity by 
manufacturers because of public apathy resulting from 
current prices. Television Digest for July 30, 1955, page 
8, says: ‘‘Color is getting ready for another start this 
fall—accelerated and sustained almost entirely by RCA 

. How many color TV sets will be made the rest of 
this year and next is conjectural and depends largely on 
what the rest of the trade sees in public reaction to all-out 
RCA promotion.’ The August 4, 1955 issue of the Wall 
Street Journal, page 1, reports: 


‘“‘COLOR TV SETS, bearing other makers’ names, 
will be made by R. C. A. 


‘¢Point is that such companies as DuMont, Magnavox, 
Sylvania, among others, don’t want to risk ‘outlays 
for tooling up to manufacture receivers. So, they’ll 
market sets this fall made for them by R. C. A. which, 
of course, also will sell receivers under its own name. 


*<“TLet R. C. A. make the tooling gamble and we’ll 
sit back and see whether the sets catch on,’ says one 
company which is turning the manufacturing job over 
to that firm. Many manufacturers, despite brave words, 


6The July 16 issue of Television Digest, page 11, quoted the following 
‘RCA response to a rumor that there would be sweeping reductions in color 
receiver prices: 


**It doesn’t make sense. To cut the price that much would require 
a genius that’s beyond us. We’re making and selling sets and tubes, and 
we’re in the color business to stay, but they won’t be cheap for a while.’’ 
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doubt the public will go for color-TV even at new low 
prices of $695 and up.”’ 


Compared with the modest plans for network and for 
local color originations by giants of the industry as shown 
above, and in the light of the fact that manufacture of 
receivers is not off the ground, the Times-Picayune’s Feb- 
ruary 1, 1954 proposal is ‘‘pioneering’’ with a vengeance. 
It ought to be treated for what it is—an unrealistic paper 
proposal made without hope of performance, solely for the 
purpose of influencing the Commission. 


APPENDIX B 
The Status of Color Television Today 
(Reprinted From Television Digest With Electronics Reports) 


TrapE REPORT 
Mascs 1, 1958 


COLOR TV—STILL NO BANDWAGON 


““Well, what’s wrong with the Cadillac trade?’’ Thus, 
RCA chairman David Sarnoff’s response when asked why 
he thought color TV, the bright hope of both the telecaster 
and the merchandiser hasn’t yet taken hold and is still 
regarded as a rich man’s playtoy. Gen. Sarnoff wouldn’t 
say any more, for he has some very capable executives 
assigned to the job of popularizing color. But he did 
indicate by his remark that RCA is content, if not satisfied, 
that it’s making progress with color even if it’s still re- 
garded as a carriage-trade item. 


Turning out splendid pictures, and with some 325 stations 
equipped for telecasting color, it’s potentially the one big 
hope held out for a hypo to the TV trade in the way of high- 
end sales. Yet, because prices continue high and lower- 
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end sets are easier to sell, the attitude of the rest of the 
industry is one of just plain apathy—and until this week 
it looked as though RCA-NBC (with assists from CBS-TV) 
would once again have to carry the color ball itself this 
year. 


Westinghouse will actively seek 10% of this year’s color 
sales, according to Edward Kelly, gen. mgr. of its TV-radio 
div. ‘‘We ran a survey among our dealers and distrib- 
utors,’’ he told us, ‘‘and find the demand for color is high 
enough to warrant our getting in.’” He indicated Westing- 
house would make upwards of 18,000 color sets this year 
and said its prices would be ‘‘competitive.’? That can 
mean only that his 1958 color line will begin at $495 or 
$550, depending on RCA June line’s starter. 


But the attitude of the rest of the industry can best be 
described as let’s-wait-and-see. It was expressed the other 
day by Philco pres. James M. Skinner when he told us, 


‘“You can say again what I said last year.’’ In June 1957, 
Skinner went on record as stating color was still not a 
finished product, that Phileo would have a color set in its 
line but that it would not push it. 


_ Philco, GE, Admiral, Motorola & Sylvania had color sets 

on display at Jan. marts in Chicago—but, as of this week, 
their spokesmen indicated they would be no more active 
this year than they were last in promoting their color sets. 
Others who make limited quantities of color receivers are 
Emerson, Hoffman, Magnavox. Reports that Zenith is 
making plans can’t be verified, though it now probably 
ranks third only to GE (if combined with Hotpoint) in 
sales of black-é-white sets. RCA is first. 


RCA’s big 1958 color push starts in June when it intro- 
duces a new line of sets. Currently, it’s staging a trade-in 
promotion on 11 color sets, having ceased production of 
the so-called 700 Series of early 1957 and of last fall’s 
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800 Series. June line will be known as the Mark Series, 
according to Robert A. Seidel, exec. v.p. for consumer prod- 
uets. It may include some carryovers from 1957. 


But don’t look for the rumored $399 set in that line. 
Seidel would not disclose pricing plans specifically—but 
he did say, ‘‘Our costs keep going up.’’ It may be recalled 
that the low end of the 700 Series had a $495 list, when 
the 800 Series appeared in the fall the low end was $550, 
ranged up to $850. Some dealers are selling the $495 
models for $395, the $850 for $600. It can be assumed the 
new series will start no lower than $550. Then there’s 
also the $39.95 warranty for 3 months’ service and one 
year’s components and the $99.95 warranty for full year— 
not likely to be lowered. 


How many color TVs are now in use, nobody except pos- 
sibly RCA really knows—but Sylvania’s Frank Mansfield 
estimated 160,000 at the end of 1956, 320,000 at the end 
of 1957 (Vol. 14:5) and RCA does not dispute the figures. 


At least 300,000 are RCAs, and that company apparently 
has set a rule-of-thumb that real mass production will 
not be achieved until there are at least 1,000,000 color sets 
in use. RCA keeps up its promotion, during the last year 
increased its so-called ‘‘key color dealers’? from 2500 to 
4500. Seidel claims color sales in first 5 weeks of 1958 were 
double those of the same preceding year’s period—but 
what the figure was then, he doesn’t say. 
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parties hereto, including Intervenor Loyola University, 
grantee of the contested television station license for 
New Orleans, POAU was given permission to appear and 
to file this brief as Amicus Curiae. It is an organization 
composed of many thousands of individuals throughout 
the United States interested in advancing the purpose 
stated in its corporate name. 


(POAU adopts the statement of Appellant James A. Noe 
and Company at the commencement of its summary of 
argument? that ‘‘the basic issue is which of three appli- 
cants shall receive a government-granted degree of 
control over the minds of men in New Orleans and a 
substantial portion of Louisiana and Mississippi.’’? As 
pointed out by counsel for Loyola University,? the con- 
trol of television communications facilities is usually 
reserved by national governments to themselves for the 
benefit of their citizens. Although the Congress of the 
United States has provided for the grant of this control, 
subject to regulation, to private corporations, it has made 
clear its policy against its being granted directly or 
indirectly to aliens or alien powers. And POAU con- 
tends that the Holy Roman Pontiff, indirectly beneficiary 
of the claimed grant, is an alien monarch whom among 
others it was the policy of Congress to exclude. 


I 
OFFENSIVE PERSONAL REMARKS ABOUT AMICUS CURIAE 
AND ITS COUNSEL SHOULD BE DISREGARDED BY THE 
COURT. 


In its main brief,* Loyola University has tried to 
associate POAU, in the mind of this Honorable Court, 
with a discredited organization of the early part of this 
century and thereby indirectly to discredit POAU’s con- 





1 Brief, page 11. 
2 Brief, page 9. 
3 Brief, pages 7-8. 
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tentions. These animadversions on our character and that 
of our counsel are indecent and should be disregarded. 


Loyola University quotes a statement that ‘‘the Cath- 
olic Church is run by a foreign Pope in a foreign 
country.’’ This statement of fact is recognized by us 
as relevant to this case. It is one that the POAU stands 
ready to adopt. And Loyola University does not take 
occasion to deny it. Certainly it cannot deny it. So it 
tries to discredit the people who made the statement, and 
all those, like the undersigned who agree with it. 


Loyola points out that one source of this statement of 
fact is a book called, ‘‘Konklave in Kokomo’’. Loyola 
says further that ‘‘the concept of the Catholic Church 
as a foreign organization often gains currency among 
the ill-informed . .. This type of thinking gained con- 
siderable strength in the 1850’s, the 1890’s and the 1920’s.’’ 
It is obvious to any one who has read history that 
Loyola’s reference is to the Ku Klux Klan. Loyola is 
clearly implying that those who hold such views are 
‘*Ku Kluxers’’ or something of that sort. If there is 
any doubt about Loyola’s intention to cast such an 
aspersion, it is made clear when its brief quotes from a 
book written by Paul Blanshard, Attorney for Amicus 
Curiae, and says that his view toward this case is ‘‘similar’’ 
to those quoted from ‘‘Konklave in Kokomo.”’ 


POAU is an organization of individuals whose three 
top officials have been presidents, respectively, of Amer- 
ica’s three largest Protestant denominations. It does 
not, from this fact or any other, claim to represent 
Protestantism. But it also denies the implication, be- 
cause it agrees with a statement torn from the context 
of a book about the Ku Klux Klan, that it is therefore 
to be associated with that organization. Loyola Uni- 
versity cannot prove the association it imputes to 
POAU. POAU denies it for itself and its counsel. But it 
refrains from entering further into personal colloquy. 
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It asks only that this Court disregard the scandalous 
statement, in reliance on Canons 16 and 17 of the Canons 
of Professional Ethics of the American Bar Association. 
These provide that: 


. .. whatever may be the ill feeling existing between 
clients, it should not be allowed to influence counsel 
in their conduct and demeanor toward each other 
or toward suitors in the case. All personalities 
between counsel should be scrupulously avoided. 
In the trial of a cause, it is indecent to allude to 
the personal history or the personal peculiarities 
and idiosyncracies of counsel on the other side. . 
A lawyer should never minister to the malevolences 
or prejudices of a client in the trial or conduct of a 
cause. The client cannot be made the keeper of 
the lawyer’s conscience in professional matters. He 
has no right to demand that his counsel shall abuse 
the opposite party or indulge in offensive personali- 
ties. Improper speech is not excusable on the grounds 
that it is what the client would say if speaking in 
his own behalf. 


It pains POAU greatly to raise this point. This has 
become necessary only to protect itself from an unfair 
charge. The undersigned attorneys have nothing but 
the greatest admiration for the attorneys who represent 
Loyola University. With the sole exception here noted, 
they have treated us with every possible courtesy. 


0 
LOYOLA UNIVERSITY IS A WHOLLY OWNED AND CON- 
TROLLED INSTRUMENTALITY OF THE HOLY ROMAN 
PONTIFICATE AND SAID PONTIFICATE IS THE TRUE 
BENEFICIARY OF THE PROPOSED GRANT. 


We need not labor the point that applicant Loyola 
University is an instrumentality of the Society of Jesus. 
Appellant Times Picayune states the facts bearing on this 
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issue.* These include that Loyola University is controlled 
by the Canon Law and the dogma of the Roman Catholic 
Church and by the rules and regulations of the Society 
of Jesus. As has been pointed out, the Father Superior, 
an alien, has power of appointment and removal of all 
officers of Loyola. But there has been little emphasis 
upon the fact that the Jesuit Order and Loyola University 
are in every sense also instrumentalities of the Papacy. 
Possibly this poimt is glossed over by the parties be- 
cause of fear that they will be abused as POAU and its 
counsel have been. But it is on this point that POAU 
relies and on which the other arguments in this brief 
depend. 


Roman Catholic Canon Law provides that ‘‘all religious 
are subject to the Roman Pontiff as to their highest 
Superior and they are bound to obey him even by virtue 
of their vow of obedience.’?®> The vows taken by mem- 
bers of the Jesuit Order are of the most awful solemnity 
and of the most binding force. From their text they 
appear to be superior to any other obligation that these 
priests may have. The vow of poverty, celibacy and 
obedience is addressed to the Almighty God in the 
following terms: ‘‘Omnipotens sempiterne Deus, Ego, N., 
rere oe voveo coram sacratissima Virgine Maria et 
curia tua coelesti universa divinae Majestati tuae pauper- 
tatem, castitatem et obedientiam perpetuam in societate 
Jesu.’’ (Oh, Omnipotent and Eternal God, I, .......... 
do vow to Your Divine and Universal Majesty, in the 
presence of the Holy Virgin Mary and Your whole 
celestial court, perpetual poverty, chastity and obedience 
in the Society of Jesus.’’® 


* Brief, page 10. 
5 Canonical Legislation concerning Religious, authorized English Translation, 
Libreria Editrice Vaticana, Citta del Vatticano, MCMXLIX, Canon 499. 


¢6Monumenta Historica, Societatis Jesu, Monumenta Ignatiana, Series 3, 
Congressional Library No. BX 3701.M7, page 172. 
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A distinction must be carefully made between the 
obligations of an ordinary Catholic to the Pope at Rome 
and the obligation to him of a Jesuit priest. Every 
Catholic is bound to obey the ‘‘divine law’’ as ‘‘infallibly’’ 
promulgated by the Pope on questions of faith or morals. 
These obligations extend to such political affairs as in- 
volve any phase of morality. And what political problem 
does not? But the obligation is compliance with general 
laws. The obligation of a Jesuit, on the other hand, is 
not only to obey general laws, but to obey specific com- 
mands, made at the absolute discretion of the Pontiff. 


This is made clear in a further passage from Jesuit regu- 
lations’ under which the applicant for membership ‘‘prac- 
ter tria vota dicta, votum facit expressum Summo Pontifici, 
ut Vicario qui nunc est vel pro tempore fuerit, Christi 
Domini nostri; nimirum ad proficiscendum sine excusa- 
tione, non petito viatico, quocumque gentium eius Sanctitas 
jusserit, inter fideles vel infideles.’’ 


In other words, the Jesuit, in addition to the other three 
vows, takes an express vow to the Supreme Pontiff and his 
successors, as Vicars of Christ, unhesitatingly to set out, 
without offering any excuse, and without asking for travel- 
ling money, wheresoever His Holiness may order, among 
the faithful or the infidels. ete. It is not made clear how a 
man who observes the vow of poverty can move about with- 
out travelling money. But it is perfectly clear that he 
cannot ask the Pope for it. 


Thus, every member of the Order is subject to the abso- 
lute direction of the Pope, including even the Father Gen- 
eral, who is elected for life with the Pope’s approval and 
who lives at Rome ‘‘so that he may be at the beck of the 
Sovereign Pontiff.* This is, as the Times Picayune has 





7Id. page 3. 


8 Thomas J. Campbell, S.J. The Jesuits, 1534-1921; Imprimatur, Patrick J. 
Hayes, D. D. Archbishop of New York. 











7 


indicated in its brief, (page 9.) the framework of a ‘‘tightly 
knit and militarily organized religious order.’’ It owes 
allegiance to the Pontiff that is much more solemn and bind- 
ing than its allegiance to the government of the United 
States. 


There is no intention on the part of POAU to question 
the property of this allegiance. Nor do we question the 
holiness of His Holiness. Our purpose here is only to 
show that the solemn pledges made to this Sovereign are 
more binding upon the Jesuits and the Jesuit Order than 
any obligation incidental to United States citizenship or 
assumed in connection with the application for a television 
license. It makes Loyola a wholly owned and controlled 
instrumentality of the Holy Pontificate and renders it ineli- 
gible for a broadcast license. : 


Til 


THE HOLY ROMAN PONTIFICATE, TRUE BENEFICIARY 
OF THE PROPOSED GRANT, IS NOT MERELY AN 
ALIEN CITIZEN BUT A FOREIGN MONARCH. 


That the Holy See, true beneficiary of this application for 
television broadcasting license, claims to be more than a 
mere church, is obvious from its diplomatic activities and 
status. Our government does not recognize this status 
nor maintain a representative in the Vatican. But our 
country is an exception arising from the peculiar attach- 
ment of our constitutional forefathers to the principle of 
separation of church and state. Most other countries rec- 
ognize the Vatican as a world power. It is usually the 
policy of those countries to give the Pope’s representative 
first rank, as Dean of the Diplomatic Corps. 


The Holy See was recently recognized internationally by 
eighty six nations which signed a ‘‘freedom of the seas con- 
vention’’—recognizing the right of the Holy Pontificate to 
send its ships throughout the world. (Final Act of the 
United National Conference on the Law of the Sea.) The 
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operation of ships under the flag of the Vatican is covered 
by a specific decree of the Pontiff.® 


‘It is clear, then, that the Papacy acts, not as a church 
merely, but as a church-state. POAU, like the United 
States government, does not recognize the rightfulness of 
its claim to temporal sovereignty. But representatives of 
that Church cannot be heard to deny the claims of their 
Reverend Principal. Therefore, for purposes of this case, 
the Holy See must be treated as if it were a temporal 
sovereign. 


And this is a temporal sovereignty of the monarchical 
rather than the democratic type. It is one of the few 
remaining examples of the ‘‘divine right to rule.’? The 
members of the Church over whom the sovereignty is exer- 
cised have, of course, nothing to do with the choice of 
their monarch. The election of bishops was originally 
vested in the people. But Pope Nicholas IL promulgated 
a decree removing it from them and vesting it in a small 
group of clergy selected by the Pope himself and known 
as Cardinals.° 


‘‘The election of the Pope,’’ says Charles Marshall, an 
authority respected by Protestants and Catholics alike,” 
‘tig now affected in some of its details by later decrees, 
notably the Constitution of Pope Pius X.% The essentials 
in the premises are unchanged.”’ 


_ The same author concludes that* ‘‘It thus becomes clear 
‘that in the course of centuries the early pastorate of the 





® Decree of September 15, 1951. 

9 Catholic Encyclopedia, Volume XI, page 55c, cited in C. E. Marshall, The 
Boman Catholic Church in the Modern State, page 1, 155. 

10 Marshall, op. oit., page 156, fn. 


12 Vacante Apostolicae Sedis, December 25, 1906 . . . See Woywod, a 
Practical Commentary on the Code of Canon Law, Volume 1, page 63 and 
Note 8. 


12 Marshall, op. cit., page 152. 
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Bishop of Rome has been converted by the genius of the 
Latin race into an absolute monarchy, centering in the 
Pope, and reaching out over all the world in a vast chain 
of local episcopal representatives owing appointment to 
the Pope, dependent on the Pope for continued existence, 
and responsible to no one but the Pope. True to the 
institutional life of the ancient Roman Empire, to which 
the entire development of Latin Christianity belongs, the 
latter has duplicated the Roman Emperor in the Pope, 
and repeated the vast, dependent and subservient provin- 
cial system of the empire in the diocesan system of the 
Roman Church.’’ 


IV 


THE HOLY ROMAN PONTIFICATE CLAIMS SOVER- 
EIGNTY OVER AMERICAN CITIZENS ON AMERICAN 
TERRITORY WHICH CONFLICTS WITH THAT OF THE 
GOVERNMENT OF THE UNITED STATES. 


The monarchy presided over by the Holy Roman Pontiff 
is universal or Catholic. It overlaps the boundaries of 
all the nations of the world. While the territory actually 
controlled by it is infinitesimal, it recognizes no territorial 
lines. It claims the allegiance of its votaries regardless 
of their place of residence and regardless of their citizen- 
ship in other nations. 


This type of political allegiance is not entirely unique. 
It is comparable, in the formal sense to that which was 
claimed by Adolph Hitler. He imsisted that persons of 
German origin, even if citizens of the United States owed 
political loyalty to him as head of the Reich. The Pope 
claims the loyalty of Catholics wherever they may live in 
all political matters except those minor ones that do not 
involve morality. 


We use advisedly the term ‘‘Comparable in the formal 
sense.’”? We do not mean to suggest that the character 
of the Holy Roman Pontiff is comparable in any sense 








10 


to that of Adolph Hitler. We make the comparison only 
with respect to the type or form of sovereignty that they 
claim. Also, the contention should be understood in the 
light of the fact that most American Catholics respect 
it little and if faced with the issue would repudiate the 
Pope’s claims. Nevertheless, the men who control Loyola 
University have taken a solemn vow of perpetual obedi- 
ence to the Roman Pontificate which commits them to 
it in a very complete sense. And the Federal Communi- 
cations Act was never intended to authorize any action 
that would advance the adverse claims of foreign poten- 
tates. 


The nature of the Pope’s claim of temporal sovereignty 
is clear from many authoritative statements of Roman 
Catholic dogma. We choose one of them, that of Joseph 
Lecler, S.J. because it states the Papal claims so clearly.* 
Father Lecler describes the nature of the Kingdom of 
Christ over which the Pope, as His Vicar on earth, claims 
the right to rule: ‘‘However spiritual it may appear to 
be, the Kingdom of Christ does assume social and organic 
form. The parables compare it to a vineyard into which 
the father of the family sends vinedressers. They liken 
it also to an agricultural settlement administered by a 
steward and to a flock guarded by a shepherd. Nor is it 
a purely heavenly society, which is here described to us, 
some future community of the eschatological order; it is 
to grow upon this earth and to develop, like a mustard 
seed, which becomes a tree, and just as cockle and wheat 
are found side by side in the same field, it includes both 
righteous and unrighteous members. An hierarchical or- 
ganization is to preside over its growth and its destinies 
in the world. The misdeeds of the faithful are to be 
rendered liable to punishment.’’ 


"18 Joseph Lecler, $.J.: The Two Sovereignties, Burns Oates, and Wash- 
bourne, Publishers to the Holy See, 1952, page 5. 
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But suppose that the misdeeds of the faithful are not 
recognized as misdeeds by the state of which they are 
citizens but are treated by its laws as deeds of merit? 
In that case, Father Lecler, and the doctrine of his Church, 
insist on the primacy of the Holy See, and reject the 
primacy of the people, exercised through their repre- 
sentatives, on which our government is based. 


The possible conflict is recognized by Pope Pius X in 
his Encyclical condemning the separation of church and 
state: ‘‘Since the two societies have the same subjects, 
over which each within its own sphere wields authority, 
it is yet necessarily a fact that there are many matters 
which it is essential for both societies to know as coming 
within the competence of both. Now, once agreement be- 
tween Church and State has disappeared, these matters 
of common concern will become a breeding ground of 
numerous differences which will become acute on both 
sides.’’ 


There is, then, a clearcut conflict between the rights 
claimed by the Pope to rule his ‘‘subjects’’ and the right 
of our democratic government to rule its citizens. The 
term ‘‘subjects’’ is not taken from ancient documents. 
It is the current term used by Roman Catholic bishops to 
describe the relation between them and American citizens, 
Roman’ Catholics, who happen to reside in their dioceses. 
According to Catholic doctrine, some thirty four million 
Americans are not only citizens of the United States but 
also ‘‘subjects’’ of the Roman Pontificate. And some of 
them, like the men who control the applicant corporation, 
are bound by the most solemn vows to obey this monarch’s 
merest wish ... without asking for travelling expenses. 


The fields of possible conflict between the moral laws 
promulgated by the Pope and the moral laws promulgated 
by the government are innumerable. Practically every 


14Lecler, page 38, citing encyclical Vehementer, 1906. 
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law contains some element of morality. Even on such 
matters as speed laws, ordinarily to be considered by our 
judges to be concern mere malum prohibidum, the conflict 
exists. Students of Canon law such as Pio Ciprotti insist 
that the bishops have the right to make and enforce regula- 
tions with respect to negligence in the operation of auto- 
mobiles. 


As stated, the burden of these laws seems light to the 
American who often does not understand them and pays 
little attention to them. Leading Catholics, when they run 
for office, may insist that where a conflict exists, the power 
of the state is to be treated as supreme. But under the 
dogmas of the church, this is heresy. Father Lecler states 
the true Catholic doctrine more accurately when he says 
that ‘‘The Church is superior to the state as the spiritual 
is superior to the temporal, as an institution of super- 
natural origin takes precedence over an earthly organi- 
gation. .. .’7% 


If any mere earthly potentate were to assert sover- 
eignty of the territory or citizens of the United States, 
prompt action would be taken, as it was in the case of 
the German American Bund. Because of the sacredness 
of the Pope’s high office, however, little apprehension is 
felt with respect to his conflicting claims. But this does 
not belie the existence of these contrary claims. POAU 
firmly contends that a sovereign making such claims should 
not be permitted to advance them toward realization 
through the medium of grants of power by the sovereignty 
with which they conflict. Governments, like men, have 
an instinct and a right of self preservation. The granting 
of this license would negate it. 


| 15 Lecler, op. cit., page 50, citing Encyclical Arcanum, 1880. 
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V 


THE GRANT, IF MADE, WOULD BE USED FOR PURPOSES 
ADVERSE TO THE SOVEREIGNTY AND CONTRARY 
TO THE PUBLIC POLICY OF THE UNITED STATES. 


Under the comparative criteria pursuant to which the 
Federal Communications Commission is supposed to grant 
or withhold station licenses, one of the public policies 
enforced is impartiality with respect to religious faiths 
and denominations. Appellee contends ** that Loyola’s fail- 
ure initially to provide time for local Protestant clergy- 
men is not the result of any policy of excluding them 
from the air. 


But since the occurrences discussed above, the Jesuits 
doing business as Loyola University of New Orleans have 
received new and specific orders from headquarters with 
respect to the handling of television programs. They are 
incorporated in an Encyclical of the present Pope.” In 
it, Pope Pius says that ‘‘Unquestionably, therefore, one 
must repudiate the manner of acting of those who, from 
excessive indulgence admit films which, for all their tech- 
nical brilliance, nevertheless offend right morals, or, though 
they appear on the surface to conform to the moral laws, 
yet, contain something which is contrary to the Catholic 
faith (emphasis added) 


His Holiness makes it crystal clear that his pronounce- 
ment applies not only to ‘‘films’’ but also to television. 
Under the latter heading, he says that he considers it 
superfluous to repeat the same warnings.” 


16 Pages 19 and 20 of brief. 


17 Encyclical Miranda Prorsus, of his Holiness Pope Pius XII, September 
8, 1957. 


18 Id., par. 130. (Italics supplied.) 
19 Td., section 216. 
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This pronouncement of the Pope is binding, so he be- 
lieves, on all American Catholics, including those Roman 
Catholic public officials who are charged either admin- 
istratively or judicially with enforcement of the Federal 
Communications Act. We have no fear that these Catholics 
will agree. But we do fear for those who by the most 
solemn vows have obligated themselves to obedience to him. 


The pronouncement is in direct contravention of the 
principles of free speech and freedom of religion that are 
enshrined in our National Constitution. It violates the 
policies that are binding on the Federal Communications 
Commission. It must be considered a bar to the appli- 
cation of Loyola university, the instrumentality of the 
Supreme Pontiff. 


‘Perhaps the good fathers at Loyola, under pressure from 
the Commission, from Protestants and the public, will make 
some exceptions to this rule, as they have in the past. 
But they will do it only to preserve the Papal authority, 
not to violate or to weaken it. In general, they are bound 
to obey it. The Federal Communications Commission 
should not make itself a party to advancing such a policy 
of suppression. The oath of the Jesuits of absolute obedi- 
ence to a foreign power disqualifies them as operators of 
a television station under our laws. 


VI 


AS AN INSTRUMENTALITY OF A FOREIGN POWER. 
LOYOLA UNIVERSITY IS DISQUALIFIED FOR A 
TELEVISION LICENSE. 


| Section 310(a) of the Communications Act provides that: 


The station license required hereby shall not be 
granted to or held by... 


(1) any alien or the representative of an alien; 


(2) any foreign government or the representative 
thereof ; 


1b 


(3) any corporation organized under the laws of any 
foreign government; 


(4) any corporation of which an officer or director is 
an alien or of which more than one fifth of the 
capital stock is owned of record or voted by aliens 
or their representatives or by a foreign govern- 
ment or representative thereof, or by any cor- 
poration organized under the laws of a foreign 


country ; 


any corporation directly or indirectly controlled 
by any other corporation of which an officer or 
more than one fourth of the directors are aliens, 
or of which more than one fourth of the capital 
stock is owned of record, or voted . . . by aliens, 
their representatives, or by a foreign government 
or representative thereof, or by any corporation 
organized under the laws of a foreign country, 
af the commission finds that the public interest 
wil be served Mee refusal or the revocation of 
such license. (Emphasis supplied.) 


This provision would seem to express, in several ways, 
that the Congress did not want television licenses granted 
to foreign powers whether they be states or church-states, 
nor to persons bound by vows of obedience to such powers. 
But the Federal Communications Commission takes an 
extremely technical view of this provision. 


It says” that ‘‘the only portion of section 310(a) which 
speaks directly of ‘control’ of a licensee by an alien or- 
ganization is section 310(a)(5). ... This section clearly 
does not disqualify an applicant unless ‘the commission 
finds that the public interest will be served by the refusal 
. .- of such license.’’’ POAU does not accept the Com- 
mission’s implication that Loyola is not covered by clauses 
(1) through (4) of the section. But even accepting it for 
the sake of argument, the interpretation of the Commis- 
sion is untenable. 


20 Brief, page 87. 








16 


The purpose of the Commission is to make the final 
phrase of section 310 (in italics above) modify, not the 
next preceding phrase (in bold face type above) but all 
of clause (5). This would render the entire section nuga- 
tory. A foreign citizen or potentate, faced with the abso- 
Inte prohibitions of the first four clauses, would easily 
and casually walk around them and set up a controlled 
corporation or series of controlled corporations to effect 
his purpose. 

This court cannot assume, as does the Commission, that 
Congress would be so stupid as to forbid with one breath 
what it permits with the next. ‘‘A statute is a solemn 
enactment of the state, through its legislature, and it must 
be assumed that this process achieves an active and opera- 
tive result. It cannot be Secemaie that the Legislature 
would do a futile thing.’’* 


CONCLUSION 


For the reasons stated, the undersigned prays that the 
orders of the commission here under review be reversed 
and remanded for further proceedings and that the grant 
of a license to Loyola University be annulled. 


PROTESTANTS AND OTHER AMERICANS 
Unrrep ror SEPARATION oF CHURCH AND STATE 


By tts Attorneys 
Guznn L. ARgcHEr, 
James EK. Curry 


By James E. Curry 
1633 Massachusetts Avenue, N.W. 
Washington, D. C. 
Decatur 2-4044. 


Pav. BLANsHARD, 
Of Coumsel. 


21 Sutherland on Statutory Construction, Section 4510, 











